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Repo ebyrere reve veep rvabece 
To the right Honourable, and Reverend ludges , 
the Lords Commiſsioners of the great Seal-of 
| England, the Lord Chief Tuſtice of the Vpper 
Bench, the Lord Chief Tuftite of the Common 
Pleas,the Lord (href Baron of the Exchequer, 
and the reſt of the Indges of theſe Courts. 


Right Honorable, and Reverend Judges, Ts 
EZ His rude and imperfect piece ; be- 
of + Fj ingnow to pals into the Sea of 
1 Common opinion, ſhall I be ſo 
| boldas to preſent to your ſelves, 
and humbly begg hon ( as Ruth did of 
Boa): to caſt. the skirts of your garment over it, 
and corver it from the ſtrife and heat of tongues. 
You know itroo well; it is Dog dates all the 
year with thoſe that act or ſpeak any thing 
to the profit of the preſent State. Oh , they 
have a hot'time of it, and- need more then 
ordinary adambration. If-I may be ſo bold, 


there is all the equity .in the world you _ 


{ſhould overſhaddow it; who ſo fir Patron 
A&A 3 --: --< 2 


OT 


a. 


for the Child,as the Parents ? Ewas your un- 
paralelld induſtry ,andwiſe-care forthegood 


andeaſe of the publick, that animated and 


gave it life. O happy change !. and happy 
_ time thar yields us ſuch” examples, incite- 
\- ments and ihcouragements ! Others Glean- 
| ings I confeſs are better then my Vintage, 
and 1 am the leaft able of the Tribe, yer can- 
not] fir fill, bur muſt once more adventure. 
ro caſt in my mite. Accept (noble Patriots) 
this lictle handful of meal,that may. perhaps 
incourage others that have more leiſure and 
ability to preſent you witha pair of Turtle 
Doves or a Lamb. But I know to whom 
I ſpeak; I muſt not hold you too long from, 
the publick thar lyeth upon your ſhoulders, 
leaſt | give offence. Go on Worthies, go on, 
do good and great things for that State that 
wants nothing but age to make ir happy. 
| So may the ancient of daies give ſuccels,;and 
ſo add to your daies , that you may ee it 
_ Crowned with Religion, Peace, and Plen- 
*ty , the hearty prayers of your Honors, and 
| his Countreys ſervant | Des th 
I Will. Sheppard. 


To 


YI! 


He 


+4: +» Tothe Reader, | 
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Courtcous Reader, ' 
mars Frcs ow my laſt piece; being a Treatiſe 
'l, } of many. of the moſt uſeful Common 
places of the Common Law; and of 
the pradtiſe of the Court of Chancery, 
and of the things now moſt in uſe,lea 
| _  iIngto advice forthe proper remedy in 
caſe of wrong. All men can, and moſt men do ſpeak too - 
much of the Maladies, and diſtempers of the times, but 
give me the man that can, and doth adviſe and give 
a remedy. 1n ſome caſes of injury ( though this be rare) 
there is no m_— , there s damnum fine remedio ; 7» 


; ſome there is a double remedy, in all caſes where remedy 


i given, there s aproper remedy,whereef many miſi:ng, 
they inſtead of finding help. and eaſe, meet with a cure 
worſe then their diſeaſe, and add affliction to their af- 

fliion. This work may give ſome help herein: nat that 
it is univerſal, or infallible , we inteyd it not ſo: many 
errors and miſtakes, fome of mine own by want of time 
and ſtrength , ſome of the Printers by want of care, 
thou maiſt happily find in it. But ſuch as it is, and with 
all his faults, it may be uſeful and | pp aganir To the t2- 
norant, it may be a light, and tothe learned a delight. 
To the Lawyer it may ſerve for a Table : to the At- 


 torney or his Clyent that will adventure to begin ſuits 


' upon 


4 adaptantur. 


| upon their own heads, it may be of further uſe, But my 
Cornaeque advice to men that goto Law , 4, 45 that to men thas 
flo fbiltur; wake mar, 19 do it with god advice. A: Fes inthe 
- rg beginning of a ſuit to 4 learned Lawyer,is well beſtowed; 
gere bellum, -4 Fee then aved, « ill ſaved, and ofttimes cauſeth the - 
Pro 20, 18, expence of many Fees afterwards, The beginning is 
pebile fun. half the whole : lay the foundation ſure, and expect a 
damentum ſuccesful building. 1f this may any way conduce to pub- 
EE ea nt” - eaſe and profit, 1 hawe my end , let eee 
glory, endit ſhall ſuffice to me that thou Joſt Whey? 
deferetobe | 


Thine and the Conmon- 
wealths friend, © WES. 
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-CHADP, J. 
de Atlions in General, 


N Aion is nothing elſe, Fs the right What it is 

of proſecuting in iudgement of that 

which'is due to one. Or it is the law- 

full demand of ones right: Or (as 0- 

thers define it,) The form of a fait 

given by Law to recover a thing, Buc 

this is ſomegimes taken alſo forthe 

power, or ability a mari hath to ſue, - 

as at ocher times it is taken for the execution of this power, 

: The Suit it ſelf; and this is the proper ſenſe of the word, 
R .-:; Cook upon Lit. (fol. 284, 285. 
Of ARions ſome do concern the Pleas , that were called How many 
the Pleas of the. Crown, Placiza Corone or Criminalia (. of kinds there 
; B which %*- 


 Aions. 


which we ſhall not ſpeak at a.) And others do concern 
Common Pleas, called Placita communia, [tu civilia. And 
ofahe (exvetparpoſetocreat. Theſe-arc eirher Real, Perſona), 


. va; 
V «*T-, 
P*k. 7 


<4, 


cones, Retits or Commonsin beeelitaple, Fec-rail,, a 
Term of life. . 

And this again is either Poſſefſorie (i.e, ).of a mans own 
Poſſeſſion ; or Anceltrel, (ite) of the Seiſen and poſſeſsion 
of his Anceſtor. And this laſt is either Droiturel, when no- 
thing doth diſcend from the, Anceſter but a naked right, 
Qr Poſſtſforie(i.c.) whenthe Anceſtor-doth dicinPoſſeſa- 
of, unfikke Iand ic (elf Aath diſcend. © - .. - ge 

The Perſonal ARion,is ſuch an Aon as is in the perſo- 
nalty onely, whereby a man claimeth Debt, or Goods, or 

or Damages for wrong done to his Perſon ; -or 
when ſome perſonal thing , as a Debt, or ſumm of Money, 
or Damages is to be recovered. And this Perſonal Aion is 
alſo either Popular (i.e.) given to any man that will ſue, as 
upon a Statute; wherewith we ſhall normeddle much in this 


* Treatiſe. Or it is particular (i.e, ) ſuchan AQtion as.is given 


ro,one, or ſome-men in certain. I. 

' The Mixr AQion,is ſuch an'ARion as hereia wot cnly.the 
thing ic ſelf, being a Real thing in Demagid, its berecovee- 
ed, ' but alſo Dammages for the wrong,lasin/Abike,Walte, 
 Duare impedit. © 


_ ©» "We ſhalinot faymuch to Real, or MixrARions » Dur Pur= | 


poſe being eſpecially ro ſpeak ro PetfonakKRionyſuchas arc 
Account, Debt, Treſpaſs, Replevin, AQumwtithe Caſe, and 
a Decinuewhich is reckoned amorigſt Perſonal,and not Mixt 
ARions ; albeit the thing-with'held be demanded, -and ſhall 


be recoveretif.it may be found, otherwiſe Dammages for ir. 


- Plattif 
Defendant, 


Cook upgp Lit.284,285, - © | | 
He thatfuethiin an Aion Real, for Title of Land, is tal- 
led a Demundane ; andhe that is ſued, is called a Tora, = 

5 | e 


he tha ſuerh,an aQion Perſonaliis called Plaintiff,undihie thar 

:34D | Aſtionss Proccediniyy . 

Freda wy, I» The eau ei ARR AR. 

ed: and rhisthe panticsmnſt do. 2 The Law-muſtbe hevwse - 

ed, and. Judgemenc: given according, to the Law: upon the 

matcer of FaQ appeniing in the caſe; and this the nk: 
lov 


muſe do. 3+ | The execution of the: judgement piver 
Judges : and this the Officers'of the Count mult do, 


36. | 
Agtions being declared-by Writs, the inſtrument by whiek 
things-in Aion are gained, and the way to atrzin/ ones end 
in an Aion : Theſe two having ſo: mach. affinicy one with 
another that they ſeem. to be confounded, and one of 'them 
ſametimes tobe taken forthe other; we ſhalf therefore treat 


_ 


CHAP. I. | 
| Of Writs in general, andthe ſeveral ſorts thereof, ad 


/ 


{. KLiberties,. oc. wriceen inParchment, arid Seated with 
' the great Seal. . Wherein chere is x.'The Salneation, 2, The 
matter or cauſe of complaint briefly ſer down, caſted Breve, 
quiarem brevittr exarras, 3. The Conclafion, wherein are 
YL. The Teſte, which in:the Chancexy is the Keepers of che Li- 
bertics themſelves; in other Covrts the Chief Juſtice of the 
Cort, as a witneſs. 2. The place. 3 The time, 'or the date. 
Theſe Writs admit of many divifions, and diftinQions.Some- 
times they come open, and ſometimes inclofed in the” Sea); 
Andhence-perhapsthey are'faid to'be open" or Patenc; and 
cloſe. But, ſomeofthemare faid'to»be Brevia' amicabilia , 
ſome Brevia adverſaria. Amicabilia, are Writs of Entry for 
- thepaſſing ofa Common A a Wrie —_ 

: | O | n 


- Writ,is a-preceptin the name" of the” Keepers of the Whar ir is 


MITT 


er Writs, 


_—_—__— 


the Common Law, appointed for the relief of grieved men, 
the which are very many, and of ſundry ſorts and natures. 
For ſome of them are offittle, or no uſe at this day : as Na- 
tivo habendo, Libertate probandayLibertatibus allocandis, Ma- 
nucaption,extirpation,paſſagio,hereticocomburendo;quale jus, ad- 
quoa damnum, ſine aſſenſu Capitali, poxendis in Aſſiſts, occus- 


pavit, contra formam collationts, contra formam Feoffamenti,.- 


exoneratione ſee , and ſome ſuch like. Toall which we (hall 


not ſay any thing at all. Some are for the preſent of little;and/ 
_  Lkely in cime.to come to be of leſs, or no uſe;” as Diem clar- 


fit extremum, Mandamins, 2 us plura, Devenerunt, Melins 


Inquirendum , Valore maritagy, e/Etate probanaa, Precipe in 


( apite,Droit de Guard, Ejettment de Guard, or Ejeltione Cu- 


:  fodpe, Ravifoment de Guard, Intruſion de Guard, Datumeſt no- 


bes intellig;,. Excommunicato .capienap, and many other ſuch 
like. | OE) | : 
All theſe alſo we ſhall now paſs over with ſilence. . Others 


there 


” FE « I 1} j "7 gf 
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Writs. 


— OO II 6 


there are, whereof there neither is, nor ls like to be much 
uſe, as Iuare impedit, Aſſiſſe de darreine preſentment, Dua- 
re Incumbravit, 2 uure non admiſit, Droit de Advowſon, Inhi- 
bition, Indicavit,Sequeſtro habendo, Ex gravi Duerela,vi laica 
removenda, Ne Admittas, Attornato faciendo, Canſa Matri- 
wony prelocuts,Cui ante &vortinm, Homine replegiando, Domo 
reparanda,Premunire, Summons ad Auxilianaumyplegis eAc- 
quietandu, Rationabili parte bonorum, Monſtraverunt, ' Prote- 


Tion,E ſendi quietum de tollonio, Eſtrepment ; we (hall. ſpeak. | 


nothing to all theſe. | 7 
Others there are which are Writs appointed to be uſed in, 


Real ARions, as Writs of Right, and of Entrie, Aſ7i/e, Ale, 
Beſaile, Mordaunceſter, N.uper obiit caſu confumils, cui invitas 
Coſinage, Formedon, 2 uod ti deforceaty .Eſcheat, Rationabits 
parte, and ſuch like, very ſeldom uſed in theſe daies;we ſhall 
alfo paſs over theſe altogether. - | 
Othersthere are of more-common uſe ; as eAccedas ad. 
cnriam, Recordare, { ertiorari, pone ad T erminum qui preteri- 
it, Attachement, eAttaint, Admeaſurement de Dower, Aame- 
ſurement de Paſture, Aſſiſe de Sovent foits, Diſtreſſe , Audita 
Duerela, Capias ad valentiam, (apias ad computandum, Con- 
ſultation, Certiorari, Contributione facienda, Corpus cum cane 
ſa, Diſceit, Warrantia Charts, Curia claudenda ,, Decies tan- 
tum,Dedimus poteſtatem, Dower, Diſtringas, D:ſtreſſe, Error, 
Dum non fuit compos mentis, Dum fuit infra #tatern, ( apias 
pro fine, Ex parte tals, Executione Judicy, Extendi facias, 
Fanx Judgement, Habeas Corpus, Habeas (orpora, Indemp- 
nitate nomini, Injunttion, Jrſticies Meſne, Moderata miſere- 
coraia, Ne injuſte vexes, Ne omittas propter. aliquam liberta- 
tatem,Niji pris, Parco fratto,Partitione facienda, per que ſer + 
vitia,perambulatione facienda, Prohibition, Procedendo, proprie- 
tate probanda, Yuare ejecit infra terminum, Yuid jurs clamat, 
Luem redditum reddit, Duod permittat, 2uo minus, Duo jure, 
2 u0 Warranto, Rationabilifdiviſis, Recaption, Reſcons, Recor-, 
dare, Replevin, Retorno habends, Scire fatias, Secoud delive« 
rance, Sequatur ſub ſuo periculo, Summons, Secundy ſuper- 
oneratione, Summons ad Warrantizanaum, Superſedeas Yenire 


By. facias, - 


G 


6 | AFtzons, 
farias, V, enditions E _ Withernam, Latitat, and ſuch like; 
To every one of theſe we ſhall ſay fomething.: others there 
are of mo common uſe, as Account, Afton of rhe Caſe, 
Debt, Annuity, Treſpaſs, Waſte, Covenant,Detinue, Eeje&i- 
one firme, Capias ad reſpondendum, C apias, (apias ad ſatisfa- 
ciendum, Fieri facias, Elegit, Exigent, Habere facias,Seifinam,. 
Poſſeſionem, Replevin, and ſuch like. To thele., or ſome of 
thete we ſhall ſpeak'moſt of all. And to-theſe we ſhall. fab- 

 Joynfuch Titles as great of the ſame kind of learning, and, are 
of the ſame uſe, and to the ſame end, as Diſtreſs, and ſuck o- 
ther things as have fo great a reference to, and ſo much de- 
pendance upon Actions ,- as that we cannot- clear the one , 
without wm the other , as Contrads,,. Property, 
Pledge, Chattels,, Imprifonment , Arbitremene., Avowry , 
Pound, Dammage, Feſant, Execution , and the like. And; 
theſe we ſhall lay down in an Alphabetical order, fave 
one where for- Coherence ſake, and the betrer under- 
ſtanding of the matter, we ſhall alter that Method in. ſome 

places. 


CHAP. III. 


Who may bring eAttions, or not , and againſt Whom 


and how, 


Who may T Diots, Mad men, and ſuch as be deaf and dumb , or any 

bring Ati- JK other man, woman, or child ( except perſons diſabled by 

eur pctirne” Law) being wronged, may-bring the proper AQtion ap- 

| IK pointed for remedy in that caſe : and all, or any of theſe 
Y . . . 

may be Wronging others, may be ſued, And if an Idiot ſue or be ſu- 

brought, and ed, he muſt do it in perſon. An Infant muſt ſue by Prochein 

how. - amy, and being ſued, mult defend by Guardian ; but ſome 

|... _ men there are that are diſabled to ſae, and this diſability is * 

Dilbilitics. either for a time onely, or perpetually, And ic is alſo either 

abſolute, or Secundum qxid, and quoad onely; ns a man Out- 

lawed cannot ſue in his own right, but he may ſue in mo 

. | | Tight 


Aftions. 


right as-Executor ; a Fem Covert cannot ſue but with her 
husband; an Infant, but by his Prochein amy ; there are ſix 
manner of men ſaith Z:e:/eron, who if they ſue , Judgement 
- may be demanded whether they ſhall be anſwered,'&c. Or 
there are ſix kindes of diſabilities of the perſon diſabling him 
to ſue, fo long as the difabiliry dofhrcontinue. Zertl. Sett.196. 
Cook upon it. 1. The villain might-not have ſued his Lordin 
his own right, but as Executor he might have ſued him. 2. A 
man outlawed in any Aion, orupon any IndiAment,can- 
not ſue any man inhis own right, whilſt he doth fo contt- 


nue ; and yet a/perfon'Outlawed'may ſue in anothers right, . 


as Executor, or Adminiſtrator to another. So in hisown 


right the perſon Outlawed.may bring a Writ of Error to _ - 


rxverſe that Outlawry,or an Attaint,Lir.Se.197. &( v0. up- 
on it. 3.An Alience that was born out of the Ligeance of the 
- King, in a ſtrange countrey,under a ſtrange Prince, conld not 
Jucyif he bea ſubje&ro a King that is an enemy, he cannot ſue 
in any aRion;or if he be a ſubjeR to a'frind,he may not have 


aReal or Mixt ARion. But thisimpediment might have been- 


by AQ of Parliament,or the Kings letters Pattents removed; 
and the party hereby might have been pnt in acapacity to 
ſue, Littl. Set. 198. and Cook upon it. 4. He that hath 4 
Judgement givenagainſt him upona Writ of Premanire fa- 
cias,lo long astheJudgement is in force;may nor ſue another, 
Littl, Se&.199.and Cook upon it. 5. Where a man is en- 
tred and profeſſed/inany order of Religion, as Monk,Fryer, 
or the hike;,ſo long as he continnes fo, and is not dearajgned, 
| he is diſabled ro-fue , Zirtl, Seff, 200, and Cook upon it, 
6. Aman Excommunicate till he is abſolved, cannot ſue in 
\_ any AQtion;and theſe difabilities hold for fnits in Courts of 
Equity alſo. But it ſeems that any of theſe difabled perſons 


Chancer# : 


may ſue in Anter droit; being Executor-or Adminiſtrater-to - . 


another, they may ſue'ſo far as isneedful to the performance 
of that Truſt. Dyer, 275.371.187.227. FNB. 39.26.FH.8.1. 


Cook, 8. 68. 3.H.6.39.23.44. Ed. 27. 16.E4.4.4. 21, H,6.- 


39. Dyer 77. CI Littl. fol, 124,125. &c. So he that 
is Attainted of Treafon or Felony, or a convict Recuſant, or 
OF : ab- 


4a 
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-abjured the Realm, is diſabled to ſue for the time he conti- © 

- nues in that eſtate. Burt in all choſe caſes, the difability being 
removed, the Przmunire, or Attainder being Pardoned, or 
'Outlawry reverſed , Excommunicate perſon abſolved, &c. 
the party may ſue again as before. 29. Aſi 47.7. H. 4. 39. 
' Cogk, upon L:11. 128, 129. Andia all cheſe caſes, the De- 
fendant when he doth firſt appear, ere he make any delay, 

' Efloin, or otherwiſe anſwer , muſt take exception to the 
Plaintiffs ability, and ſhew his diſability, and demand Judge- 
ment of the Court, and pray. that the Wric may abate; 
for if he make any Anſwer , the Exception comes to 
late, $13 | 
How hus. If Husband and Wife deliver goods, he alone muſt bring a 
band & wife Derinue for them, 8, 4.4,15. So upon an Aſſumpſit made 
| "my lr * to her, to pay him money, 27.H. 8.24, So }f he have Execu- 
tion of a Statute made to his Wife, or upon the Execution 
of it by his wife before the marriage, and after marriage he 
isouted, he alone mult ſue for relief, 37.4 pl. 15. But the 
wife can in no caſe ſue alone after the marriage, nor can the 
husband ſue alone for any kind of Treſpaſs done to her be- 
fore or after marriage, but they mult joyn. .So for recovery 
of her inheritance;8 upon an Ejettioxe firme,they mult joyn, 
Cook 5.16.97.Dyer 805.9.E4.4.5 2. And therefore if the wife 
were beat before or after marriage, they muſt joyn; but if the 
husband dye, ſhe may ſue alone; and if the beating daring . 
marriage be ſuch, as thereby he loſe her ſervice or company, 
the husband alone may ſue. 20. H. 7.5. Adjudge Paſch, 16. 
Jac. B.R.. Butifa Bond, or Bill be made ro them two during 
Coverture, he may, or may not joyn with her, 3. H.6, 37. 
So if an Account be to be made to her, by one who was her 
Receiver whileſt ſhe was ſole, and yet in debt for the Ar- 
rerages of Account, they mult ioyn, 16.Ed 4.8. Plowd.q18. 
And yet it hath been ſaid, thatin all Actions wherein no. 
thing bur Dammages are to be recovered, and the husband 
alone may releaſe it, he may ſue alone, or ioyn his wife with 
him, as where {he is beat or ſlandered; but ir is ſafe to ſue in 
boththeir. names. So where a Reveiſion is granted to them, 
; and 


Aftons. 


and the Leſſee break a Covenant, Sir Zohn Brets caſe, Paſch. 
14. Jac. B.R. 2. H.4,7.38.H.6.3. 37. Af. 11. Cook 5. 18, 
So if. he: have a Leaſe for life in her right, and he make a 
Leaſe for years, and the Leſſee do waſte, he may bring the 
ARion of the caſe with, or without his wife. Germy vers 
Longer. Paſch, 38, Eliz\' B.R. So if the husband make a 
Leaſe of her land,and rtheLeſſee do waſte,it is ſaid he may fue 
with., or without his wife, 3; H.6.53-. But Quare af this; 
for if ſo it be ſuch an Aion, as wherein the place waſted ts 
to be recovered, he may recover her inheritance from her. 
And if the wife have a Rent charge arrear before her marri- 
age,he may with or without his wife ſue for it. Fexneys caſe. 
M.37, & 38.Eliz, The wife that hath a husband, cannor 
be ſued in any caſe without him for any thing ſhe hath done; 
but he may in ſome caſes be ſued without her, for chings 
- done by her; asif goods were delivered to her being ſok, 
now they muſt both be ſued for ic, 39.Ed 3.17. Trover and 
Converſion will lye againſt them both;but take heed how you 
declare. Drapers caſe, 14.7.Fac. B.R. So it he do waſte in 
the land he hath in her right, they muſt both be ſued, So if 
one had ſued her for Recuſancy on the Statutes, her husband 
muſt have been joyned. 'So if one ſue a man for land he hath 
+ In right of his wite, they muſt be-joyned, Cook 5.75 52. 11, 
G2, Cook upon Littl, 13. It ſhebeing ſole ; make a Bond or 
Aſſumpſit after marriage,they muſt both of them be ſued up- 
on it, Dyer 355.But if they both during the Coverture make 
an Qbligation, the husband alone may be ſned, 43. E4.3.10, 
& if one be pofleſſed of the Wardſhip of certain land, either 
in his wives right, or joyntly with her, the Wric of Dower. 
ſhall be brought againſt the husband alone,Cook 1: p. 39. And' 
inall caſes where they are both ſued, albeit the husband may ' 
anſweralone,yetthe.wife (hall never be forced to anſwer 
without the husband, 34.H.6.29. 40.Ed 3.34. 2.R 3.15648. / 
E4.3:22.Sec na 56.in Seft,2,3, 47 
\  Incaſes whetethe Covenantees have, or are to have ſeye. : 
ral intereſts or eſtates, there when the Covenanris made to, 


and with the Covenantees , & cum quolibet ernum,ant altiro 
| C — Forum, 


IO 
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eornm, in thisCcaſe theſe words make the Covenant ſeverall. 
As if one by Indentare Demiſe black acre to A. and white a- 
cre to B..and green acre to C. and Covenant with them, and 
either of them, or Covenant with them, and every of them , 
that he is lawful owner of all theſe Acres; in this caſe the 
Covenant is ſeveral; but ifhe Demiſe to them the three acres 
together, and Covenant in this manner, the Covenant.is 


10yht and not ſeveral. And if 4.and B. do Covenant toynt- 


ly and ſeverally,in this caſe the Covenant may be ioynr or ſe- 
veral; and the Covenanrors may be ſued cither the one way 
or the other , at the eleion of the Covenantee, Cook 5. 19. 
Dyer 338. Brook, Copveinnt 49. Six Merchants Conveniunt 
with the owners of a ſhip /eparatins, this word makes the Co- 
venant ſeveral,Ccok,5.23, ' 

If ewo, three , or more bind themſelves in an Obligation 
thus, Obligamm nos, and ſay no more, the Ohligation is,and 
(hall be taken to be joynt onely, and not ſeveral ; but if it be 
thus, Obligams not & ntrumque noſtrum, Or Obligamns nos 
& unamquemque noſtrum;, or Obligamus nos & quemlibet no- 
ſtrum, or Obligamn nos & alterum noſtrum, in all theſe caſes 


* the Obligation is both joynt and ſevefal; ſo as in theſe caſes 


the Obligee may ſue all the Obligors together, or all of them 
apart at hi$pleaſure ; but it ſeems he may not ſue ſome of 
them, and ſpare the reſt, but he muſt ſue them alrofgerher, or 
all apart by ſeveral Precipes, ahd in this cafe he may have ſc- 
veraxl Judgements, and'ſeveral Executions againſt the Obli- 
g0rs, and take all their bodies in Execution; - he ſhall have 
ſatisfaRion but once, or from one of them onely; for after he 


| hath been ſatisfied by one; the reſt ſhall be diſcharped. But in 


che firſt caſe, where theObligation is joynt and not ſeveral,the 


Obligee mult ſue all the Obligors together, for he cannot ſue” 


one alone with effeR, without the reſt, unleſs it be in ſome 
ſpecial cafes ; as where one of the Obligors alone doth feal 
the Deed, or where all of them do ſeal, but one of them is 


_ an Infant, awoman Covert, a Motik, or the like, or where one 


of themisdewf'; forin theſe caſes one or ſome of them may 


be charged withuct the reſt : but otherwiſe the Plaintiff can. 


not 


Actons. J un 


cannot proceed in his ſuit againſt one,or ſome of them with- 
out the reſt, except the Defendant give him advantage, for 
howſoever the ſnit be well begun; for when one or ſome of 
them alone is, or are ſned, itſhall not be intended that the 
reſt are living, until it be ſhewed by the other party ; yet the 
Defendant is not bound to anſwer, unleſs the reſt be fied al- 
. ſo; and therefore in this caſe, he or they, that is, or are ſued 
alone, are thus to take advantage of it, viz. toſhew the mat- 
ter to the-Court, and to pigad in abatement of the Writ; for 
if ke appear and (hew it not, but plead »or eſt fattm, or the 
like to the Obligation, the Jury mult find againſt him, and he 
will be charged with the whole Debt ; and ſo alſo.it one ap- 
Par, and: the other make defaulc, avd is Outlawed, it ſeems 
he that doth appear muſt anſwer all, Hi/.19, Eliz. B,R. Ad-. 
judge, 

af If 2 bond or promiſe be-made by two or more, not one or 
any of them may be ſued without the reſt whilſt they live, 
24.7. Jac. B-R. Cookg.53. And if a promiſe be made totwo 
or more, no one of thera can ſue whillt the reſt live, bur they 
mult ſue altogether. ; 

If an erroneous Judgement be againſt many regularly,theys 
muſt all joynin a Writ of Error or Attaint,Cook 5.25.11.43» 
And if there be many Executors, and ſome accept , and 
ſome refuſe, if they bring any aRion, they muſt be all named 
inthe Wric : and yet if one Execator have: goods in his poſ- 
ſeflon, and he alone ſell them, perhaps for this Contra he 
may bring an aRion for the money in his own name ; ſo al- 
ſo if the goods be taken out gf his poſſeſſion alone , ir is faid 
he alone may ſne for them ; but the lafeft way in theſe caſes, 
is to ſae in the names of all the Executors; for the: poſſeſſion 
of one of them, is ſaid to be the poſieflion of all of them: If 
many do commit a Treſpaſs co me,LmayWye all, ſome, or any 
one of them at my choice, and the recovery againſt.one,wil 
diſcharge and bar me againſt all the-reſt, Bur of chis Queſtion 
ſee morein Treſpas and @ther Tizles:See more cap.7.cap.55+ 
cap-42. $2 4.cap. 36.5482. | GEs 3 1 
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CHAP. IV. 


In what caſe the Plaintiff hath his choice to bring one Aion, 


or axother , or not. 


_— Sheriff have one in Execution for my Debt, and ſuf- 
fer him to eſcape, I may (for my relief herein) have an A- 
Rion of Debt, or an Aion upon the Caſe. So if I ſell my 
- goods to one upon an Executory contrat for money , I 
may- -have either of theſe Actions for the money ,- Cook, 


4.92: . | 
. If an Officer take Toll of me , who ought to go'quit of 
Toll; I may have a general Ation of Treſpaſs, or an Attion 
of. the. Caſe-againſt him at my choice. Soif one Diſtrain my 
goods that are not Diſtrainable by Law,I may have either of 

theſe. Actions againſt him, Cook. 4.94. 

If one Diſtrain me or my. Tenants to come to his Leet, - 
@ who havea Leetmy ſelf inthe place, I may bring an Aﬀi- 
on of Treſpaſs, or -Treſpaſs on the Caſe againſt him, {ok 


94-: - 

And albeit it be in ſuch a caſe wherein-T may-have an Aſſiſe 
for my-relief in the diſturbance, yet I'may have an Ation of 
the Caſe alſo at my choice,Cook 9.51. 

If I be Executor of a Leſſee for years, and be Ouſted by 
the Leſſor himſelf, I may have for my reliefe herein an Att- 
on of the.Caſe,. Ejetione firme, or AQtion of Treſpaſs at-my 
choice,Cook: 4.95. . + ' | 

If one contraft with me for good conſideration, to deli- 
ver to metwenty buſhels.of Corn a year; every year during 
my. life, and he fail to perform with me one year, for this 1 

' may havean Acton of the Caſe; but no ARtion of Debr will 
tye upon this ContraRrill all thedvies be paſt,* (that is;) till 
my. death, after which my Executor or Adminiſtrator may 
kavean Afton of Debt, Cookz4. 94. So likewiſe if a _ 

| | ” 


ba 
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of money be given in martiage to be paid at ſeveral daies, no . 
ARion of Debt will lye until all the daies be- paſt , but an 
AQion of the Caſe will lye upon every failer , Cock 4. 


_ fone finde my goods; or I deliver them to him , and he 
having them-in his Cuftody convert them, I may at my choice 
have an Action of Detinue,or an Action of the Caſe'upon the 
Trover and Converſion, Dyer 121, 22. 1f I deliver to one 
money open- ( not in a bagge or box ſealed) to keep to my 
uſe,in this caſe for my relief, I may have-an Action of Debr, 
or account, but not an Action of Detinue,- Dyer 22. If- I be 
a Brewer, and buy Corn of a man to-ſerve my turn, to be de- 
livered me at ſuch a time and place, and he fail me, whereby 
1 am forced to buy elſewhere, in this caſe I may have an-Acti= 
on of Debr,or anAction ofthe Caſe at my choice,but not an 
Action of Detinue, Dyer 22. 
If a ſervant buy goods for his Maſter,and give a note ofthe Maſter and 

reccipt of them to his maſters uſe, and undertake by his note Servant, 
to pay the money at a day, but this note is not Sealed, in this : 
eaſe an Action of Debt doth. not., but an Action of the Caſe 
doth lie againſt the ſervant, Dyer 230, > 

IfT (being a'Solicitor) retained for 7. S. do retain an At- 
torney for him to ſue, and Ido aſfume to'pay him his Fees, in * 
this caſe he may have an Action of Debt; or an Action of the 
Caſe againſt me (at his choice) for his 'Fees.- Adjudge Hil. 
16.7ac. Bradfords Caſe, 33.H.6.8.17.Ed.4.5. But if Ire. 
' tainthe Attorney for 7. $..and ſay no. more , in thiscaſe(it 
ſeems )he can have neither of theſe Actions againſt me, And 
yet if I ſay to him, be Attorney for 7. S.- and if ke pay you 
not, I will, in this caſe he hath-an Action of the Caſe onely : 
And if I ſay, be his Attorney,and'T will pay-you,e#c. in this 
. Caſe I may be charged in both theſe Actions at his pleaſure, 
43. Eliz. Simpſons ( aſe, Toke | 

If one grant me a Rent out of his Land, with clayfe of Di- 
ſtreſs, I may Diſtrain, or, bring an Armuity at my choice; but 
if the Grant be not for him and his Heirs, 'l may not have an 
Annuity againſt his Heir, Dyer 344. © 
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If one haye a Judgement fora Debt in any Court of Re- 
cord, whilelt this is in force, the Plaintiff cannot -have anew 
Action upon the firſt cauſe ; buthe muſt ſue Execution upon 


| the Judgement. For which he may have a Flier: fgcias, cap. ad 


Sat. or Elegis, at hischoice. Or he may Outlaw him after 
Judgement if he pleaſe ; or the Plaintiff may bring a 
new Aion of Debt upon the Judgement, (9's. 45. 
5. 88. | | _ 

: And albeit theRecord be removed out of one Court into 


- another,yet within the year the Plaintiff may take our his ex- 
..ecution at his pleaſure. If one have a Judgement to Reco- 


ver an Annuity, he hath no remedy for the recovery of this, 
but by ſuing qut. a Scire faczas . on this Judgement, Cook, 
6.45. | | | 


CHAP. V. 


Within what time Attions muſt be brought. 
LL Adions of Treſpaſs 2uareclanſum fregit, Ations of 
A Teelpaks Adtion Sr Trover, Detinue and Replevin far 
taking away Goods and Cattel, All aRions of account,other 
then accounts which concern the trade of Merchandiſe be- 
tween Merchant and Merchant, their FaRtors and Servants : 
all aRions of Debt grounded upon any lending or Cont.:2& 
without eſpecialty, and for arrearages of Rents: all actions 
of the Caſe, other then for Slander, which ſhall be ſued,muſt 
be commenced and ſued within fix years after the cauſe of 
{uch action or ſuit accrued, if the Plaintiff be then of full age, 
Diſcovert, { ompos ments, at liberty, out of priſon, and in 
England, otherwiſe within that time after he become ſo,and 
not after. - | 
All actions of Treſpaſs for Aſſault , Menace, Batterie, 
wounding and TImpriforment; within four yeers after the 
cauſc,and not after, _ 


All 
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ter the words ſpoken and nor ifrer. "6 
Bur if in a former action, a Judgement being given,or ar- 
reſted, or the Defendant Outlawed, and the Outlawry re- 


All aRions of the caſe for words, within two years next af- 


verſed , a new action may be brought within a year of 


the Reverſall, or arreſt of Judgement; or Outlawry, 21. 
ar. 16. | 

All Actions, Bils; Informations which ſhall be brought for 
any Forfeiture upon a Penal Law, then made or to be made, 
whereby the Forfeiture was given to the King onely, was to 
be brought within two years after the offence done, and nor 
afterwards. 

And all others, except the Statutes of Tillage, which gave 
the benefit co the King and proſecutor, was to be: brought 
by the proſecutor within a yearafter the offence done, and 
in his default , and for the King , within two years, and 
not after, | | 

' And where by any Statute it is appointed to be brought in 
ſhorter time, there it maſt be brought in ſhorter time, Sat. 
31. Ex. $. CORD S 


bi 
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CHAP. VI, 


Where and in What place Aftijons ſhall be brought. 


 'LLReal and Mixt actions, waſte, E irfbone firmz, &cs 


muſt be brought in the County where the Land: tyeth, 
and cannot be laid in any other place, for they ate local. So 
all actions of Treſpaſs; for Treſpaſſes which are local ( as 
Luare clauſum fregit ) mult be brought in the County where 
the Land lyeth, and the ſame place muſt be ſet down in the 


. Declaration wherein the wrong was done. Bnt(bychE Cotn- - 
 ,  monLaw)all perſonal actions ( that are not tocal in their 


own nature, as Yuare clauſrm fregit is) and briefly, all tran- 
ſitory 


HF 


— 
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ſirory Ations may be brought in any County where the 
Plaintiff pleaſeth. And the Plaintiff by his Declaration may 
ſuppoſe it tq be done in any. place or County, and ſo was it 
held by Juſtice Doarige, Hill. 16, Fac. B. Regis. But by: the 
Statute of 6.R.2. cap.2, the Title whereof is this [Writs of 


' Debt, Account, &C. ſhall be Commencedin the Counties Where 
' the Contratts were made. ] And the AQ it ſelf is thus, [' 7» 


the iutent that Writs of Debt and Account, & all other ſuch A- 


' trons, be from henceforth taken in their Connties, and direfted 
"to the Sherifs of the ( onnties, where the Contratts of the ſame 
' Attions did riſe; It  Ordained that if from henceforth in Pleas 
 #4pon the ſame Writs it be declared, That the Contratt thereof 
' was maat in another County then 1s contained in the Origina! 
: Writ, that then incontinently the ſame Writ ſhall be utterly a- 


bated. ] | 

The Defendant in Debt upon a Bond, pleads this Statute 
of 6. R.2. and that the Bond was not made in L. as inthe 
Writ is alleadged, and prays that the Plaintiff being preſent 
in Court, may be examined upon it; who thereupon was ex- 
amined in Court upon his Oath,who confeſſed upon his Oath 
that it was made at H, in the County of C. Whereupon it 
was adjudged, That the Plaintiff ſhould take nothing by his 


+ Writ, &c. 9.H.5. R.109. 01d book of Entries, 183. (rompt. 


7ar. Courts, 101. B.F,N,B. 116, Yet nevertheleſs the Law 
is held co be, and the practiſe isat this day , That one may 


: lay a Tranſitory Aﬀion, as Debt, Detinue, Annuity, or Ac- 


count, &c. in what place he'pleaſeth, and ſo the plaintiff u- 
ſethto do. And accordingly it was held by Jultice Dodriage 
Hill.16. Fac, B.R, For (ſaid he) the Statute Was never put in 
ure. Ando is it held in {og upon Littleton, 282. a. Perk. 
Graxt. 80, . Brook Cap. 451. Kytch.-180, 136. That in an 
Action brought for Iranſficory things, as beating a man , or 
the like,, the wrong being done in one Town, the Plaintiff 
may alleadge it to be not onely in another Town, bur alſo in 
another County ; and the Jury upon »ot g#ilty pleaded, are 
bound to finde for the Plainciff. And in thele caſes if the 
Plaintiff lay the thing to be done in another place, the De- 
fendant 


FY 
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fendapt may hor-traverſe it, and fay it+ was done- ih another 
place, and not the place ſet downin the Declaration, unteſs 
there be ſpecialteauſe of Juſtification, which doth extend to 
' the place ; as'if-a Conſtable ofa rownin another County 
arreſt a man forthe breaking of the Peace, and-the Aion be 
laidin another County, there he may traverſe-:the County; 


but withall he muſt add, Ard a// other places, ſaving the town 


Whereof he 1s Conſtable: So for taking of goods, dainmage fe+ 
fant in another County, {ook upon Litel. 283.282, But if an 
ARion be broughe againſt an Officer, for any thing done a- 
bout his Office, it _ be laid in the County where the Fat 
was.committed, or uponerial ic will go againſt the Plaintiff, 
31:74. h2« ') 


The like is the Law upon an Action ay m_—— _ : 
Par lamegg,Or 


for doing any thing under any Ordinance 0 
.2,Decemb.1646., | 


CHAP. VII. 


. Where thay laintsff may jayn ſeveral wrongs in one Aftion,or 
where Plaintiffs and Defendants may joyn, or - 
| be joyned in Attion, 'or not, 
Þ* Perſonal Ations,one may comprehend ſeveral cauſes or 
.& wrongs in one AQtion or Writ, ſo: as they 'be of one 
nature, and againſt one perſon; As Debt and Detinue may 
be joyned together. And one may bring one ARion of 
Treſpaſs for divers ſeveral Treſpaſſes done in divers places, 
and ar divers times. | | 
So for divers Treſpaſſes one-after another in the ſame 
place, the Plaintiff may have relief by one Writ with a Cor- 
tinuande (that is) that divers times continuing'from ſuch a 
time to ſuch a time, he did Treſpaſs him , Cook upon Litrl, 
257. F.N.B. 91, And-yet-it hath been ſaid , Thar this 
cannot be, except the Plaintiff make a' regreſs — 
| rſt 


'# 
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eſs: \Bntay.: Boren: Hendet (at -Gloncefter Aﬀſives ,, 17, 


Cares.” : 1. 1X1 2533 Tok | 

..- Se one Aion of the Caſe may be brought for divers eAMſ- 
ſumpſits; And ſo may one Attion of Waſte be brought for 
divers Waſtes,” done apon divers Lands, granted: by divers 
Leaſes. But if the-cauſes and-wrongs be'of divers natures, as 


Debt-and Treſpzfs,or the like, albeit they be agairſt one 


pacſon. yet they cannot be joyned together it one ARtion , 
Cook 8.87.3.H.4.13.31.H.618. 

- Solikewiſe in Real ARtons ; which: are: founded upon. 
a wtong, ordeforcement, and doth not comprehend any 
Title ih them; there the demandant may demand ifi one Writ 
or Aion, divers Lands and Tenements which came to him 
by divers Titles. As where divers Mannors deſcend to me 
fromg, divers. Anceſtors, and I am difſeiſed,or deforced of 


- them}, I may have one Writ of Right,or Entry in the nature 


of an Aſfiſe, or an Aſſiſe, and comprehend all theſe Rights in 
the ſame Writ. But if ] bring a Writ of Entry Sur Diſſes/in, 
made to my Mother and my Aunt,Copartners in Fee-fimple; 


| the Writ ſhall abate,becauſe the Titls is by ſeveral Anceſtors, 


Cook. 8. 87. 
The Plaintiff brought an Aion of Debt for yl. 18: s. a- 


| gainſt the Defendant and his wife.,, and Declared 'for 39. 5. 


upon a ContraQ of the wives. Dwn ſolu fait ; and 39.5, up- 
on an #» fimul computaverunt with the husband onely , and 
afcer iflue, N;/debet found for the Plaintiff, Judgement was 
Raid for Error, Hebbhard 258, Ely #7: - 

So i1f-the Defendant be by one Writ ſued for one thing, is 
Executor, by reaſon-of the buying of the Teftator, and for 
other things of his own buying, and declare, That up6n an 
Account the Executor being found in Debr. to- him theſe 
ſumms,promiſed him paymenc.z this is not good in one AQi- 


- on,for the Defendant is to be charged intwo manners , Hob- 


bard f.120.pl.115.And yet.in Hebbards Rep. fol.8. An Ati. 
on of the Caſe was bronght for flander abour:amarther, 4nd. 
a conſpitacy to take away his life for it in. one Writ; und in - 
a. Writ of Erzor brought; wherein. divers. others exceptions 

| were 
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were moved, no exeeption was takento this, it ſeems there- 


fore to be good. Dn 
Two, or more Plaigtjffs may ngt ſac in one Afton for ſe. 
veral cauſes, though of the ſame kind, and therefore two can- 


not joyn in one Writ to ſue upon two Bonds for Debt due 


ro them, or to ſue one man fot Treſpaſſes:but if two or more | 
have cauſe to haye one Action, as if one Bond or Aſſump- * 
ft'be made totwoior more, in this cal they may & mult tye 


all together. Andiftwo-men have mexe Lands and Goods 
to r-injJoypt tenancy; and thereby wronged in it regu, 


larly they muſtſue joyntly in one ABian for it.' Andif they 


be Tenants in Common of Lands in aperſgnal Adhion, as for 
a Treſpaſs or the'ltke wrong, they mult ſue joyatly : bur in 
areal Aion they muſt ſuc apart, Cook upon Litth, 3 95 . 196» 
I98. "SOM | | 


AQions of the fame nature, as for ſeveral Treſpaſſes: Bur if 
one Treſpaſs be done by divers , the Plaintiff may .make it 
joynit or feveral;as he pleaſe, Coo,upan Lir.231.232. And yet 
ewo that ioyn in a Treſpaſs, do ſo make one Treſpaflor, that 
one of them is anſwerablefor his fellow'; and if they be ſued 
in one Aion, they may-ſever in Pleas and Uſyes,yet one Ju- 
ry muſt Aſſeſs Dammages for all, and thererſball be bur one 
ſatisfaRion, and a'releaſe to one, will diſcharge them all;and 
as to the Dammapes, he that is no party to the Iflue ſhall 
have an Attaint as well as his. fellows : and if they be ſued in 
ſeveral ARions, though the Plaintiff-may make choice of the 


' beſt Dammapes, yer if he take one ſatisfaRion, he can take no 
more, and ifhe go about to take ſatisfaRion.twice,an Audits 


Luerela lyeth, Hob, Rep.91 See before c:3. 


Da. ' ©» Cali 


Nor can one'man ſue ſeveral Defendants in one Wie, in 
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CAE . Of an Account. _ 5 : 


[i -T-. 'JT isa Writ lying where:/a Bailif-of-a- Lord: Receiver, - 

ll ES | kr tet 4 hach received money, 'or other things 

| | - of me, or of another for me, forwhich he ought. to.render an 
account, and he doth refuſe todo it ; by this means he may 
be compelled to account, and I may recover, not onely mine 


HW own,but Dammages alſo if there be cauſe, CookuponLitai72, 
it [ 'F'N.B.116:;- L OTH roar Src | 
| Bailiff what, . By Bailiff here we underſtand , a ſervant that hath the Ag- 


| | miniſtration or charge of Lands, Goods,or Chattels, to make 
i the beſt benefit for the owner. _ | 

And againſt him this Ation doth lye, which he hath -, or 
might have:made'by his induſtry, his reaſonable charges aj; 
lowed,Cook upon Lit.171.Cook 4,306, . 
'* By Receiver here: we underſtand him that receiveth money 


Ii Receiver, . 

of = "2" orather things, tothe uſe of anather to render an account, 

I | Cookupon Livc171, | 

4 See. JN this Action the Plaintiff muſt take great-care-that, he 
| How "4 —_ 'Þ charge the Defendant aright. For he muſt be charged(ex- 
| ama  -vepcit # in caſe of the Keepers of the Liberties ) as Bailiff, 


i"; ſhall be char- Receiver,orGuardian;for otherwiſe as Apprentiſe,Suryeyor, 
Wl | ed. Comprtroller, Reeve or Hayward, he cannot be.charged;and 
it on tHEMAn* therein he mult be chargedas he is, © For,ifhe, be a Bayliff, 
| 4s che Writ muſt charge him as Bayliff : if a Receiver, the Writ 
muſt ſay ſo: If both,the Writ or Action mult ſo charge him. 
Cook.upon Lit. 172. When the things of which a man doth 
WW! - receive the profits (whether it be Lands, or Goods) be in- 
I | certain, as a Mannor, Hundred, or the like, that may be im-_ 
ht” proved, here he ſhall be,.charged as Bailiff 3 but where the 
Wil things (be it profics of Courts, Forfeitures, Iſſues, Fines, or 
| a os -O Amer-. Þ 
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clamenes) be certain, there he (hall be charged as Receiver; 


9. E4.4.40. 


If an Heir do ſue his Guardian in Soccage , for the Profits 
of his Lands taken before his age of 14. years, he mult charge 
him as Guardian ; but if he ſue him for any of the Profits 
after his age of 14. years, there he muſt charge him as Bailiff: 
And if he ſue a ſtranger that doth intermeddle with his Land, 
he mult charge him-as Guardian , Littleton Sett. 124. F,N; 
B.118, © - | = Ive 97 20000 391 

If I deliver another Wares to ſell, and he ſell them'ro» di. 
vers perſons, and receive the money; in this caſe it ſeems he is- 
robe charged as Bailiff, not as Receiver, 4..6.27, Bros, Ac- © 
count,18.53. 


; Where a Bailiff doth makea_ Deputy, yet the Writ muſt be For the mars 
againſt the Bailiff himſelf, F.N., B.119.B, * + ter, 

- The Bailiffſhall be charged forthe Profits which he hath,or 

might by his induſtry and care have reaſonaby made and rai- 

ſed,his reaſonable charges and expences dedufted,Cook upon 

Lie.172.- T7 | , br, 

N the ſuit upon this Writ, if the Defendant cannot avoid =... A 4 

it by Plea, Judgement is firſt given that theDefendant mult y, , cn 
account:; and thereupon Auditors are appointed and affign- in this: A&i> 
ed by the Court, to hear and examine the accounts of the par- on. 
ty, what he hath. received, and what he hath laid out,and that 
being done , to preſent it ro the Court, And thereupon 
there is anotherJudgement entered,that the Plaintiff ſhall re- Rs 
covet this money of the Defendant. 

And if the Accomptant be found in arrearapges before the 
Auditors, they may award him to priſon till agreement made 
with the party.. And in this account they muſt allow him his 
reaſonable allowances and expences: and if the Auditors re- 
fuſe ſo to do, or charge him with more then he hath received; 
then ( for his relief} his next friend may have a Writ-out of 
the Chancery, called Exparte tali, which is directed to the Ex Pte talim... 
Sharif co bring his body into the Exchequer before: the Ba- what it is, 


. , rogs there, with four Mainpernors, there to account before 


D3. = -them ... 


22 Account. 
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—— 


themat a certain day,and to warn the Lord to appear at that - 
day ; or if the Plaintiff pleaſe, he may wave this courſe , and 
bring a new Action of Debt for the arrearages found upon 
the account, or ke may keep him in Priſon vpon their Com- 
mirment, till he have payd or agreed : but if when the De- 
fendant doth firſt appear, he deny he is þjs Bailiff, or Recei. 
ver;then this Iſſue mult firſt be tryed,avd if itbe found ageinſt 
the Defendant,'the Judgement is 20d campmet 8 and:if af- 
ter that he will not appear, a Scire facias is to be had, and if 
Capias ad he come:not, a Capias ad comptandum , and upon. that an 
computandum, Exigent, And if the Defendant appear not upon the firlt 
5 _ it 1y- Writ, the Plaintiff may have a {; 4pas, and Proces of Outlaws 
: Monſt xvi Ty, or he may have a 2oxſtravit, which is an old Writ (now 
What iris, Out ofuſe) and doth ye where the Bailiff.or Receiver hath 
' - no Lands whereby to bediſtrained, and doth lye hid, then 
this Writ was granted to take his body, and this was uſed!be- 
fore:any Proces of Qutlawry was given in the Caſe ; but af- 
ter the firft Judgement, a Capias ad computandam oncly licth, 
Stat. 13. Ed.1.cap.11.F.N.B.117, Plow.393.( 00k 11.40, 
Stat.52..3.24. | ; 


Sea. = Ward may have this Writ againſt his Guardian in 
Who may AA Soccage. Li1.124. F,N.B.118: The Executor or Admi- 
have this © - niſtrator, upon accounts to:be made to the Teſtator, Star. 
Writ or not. 13, E4.1.cap.23- Dyer 23. KelW.131.The ſucceeding againſt 
| the preceding Churchwardens, 8. E4.4.6. Broo.e Account FI. 
bur the Pariſhioners cannot bring it againſt the Church- 

wardens, 4 
One Merchant may have it againſt another Merchant 
where they occupie their Merchandizes, and Trade-together. 
F.N.B.117. Alſo one Joynt-Tenant, or Tenant in'Com- 
' | mon, in caſe where he doth make his companion his Bailiff of 
| | his part, may have this Action againſt him : but if one Joynt- 
# Tenant, or Tenant of goods in Common, deliver them 
. to a ſtranger, he alone-muſt have the ARtion , .{ ook 11, 89, 

F.N.B.118, he $4 

Executo:: Itaſtranger take the Profits of my wives Land -dutging 
| Mmar= 
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marriage, and I dye: my Executor, and not my wife, ſhall 
have this ARion for the Profits, F.N.B. 119. | 
IfI deliver one money to keep till after my death, and 
then to diſpoſe for my ſoul, my Executor cannot recover 
ic by this Aion ; for as to this money, he is my Exe- 
cutor, | <6 


Tz lyech (as before) againſt a Guardian , Joynt-Tenant , A wen | | 
-Tenant-in Common, Merchant : but it doth not lye a- an this 
jainſt a Joynt-tenant,orTenant in Common by his compani- A&ion may 
on, unleſs he be made Bailiff for the Profits, &c. Cookupon be brougke 
Lit.273. | : 1 [ or not, 
It lyeth againſt a man or woman Guardian, Bailiff, or Re: JoNnntY 
ceiver,Cook 11,89.F.N.B.119. | | Tenane in 
It lyeth againſt the husband for the receipt of his wife; a- Common, 
gainſt the wife and husband for the receipt of the wife whilſt Baroner feme. 
; ſhe was ſole : but it lyerth not againſt a wife without her hus. 
band, 4.E4. 4:25. Broo. Account, G68, 82,' Dyer, 202. 28. 
Tt lyeth againſt a body Politick, as againſt any man, 19. H.6. 
'$. Irdoth lyec againſt a ſervant that hath a command ro Re- 
ceive for his Maſter, 19. H.6,5, It lyethagainſt the Keeper 
of a Park that hath the charge of the Deer , as Bailiff of his 
Park, 10. H.7.6.Alſo it lyeth againſt an Executor or Admini- 
ſrator, or any other that medlerh with the Latids of the - 
King. in his caſe: but inthe caſe of a Common perſon it doth - 
not lye againſt an Executor or Adminiſtrator, Zir. 28, Cook, pxecutor, 
11.84.90. Nor doth this Aftion lye againſt an Infant, as 
Bailiff or Receiyer, Lit. 38,Cook upon it 172. Nor againſt Infant. | 
a Diffciſor for the profits of the Land, Cook 11.89,upon Lir. 
72. 'Nor againſt a Pariſh Prieſt for offerings, wichour ſome = 
agreement, F.N.ZBx19. Nor againſt a SurveyeR* Appren- 
rice, Comptroller, Reeve, or Hayward , anlefs he can be _.. 
charged as Bailiff, or Receiver, 


The :.. 
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Sea.6. 
Where and 
in what caſe 
the Aion 
lyeth or not, 
bur ſome 0. 


ther Action, 
Or none at 
all 


Againſt " By: 
Guardian 


—_— . - . mr 
- 


== Heir may havethis Action againſt his Gnardian in 
' B- Soccage, to compel: him to render the Profits of the 
Land to him : buthe cannot ſue him till he be fourteen years 
old. ' And -if a firanger-that is not a Prochein Amy enter up- 
8n the Lands of ſuch an Heir before his age of fourteen years, 
as Guardian to him, in this caſe he may ſue him alſo , and 
charge him as Guardian in Soccage: & in this caſe ic ſeems he 
may ſug him before he is fourteen years old: bar if a ſtranger 


. enter upon an Infants Land without any ſuch,pretence , the 


Tafant 15 to be relieved by an ARtion of Treſpals,' and not by 


this Aion, Liz.Sef. 124.(0ok upon it, 89. F.N. B.118. Dyer - 


£ 


-130 .21;Doft.& S$t.13. h 


Againſt a 
Bailiff, 


Againſt 2 
Receiver, 


Property. 
Counters 
mand. 


If man will enter upon my land upon any pretence to my 


 uſe,and take the profits of it as for me, I may have this Writ, 


and charge him to account for it. So if a man will take up my 
rents as my Bailiff, being ſo appointed by me,I may have this 
Writ,and charge him to account for them: bur if one enter ſo 
upon my land, before I enter intoir,and have the Poſſeſſion 
of it, in this caſe it ſeems this Writ will not lye, (ook upon 
Lit.89:90.Dyer 277. 

If-a Tenant by E/egit of my land , do make waſte upon the 
land, and haye received-more then his due mony,I may call 
him to.an account - by this Writ, 12, E4.3.30. And if there. 
be rwo Joynt-cenants, or Tenants in”'Common of Land, and 
the one of them doth make the other his Bailiff of his Moity, 
and he will not anſwer him the profits, he may by this ric 


- compel him to ir, (v0. upon Lit.172. F.N.B.18. 


If I deliver to another Money, Corn, or Wares to account 
for, or to imploy to any. purpoſe, as to pay over, to beſtow, 
orthe Wares to give to the poor; or on condition, that if 
ke do-ſuch a thing he ſhall have it, otherwiſe that he ſhall ce- 
deliveriit; in all theſe caſes until the thing be.done ,. the pro- 
perty is in me, and I may Counctermand it: and if it be' not 
done, and the thing not reſtored tome, I may recover it by 
this Action,Dyer 21.57.P!owden 92.F.N.B.118, But in the 
cxſe'of Money, if it be in a bagg ſealed, or box locked, rhe 

"A | peoper 
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Account. | 25 
proper remedy is by Detinne, Brook, Account 52. If one re- Deioue, |, 
ceive Money of another to my uſe, or to pay over to me, an 
he do not pay it to me, I may have this Aion againſt him., 
and ſo may he thac delivered che money to him, Dyer 22. 57. 

18. Ed. 4.23. | | 

If a Sheciff levy money on a Fieri Facias for me,and do not g,..:- 

pay it to me, have this Aion to recover it, 13.H.7.1. & cu- 

riain Co.Banco, If I make a Bill under my hand & ſeal, that I 

have received 20.1. of 7.S.to beſtow on VVares,and I do not 

beſtow it accordingly, in this caſe whileſt I live he may have EleRion. 
this Action, or an Action of Debt again(t me at his choice; 

but after my Debt, he hath no remedy againſt my Executors 

but by ARion of Debt, Dyer 20.21. If I deliver to another -,,. 
Goods or Money beyond Sea, to be delivered to me here a+ 
gain in England at acettain place, andhedeliver it not, I _ 

may be relieved by this Aion, F.N.B. 118,9. Ifone Deviſe + 
that his Executors ſhall ſell his land , and out of the Profirs Sxccutors. 
thereof ſhall give ſuch a ſumm to me, in this caſe and ſuch 

like, where the money is to iſſue out of the land, I may have 

remedy by this V Vrit, and I need not ſue for it,as for a lega- Legacy. 
cy,Dyer 151. per 3. Juſtices. WE | 

If the Mortgagee after the payment of the money by the 

Mortgager deliver him the money again, the Mortgagee may 

recover it by this Aion, eAdjudge Mich. 4. Eliz. If one 

take upon him to receive my Rents, without my agreement, 

and do not pay them to me I may recover them by this A- 
ction,4.H.7.6. Brook eAcconut 65« 

| If one deliver goods to deliver to me an Infant at my full 

agezin this caſewhen I am of age I may recover them of him 

inthis Action, or a Detinue,at my choice, Fitz,Derinue, 5 3. EleRion. 

Jf rwo jeynt Merchants occupy their Stocks, Goods , and P*inue- 

Merchandizes in common, to their common profit, one-of 

them may have this V Vric againſt the other : but then they 

maſt be both of them named Merchants in the V Vrit,Cook /«- 


 perLit.172. Anda man could not have touckt the Kings Prerogatlve; 


Lands,or medled with his Goods, but he was liable.to be que- 
ſtioned by this remedy, and to be s i Oo an account in the 
Ex. 


Attbunt 


Privity, 


Detinue, 


———— 


Exchequer, though not by this Writ, {vok. IT, 91. But this 


Aion of account fyeth not ih theſe following caſes. Firſt, 


Where the patty 'robe faed CJaimerh: the ching to his own 
nſe. Secondly;where there is no privity between the parties, 
neither ex proviſione legs, called Privity ini Law, as ih the 
caſe'bf a Guardian, nor tn Deed, by the conſent of the party; 
as when Goods are defivered to a ſtranger, ahd not to my 
uſe , or to dedEliveredover to me, there is no agreement 
berween the parties; bot in the Kings cafe, the Law will ſup- 
ly a ptivity. Thirdly, when he 'that delivereth the things, 
th raken an Obhgation for ſecurity of the things delivered, 


. Fourthly, where the party that hath the things, hath onely a 


bare overſight of them, as a Bailiff of a Plow, Shepherd of 
Sheep, or the like,Cook 11.93.Dyer 114 Dyer.20,277.Brac- 
connt $1.29,Co00, upon Lit.272. | 


If one by wrong enter-into my land, and take the profits . 


thereof, I cantiot bring this Aſtion againſt him , Cook, upon 
£5t.172. = Sg | 


 - SoifIbea Parſon, aud aftranger rake away my Tythes 


after ſeverance, I may not have this Action againſt him, bur 
-» other for lack of privity: by the better opinion. 24.14. 
9. Com.B. | 

So if a Term of years be Deviſed to another for life, the 
Remainder to./. S. and the firſt Deviſee is Executor, and he 
efiter, and\make his Execntor,and dye, andhe enter and take 
the profics'; in this caſe 7.5. cannot bring this Action for his 
relief, Dyer 277. | 

If a man give me goods by his Will, and his Executor will 
not deliver them, I cannot recover them by this Aion, 


Cook 11.89. 
So neither if Goods of the Teſtator be kept from an Exe- 


8utor, he-cannot recover themby this Aﬀtion, {ok 11. 89:. 


A 


And if Ideliveranother any live or dead Goods'to his own 


uſe, or to any ſuch purpoſe,it ſeems I may not have this Acti- 
on'; but-if he keepit, or'take it away, I may have an Acti- 
on of Detinue, and Shetharm ir, an Action of the Caſe: but 


x rhey-be delivered eo be ſold and the moſthe made of chem, . 


there- 


" — 


Account. © |. 


there this Action lyeth , Dyer £29. 22, 6. Ed. 4,1.F,N.B. Agionof , 
118.B. Sy . the Caſe, 

If a man deliver ten pound to, Merchandize , no accoung 
doth lye for the ten pound, for this is certain ; but for the 
profics thereoh which is uncertain, it doth lye. So it doth not 
lye for the arrears of a Leaſe for years, or at will ; becauſe ir 
is;certain; for uncertain things lye only in account, Brook, Ac- 
' count $1.8 H.5.3.' R $5: W315 

The Auditors are ſuch.as are appointed by the Court ca 
hear, and examine the Accounts of a Bailiff or Receiyer,that , ;;. ads 
is ſued upon this|Wrig io the ſame Court ; , and thee are is what they are, 
ther upon the Statute of Weſtme.2. cap,zt. and. then they. are and their 
Judges of Record, bur then there mult be ewo ar; the leaſt; power: 
or one may be an Audicorat the Common Law; and when 
there is but one; he is ſuch an Auditor,Cook 10.103,2H.6.41, 
10,H,6. 24» | | 
Such as are Auditors within the Statute, may commit the 
Accountant to priſon ifhe be found in arrearages, and do; 
not Pay it, but then chey mult do ir preſently, ang cannot do + 
it afterward ; but if the Lord be arrear to his Bailiff they can- 
not commit him to priſon : for he doth remaia Qiill at the 
Common Law ; yet if the Lard be faund in Debt to his Bai- 
- liff;or one bejn.Nebt.to his Receiyer,they (hall bave their re- 
medy again(t them,ox their Executors after their death. C10. 
103.27.14.6.8.10.H6,24.25.Plow.17. : 


Bailff ſhall have allowances upon his account,but a Re- a 

ceiver ſhall baye none, If therefore the Bailiff diſburſe f ys 
any thing for his Maſter belonging to his Office, as-pay his and whar 
quit Rent,or the like;or if he be robbed,orſuffer loſs by other ſhall be 


means without any default in him, it (hall be allowed bim up- Ro to. 
cCcoun* 


on his account : but ifhe pay his Maſters debts, or lay out a- {7 - ©©000: 
ny thing elſe , not appertaining to his Office, this will not © ®* 
be allowed him. Gogk, upon Littleton, 172.14.H.7, 14, 
PloWden, 14. 5 ooo - 
A Guardian alſo ſhal have an allowance as. a- Bailiff ſhall 
have, but not a Receiver ., and therefore he is not bound 

E 2 co 
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Sea&.83 
Pleas in Ac- 
count, and 
what may be 
pleaded, or 


nor, 


SeR:9. 
' The Judge- 
ments in an 
Account. 


to Trade with the money Received, Brooks Accomnt , 66; 


Ome Pleas are in bar of the account, and ſome in dif. 

charge before-Audicors. And ſome Pleas will be allowed 
before Auditors that will not be allowed: in bar of the ac- 
count. As to the account, the Defendant ' may plead Xe 
urques ſon Receivor on Builiff pur eAtcount Render, or that he 
was ſued tor the ſame cauſe, and adjudged to Account , and 
error brought upon the firſt Judgement in another Court, 
where it is depending, and the like, Dyer 21.Cook 11.8. 9.E4. 
4- 59: Andasto his diſcharge before Auditors, he may plead 
( ifhe be not a Receiver)he was robbed, or his disburſments, 
or that he hath-fully accounted with the Plaintiff himſelf, or 
the like, Cook 4 84. 5. Ed:4.5. And if a new ARion of Debc 
be brought for the arrearages found againſt the Bailiff or Re 
ceiver ( asit may )) the Defendant may plead Nil debet, or. 
wage his Law, Cook 6.5 3.Stat.z.H.4.cap.s. 


fe two Judgements upon this VVrit; the firſt is; 
nod computer which is interlocutory: the laſt is Qyod 
querens recuperet verſus defendentem, ſo much ashe is found in 
arrearages , & damna occafione interplacitationts. 
 Theſirſt isto account onely,and upon this the Defendant 
may be Outlawed. And then before Ontlawry, if he appear 
and enter into account , and be found in arrearages , the 


Plaintiff ſhall have a definitive Judgement for the arrear- | 


ages; and after the firſt Judgement , No abatement can 
be for any cauſe but a Diſcontinuance , or - Now: ſuit 
-May be. : | 

The firſt Judgemenr is but an award of the Court, like to 2 
writ to enquire of Dammages, and not like to a finalJudge- 
ment ; for there the Aion is clearly determined; and theſe 
ewo Judgements depend one upon another; for-if Judge- 
ment be ro Account, and the Plaintiff dye before he hath ac- 
counted, the Executor cannot go on in that ſuit, but-he muſt 
beginagain ; and no writ of Error will lye upon the firſt,cill 
after the ſecond Judgement, Ceok,11.40.Br. Account,3g. 33. 
| | CHAP, 


| Habeas Corpus, &c. 29 


CHAP, IX: 


Of Writs to remove Records, or Suits from , or ſend them back. 
to other Courts ; as Habeas —_ » Corpuscum. | 
cauſa, Recordare, Accedas ad Curiam, Cer- 
tiorari,Pone,Procedendo, 


WVVE have obſerved before in the diviſion of Writs,that 
ſome of them ſerve to remove Suits out of, or ſend 
them back into other Courts;Of this ſort are Habeas Corpus, 
Corpus cur canſa,Recordare, Acceaas ad curiam,Certiorari,Po- 
xe, and Procedendo; we (hall only ſhew you what theſe Writs 
are, and then proceed. ET, 
A Habeas Corpuris a Writ, the which a man Indited of a- ,... . 
ny Treſpaſs before Juſtices of the Peace, or in a Court of any ;;4e,, co2 
Franchiſe, and upon his apprehenſion being laid in priſon for pyyhar lis; - 
the ſame , may have out of the Kings Bench, dntedy tO re- ; 
_ himſelf thither at his own'colt,and to anſwer the cauſe 
cres < , 
And the Order in this caſe is, firſt to get a Certiorars out 
of the Chancery , direRed to the ſaid Juſtices for the remo- 
ving of the Indiment into the Upper Bench, and upon that 
eo procure this writ to the Sheriff, to cauſe the body to be - 
brought at aday, F.N.B.250.H, It is alſouſed in other caſes 
for the removing of cauſes and priſoners out of one Court & 
Priſon into another, Crompr. 7ur. 46. 78.110; Dyer 152. 
The Court of Common Pleas do uſe by this Writto ſend for * 
priſoners and cauſes, or cauſes alone , from inferior Courts 
and priſons ; as from the Courts of London, Cinque-Ports, 
Marches, Stanneries, or any Corporation, or Franchiſe; and 
the Upper Bench doufe by this Writ to ſend for-priſoners 
committed by the Court of Common Pleas, or any inferior 
Court; and to know the cauſe - cheir impriſonment-, _ 
: 3 "NS tt! 


> 
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if the cauſe upon Examination be found ſufficient, the Pri- 
ſoner is ſometimes ſent back again,otherwiſe he is diſcharged. 
And the Upper Bench is the ſuprexm common Law-Court, 
and hath power to redreſs the Errors of others Courts. 
Cook.11.98, Dyer.60.6r, | | 

By this Writ, men in Priſon in the Country remove thems- 
ſelves intro the Fleet, if there be a Suit agaiaſt them in the- 
Common Pleas, Art. fcadam.z2, 


Sc&.2. His Writ is wery like to the former, and doth ifſue 
Corpus cum out of the Chancery, and is to remove both the body 
cauſa , What and cauſe of a Priſoner in Priſon upon an Execution from the 
_ Upper Bench, or-any other Court, there in Chancery to lie 

in.Priſqn till he ſatisfie the Debt. 
|  :Jf a.man. be ſued in-an' inferior Court, which afſumeth 
h more then'it hath Juriſditon, as if it ſuc for more then ithach 
Conuſance, as the Sheriffs Court in Guild-Hall Lozdox for 
— abovev./, a hundred ;Court or the like above 40.5. The 
- Defendant npon Bay) given; tay bave a'Writ called. Habeas 
| corps cum Cura: and if the Defendant do not put in Bay! 
Procedendo above, the Plaintiff for want thereof may get a Procedendo, 
Writsof and ſo remove it down again. | | 
Priviledge. . There are alſo Writs of- Priviledge grantable ro Officers 
of Courts , being ſued in' other Courts'to ſtay theſe Suits. 
35.4.6. - | Pt 3-4. 


Sed. 3. Ertiorari is aWrit ifluing out of theChancery to an infe- 
Certiorari, rior Court, tocall up the Records of a cauſe therein de- 
what it is.  rending,, that conſcionable Juſtice may. be therein miniſtred;, 

upon complaint by Bill in that Court; that: eihet he hath had 

Qris like to have hard meaſure therem, And if when the 

Record is brought into Chancery, he prove not his Bill, rhe 

Frocedendo, other Party may-haye a Writ of Procedendo, to ſend the Re- 

cord back again into the ſame: Court whence it was ſent for, 

there to. be deterinined. Star. 2. H.5.2,21 Facich. 7. 21. 
F.N.B.Y42. - ; [£50114 3 40 

By this Writ alſo Inditments and Records are ſent for 3nd 

removed 


h 


Recordare, Pone &rc. 31 


_—S_ 


removed from inferiour Courts into the Upper Bench and 
Common Pleas. And it ſeems-in moſt Cafes. che Records are 
firſt to be ſent into the Chancery upon a Surmiſe' by this 
Writ. And from thence they are to be ſent into the Upper 
Bench or Common Pleas by a Mittimus, A Writ of Error, Mittimus 
isa Certiorari in it ſelf. LOSE, 30S : 

A Rrcordare is a Writ iffoning out of the Upper Bench, eg. 4: 

or Common Pleas,direed to the Sheriff,commanding recordare, 

him to ſend a Plaint that is before him'in his County Court what it is, 
without Writ, into that Court from whence the Recordare 
came,to the end ghat'the cauſe may be there determined. And 
the Sheriff is hecenpon'to ſummon' the other Party to be m 
that Court,into which the plaint is to be fent at a day certain. 
And-of all this, he is to make a Certificare under his own 
Seal and the Seals of four of the Snitors of the ſame Court. 


Poxe doth nothing Uiffer from this , but that a. Poxe.is $eg.s. 
always to remove ſuch Snits as are before the Sheriff by Pore,what it - 
VVrit, and not by Plaint only ; but the Recordare is to re- is. 
move the Suit that is . by Plaine orily without VVrit. 
F.N.,B. 70.71. | | 
If this V Vrir be ſued out by the Phintiff in the Aﬀion in 
the County Court, he may have it without ſhewing. any 
cauſe at all. But i itbe ſued out by the Defendant, he mult 
ſhew ſome eauſe, as in a Rep/evix, that the Defendant avow- 
eth for dammage feſant , 2nd the Plaintiff doth juſtifie for 
common of Paſture which is a Plea touching Frechold,and 
therefore may not be without VVrit, F:N.B. 70; B. 119, 
I. XK, Fincheſley, 444. See Stat. 43. Eliz.5. | 


| Credas ad Curiam, is a VVrit iſſuing ont of the Upper Sea. s.. 
Bench, or Common Pleas direQed to the Sheriff, com- Accedes ad 
manding him_to_go to ſuch a Court of ſorne Lord, or £#rianuha - 
Franchiſe, as Conct Baron, or the like, bein's no Court of ** 
Record , where -z Phrint is fed-for raking of deafts as a 
Diſtreſs, or the like ; or a falſe judgement'ts ſuppoſed tobe 
given:: 
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given in ſome Suit which hath bcen in that Court, And by 
this, the Sheriff is there to make Record of the ſame Suit in 

6 the preſence of the Suitors of the ſame Court, and four 
Knights of the County. And of this, he is to make Certi- 
ficate into the Court above at the day appointed by the 
VVrit.F. N.3B.71. Plow.74.Finch.444. _ . 

This Writ cannot be had without ſhewing of ſome cauſe 
for the removal of it, as that. a Free-hold is in queſtion 
there, or ſome forraign Plea is pleaded there not triable in 
in that Courr, or ſuch like. F., B.70. 119. 

All theſe three laſt Writs , are to no other purpoſe but 
to remove a Sui: into one of the Courts aboye, and are of 
the ſame nature with the former, and as a (rtiorari, And 
upon the removal ,the Suit in the inferior Court isat an end. 

| And ifin theſe caſes the Party, or the Officers of the inferior 
Courts proceed after they have received theſe V Vrits, the 
Attachment, Party that fued out the Writ, may have an Attachment a- 
_gainſt them. And after the VVric is once ſent away in 
theſe three laſt Caſes, it ſhall never be ſent back again, but 

it muſt be ended in that Court whether ir is ſenc- | 

The end of ſuing out all theſe fix fore-named VVrits, is to 
prevent aJudgement orTryal in the Country Court,which an 
InjunRion out of theCourts of Chancery orRequeſts alſo will. 


See.7. Tx Writ called a Procedendo (having reference to the 
Procedendo, formerWrits) is a Writ lying where anAQiion is ſued in 
what it is. one Court, & theri'is removed into a higher Court, the Chan- 
A cery, Kings Bench, or Common Place, by ſome other VVrit ; 
and upon the opening of the Caſe there by the Defendant, ir 
appeareth there was no cauſe to move it or the matter inthe 
Bill whereupon that VVrit-ifſued out is not well proved ; 
in this Caſe, the Plaintiff ſhall have this VVrit to ſend back 
the matter into the firſt Court from whence it was fetched, 

there to be ended. Termes f the Law. 

The.V Vrits called a Prohibition, and a (onſultation, having 
ſome affinity to theſe, we ſhall ſay as much as we have to 
fay to theſe in this place. 

| | CHAP. 
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CHAP. X. 

Of a Prohibition, and a Conſultation. 

A Prohibition, is a VVrit that iſſueth ent of the Chancery, 

Upper Bench, or Common Place, to ſtay ſomething —_— 
thatis abour, or begun to be done, or to ſtay ſome Suit in yyjar ic 1s.) 
ſome inferior Court, Spiritual or Temporal. - It-hath been | 
granted, and is grantable to ſtay Suits in the High Commiſ- 
fion or any Spiritual Court, in the Court of Requeſts, Coun- 
cel of the Marches of Tork, Admiralty, Conſtables Court, 

County Court, Court Baron, or the like ; and in ſuch Caſes 
wherein they have not Juriſdition, in this Caſe the Party 
orieyed may by this VVrit ſtop their proceeding there. But 
if it appear to theſe Courts, that the matters tax which the 
Party complaining was impleaded or ſued, are ſuch as are 
proper to thoſe inferior Courts, and ought to be deter- 
mined there, then the Party Plaintiff in the firſt Suic ſhall 
have a Conſultation to command the Judges of the inferior 


Court to ſ again, and the cauſe ſhall be remanded to 


them. It is uſ&:to be direed to the Party Plaintiff in the 
firſt Suit,the JlAUge and Officers of the Court to forbid them 
ro proceed any further in the Suit; and if they do ſo,an Ar- 
tachment may be had againſt them. And upon a Prohibition 
in the Spiritual Courc, the Party may appear and go to' 
Tryal; and ifthereupou it be found againſt che Complainer,a 
Conſultation ſhall be granted. Finches Law. 450.F.N. B, 


43. Cook 4.127. 


F the Spiritual Courts meddle with things they have not . 
todo, as if they take upon them to determine queſtions b — 
about Ticle of Land, or Charters of Lands deviſed by Will, this Wric ly- 
Debts,on promiſes, Treſpaſſes,Waſts, or the like ; Or if they th, or not, 
entertain Suits there for any thing elſe, for which a'man hath 7 2 the Spi. 
his ordinary remedy in other Courts; Or ifin theſe Courts, rn O 
F | in 
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in ſuch matters as wherein they have Conuſance, as touching 
Tythes, Marriage, Legacies of Chattels reall or perſonal, and 
defamatory words for which no AQton lieth at the Com- 
mon Law, or the like ; ,if in Suits about theſe things, they 
g0 about to countenance men in Suits not juſtifiable and 
' maintenable, or deny men thoſe defences, diſcharges, and 
Pleas, that the Law gives them in thoſe Suits, or do any way 
proceed againſt che Law , or the Rules of the ſame Courts ; 
the Party grieved may have relief by this means. F.N, B, 
41. 42, &c. | | : 


_ 


ry 


a F theſe Courts. of Equity , as-the Court of Requeſts, or 
243+ AJ Court of Equity inChefter,or any ſuch like Court,entertain 
Courr of Suits for Treſpaſs, Waſt,or the like ; which have cheir proper 
Requeſts, - remedy in other Courts ; Or in Caſes of Equity go againſt 
Durchie, or Equity , and deny a man that right which other Courts will 
_—_ _ give him; in theſe Caſes he may have relief by this Writ. So if 

* in the Nutchy Court, Marches Court, or any other Court of 
Record, they meddle beyond their Inſtruftions, and Juril- 
diRion, ' they may be ſtayed by this Writ. 


IÞ the County Court, or Court Baron, entertain Suits 

Se&. 4. for Charters of Land, or for the Inheritance, or Freehold 

To the of Land, or for any Titles to Lard, or for Debt,or Damage, 

—_ Goods or Chattels above 40s. without a Juſticies , or make 

wourtz86-| ſeveral Plaints of one entire Debt by Bond, or otheryile, ic 

| being above 40.s., or ſue Treſpaſles there 25 &- 

Party grieved before, or after Judgement, till Exgl 
done, may have this Writ to the.Sheriff, or Bailiff co ſtop it. 
Fitz.N,B. 46.47. Cc. 


'u See 5. Onfaltationis a Writ grantable,where a cauſe hath been 
Conulrati- ormerly removed by Prohibition, from ſome inferior 
on,what it is- Court to one of the Courts at Weſtminſter, and for lack of 

ſatficient canſe of removal is ſent back again. F, N. B. 50. 


| old N.8B. 
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| The Writs of Errror, Attatnt, and falſe Judgement, bave 
ſome affinity with the laſt ſort of Writs, we will thereforc 


couch upon them in the next. place. 


_— 


CHAP. XI, 
Of Attaint, Writ of Error, and Faux nd gpement. 


V E told you of ſome Writs which were appointed ts 


correR and reform the errors and diſorders of 0- 
ther Courts, 3s Attaint, Writ of Error, and Fawx Judge- 
ment, : : 
An Attaint is a Writ given to relieye a man that is hurt 
by a falſe Verdi& in a civil cauſe. As where after a 
matter be pleaded to iſſue, a Jurie of twelye men chereupon 
impannelled, give a Verdi againſt their evidence given to 
them therein, and there upon Judgement is given ; in this 
caſe, the Party. grieved by this Judgement may have this 
Writ againſt the other Party (be he Plaintiff or Defendant ) 
in the firſt Suit, and againſt the Jurors, or ſuch of them as be 


Attaint , 
what ic is, 


Sea. 1; 
The pro- 
ceedings in 
it, 


then living, And this (hall be eryed by twenty four ſufficient 


Gentlemen of the Country (whereof twelve at the leaſt, muſt 
be of the Hundred where the Land liech (if it be about Land) 
whether the Verdi; were true or falſe, upon the ſame evi- 
dence which was given before ; for no. more, nor other 
Evidence (hall be given to this laſt; then was given to the 
firſt Jury. And if ic be well done,or ſo much as is well done, 
(hall be affirmedz8 if this Jury do affirm the firſt VerdiQ,che 
Party complaining,though it be never fo falſe,is remedileſs in 
Chancery or elſwhere, and he is co be fined , and ranſomed at 
the pleaſures of che K repersgy the Liberties, and to pay Dam- 
mages to the Defendants inthe Atraint, Burt if the firſt Jury 
be found guilty, Judgement ſhall be given, that the firſt 
Judgement be reverſed, the Party reſtored to what he loſt, 
chat the Party for whom the firſt Verdi was given be fined 
and impriſoned, that the twelve Jurors ſhall forfeit 29./. a 

F 2 peece 


Attaint, Writ of Error. 


peece (if the matter be above 40.}.:) otherwife 5. L. a peece : 
And then are they defamed for ever, and for ever diſabled 


"to ſerve in any Jurie, or give evidence in any cauſe in any 


Court of Record. Broo. Attaint. F. N.B. Attaint. 

But this is a Writ ſeldome uſed, for Gentlemen can hardly 
be drawn to appear in it ; or if they do, hardly to atrainr . 
the petic Jury; or if they do , the Judge is hardly drawn to 


| give judgement; and if -cicher of the Parties die,the Attaine 
| ceaſeth, 


$e&. 2. 
Wric of Er- 
ror, what it 
s. EEE. 


AY rit of Error lieth-where a Judgement is given in the 
Common Place,or before the Iluſtices in Aſſize,Oyer and 
Ferminer, Mayor and Sheriffs of Loxdon , or other Court of 
Record againſt the Law, or upon undue and wrong Proceſs ; 


| in this caſe,the Party, grieved may have relief by this Writ:By 
which the Record (hall be removed in che Upper Bench; 


and if the Error be found, it ſhall be there reverſed. ' And 
if it bein the Kings Bench that the Erroris,it is to be reverſed 


in the Exchequer Chamber, 


Se. 3. 
Falſe judge- 
ment, 


Ur if the Errorbe in a Court which'is not a Court of Re+ 

cord,it mult be reformed by a Writ of falſe judgement - 
Whichisa Wric lying where an erroneous judgement is gi- 
ven in any inferior Court; that is no Court of Record, as 
County , Hundred, or Court-Baron, then the Party grieved 
by: the Indgement, may have the VVrit, and remove alt the 
Proceſs of the Suit into the- Common Place ; and there-it 


| fhallbe examined; and if it be found erroneous, the Iudge- 


ment ſhall be reverſed, and the Suitors. of the Court who 
gave Indgement amerced. | 


Fhe Ecrors in both theſe Caſes are ſometimes in matter 


| of Law, ſometimes in matter of FaR, and ſometimes in the 
| Proceſs. Sometimes it is in the Tudgement and ſometimes in 


the Execution, F.N.B. 1 8.19. Fincheſley 484. 
The Swper/edeas being a Writ that hath ſome likeneſsand | 


| reference co the Writs we. have laſt ſpoken to, we ſhall di | 


ſpacch chat.in the .nexc place. 
Et CHAP 0 


— "he jp 
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CHAP. XIT. 


Of a Super ſedeas, 


IN Swuperſedeas is a Writ lying in divers caſes, and implies un | 
a command to forbear orſtay the doing of that which whac it is. 
in-appearance of Law were to be done, were it nor for the 
cauſe whereupon the Writ is granted. . 
As for example, a man is to have Surety of the Peace a- 
a4inſt him of whom he-will ſwear , That he # afraid; and 
the Juſtice of Peace of whom it was required cannot deny it. 
Yet if the party be formerly bound to the Peace, either in the 
Chancery, or elſewhere; this Writ lyeth to ſtay the Juſtice 
from binding the ſame party to the Peace.So if a Clerk ofthe 
Chancery, or any Officer of that Court be ſued in another 
Court then their own , and - he bring a writ of Privi- 
ledge, this is a Swperſedeas in it ſelf, F, N,B. 236, -Fin- 
cheſley, 453+ .. « 
R Ib, Se&.2, 
Ne may have this writ of S#perſedeas (as we have ſhew- Where ic 
ed) to ſuſpend the Execution of a V Varrant of a Ju - may be had, 
tice gf Peace, for the Peace or good behavior, and to ſtay a F70M 
OY : k ce Law 
ſuit in a Court, againſt an Officer in another Court. is alered. 
* If [bring a writ of Error to reverſe a Judgement, I may. herein now 
have a Swperſedeas-to ſtay Execntion upon the Judgement : by the new 
but if the Judgement be for Debt, or an Obligation fangle or AR of Par- 
double, or on a ſimple contra, I muſt firſt enter into a Re- 
cogniſance to proſecute it with cticA, according tothe Stat: ,,,y;qeq, 
of 3.ac.C.$, ; a for any 
But in caſe of Attaint,z man may not have a Swperſedeas tO Judgemenc 
ſtay Execution, 5.H.7.2 2. PloW.4 9. x afrer 2 
If one be ſued in any Court at Weſtminfter, and a Capias ET 
or Exigent be awarded againſt the Defcndant,in this cale the yr dawtr | 


F 3 / Deen: in is. 


© 


whereby it is - 


= Aftion of the Caſe. 

Defendant may in the Term time out of the ſame 
Court , our of Term time out of the Chancery have 
this writ to the Sheriff , if he have not arreſted him, 
ro forbear ; ifhe have, to take bail and to ler him go, 
F.N.B; 236. 

If one be Indited before the Juſtices of Peace, and a /a- 
pias go out, the ſame Court or the Juſtices may by this writ 
either ſtay the arreſt, or command the Sherift co take ſureties 
for his appearance, F.N.B.237. ; 

So if the Sheriff in his County Gourt do proceed in ſuch 
cauſes wherein he hath not to do, the party grieved may ſtay 
him by this writ ; and ſoin divers other caſes. 

But where the Sheriff or Gaoler doth ſet at liberty one in 

{ his cuſtody upon an Execution, and after doth take him a- 
]4in, the priſoner cannot have this writ,but an Audita guere- 
las. H.p.22.Plow.4g. | 


'S IS 


a 
h CHAP. XIII, 
Of an eAttion of the (aſe in general. 
J 
$c&. 1. N AQtion of the Caſe is a writ brought againſt one for 
ARion of the 


an offence done without force, as for not keeping pro- 
miſe, for breaking truſt, for ſJanderons words, deceit, or the 
like miſdemeanor ; and is called an Aion of the Caſe, be- 
cauſe the whole caſe, ſo much as is in the Declaration '( fave 
onely the time, and place) is ſet down in the writ; and there 
1s no other AQtion given in the caſe, fave onely in ſome few 
caſes where the Plaintiff hath his choiſe to bring this,or ſome 
other Aion. | pe 


Caſe,what it 


This 


119 
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3 Aion is ſometimes about words (that is ) if ano- 


ther ſpeak that to .,' or of me, by which I am any way , 


damnified. And ſometimes it is about Deeds, and then ir is 
cither for not doing what a man ought todo, either by his 
own undertaking, or the requiring of Law; or it is for doing 
ſomething he ſhould not do ; or it is for doing ſome- 
thing otherwiſe then he ſhould -do. That for Defama- 
rion, iseither of great men, called Scanda/um Magnatum; or 
it is of ordinary-men. That for Deeas, is either. upon an A/- 
ſampſit, or promiſe,vupon a N#ſarxce, upon a Trover and Con- 
verſion, upon a Deceir, upon a Conſpiracie, or it is upon ſome 
other Non-feaſance, or Miſ-feaſance. Amongſt Slanders 
and Defamations allo, ſome tend to the diſgrace of the per- 
ſon of another, ſome to the diſgrace of the Title of his Land. 
Thoſe againſt che perſon alſo do ſome of them tend to the 
peril of his life, ſome to his prejudice in his livelihood and e- 


ſtate, and ſome to his reprozch in his name onely, {09k 4.92. 


&c.Dyer 8.72, 

We ſhall begin with Adtions for Fords; and we will fay a 
little to the Scandal of great men. But firſt of all we will 
give you certain general Rules that concernall ſorts of De- 
famation, or the Slander of all ſorts of men. 


H 


| A Defamation alſo may be by Deeds , as by bringing an 


Afton, or the like, 


CHAP: 


SeR.2. 


ow many 
inds of it 
there be. 


40 Afton of the ( aſe. 


CHAP. XIV. 


"Of an Altion of the Caſe for Slanderou words, 


\ 7 \ FT E (hall firſt give you in ſundry Rules the General do® 
Sea.r. | 
_ Arine of A nou of the cbatting Slanders ; and 


General 
rulestouch- theſe like the veins in the body, run through the body of-all 
ing -q the caſes hereafter fo-llowing,wherein the words are” or are 
alon. . .not ARonable, asthey fall within theſe Rules. And then 
we ſhall give you the caſes themſelves, as examples anſwering 

to theſe Rules. _ 

But (by-way of Preface) It hath been ſaid of old by ſome, 
T hat theſe Attions are not favored in Law ; and it hath been 
wiſhed of late by others , That they had leſs countenance in 
the (onrts of Fuſtice ; and it is thought a-diſhonor to the Law 
that they have ſo free and frequent 4 paſſage- through: theſe 
Conrts, as they have. 'To which (with Reverence to the men) 
Imuſt beg leave to deliver my opinion, Temporamutantar, 

& nos mutamur in ts. 
| Who doth not know what a foul ſin the ſin of ſlander and 
P[:50.19.20, back-biting 1s ! what cenſure the word of God ( chat ſpeaks 
Zer.6-28, of thingsas they are) gives it / . How frequent, it is in theſe 
Num.14.36. Diſſenting, Maligning,and confliting times ! Row much all 
Prov.19.18. (res of men, and of the greateſt , and beſt ſort of men have 
Jr:9-4-  . ſuffered by the Scandalous tongues and pens of wicked 
Thereare men! The wound that is hereby given to the Name (as pre- 
Tongue- © Cioustoa good man as his life) as it is unſeen before it be 
Smiters, as given, and ſocannot beprevented ; ſois it after it is given 
well as hand. hardly to be cured, for it is like a burning by a coal of 7«#i- 
—_ per, which will leave a Scar; aliquid ad hereb:it : when by re- 
P/.122 3,4. Port I have attrafted a prejudice againſt a man, though afcer 
"I know the thing reported to be falſe, yet ( my fault it is I 


confeſs) I can hardly think ſo well of him afterwards,as I did 
| before 
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before, and theſe wicked {landerous tongnes certainly do 


fall mens reputations. I cannot ſee any reaſon why theſe - 
Suics ſhould be diſcouraged or ſuppreſſed, rather then +. 
- Actions of Treſpaſs done to mens Bodies and Eſtates; the 


wound given to the Name is worſe and more miſchievous; 
and therefore (for my part) I think it would be more diſho- 
nour to the Law , and the Profeſſors thereof, if men ſhall be 
remedileſs herein; and it will be a better policy to coun- 
renance a man wronged in his addreſs to his lawful Aion, 
which the Law hath preſcribed for his remedy, then by ſup- 
preſſing the remedy co advance the miſchief which maſt 
needs follow. Nor can I think it any excuſe 7» toto, or 4 
zante, that men are in choler when they ſpeak, and ſo are 
metaphorically drunk with their paſſion , no more then it 
will excuſe a man that doth kill, wound, or beat another,that 
he is in his anger,or drunkenneſs ; it doth encrealſe the offence 
rather : He muſt be puniſhed for ic when he is ſober and 


freſh. Far be it from me notwithſtanding to animate men - 


to Suits of Law, that are already too forward thereunto. 
For my advice is, that men ſuffer many, ſuffer any , ſuffer all 
things , rather then go to Law; but I would have the falſe 
rongue cut out, the {Janderer leave his flandering. And now 
we will give you the Rules. 

r. In theſe Aﬀtions for words, the Law doth much heed 
how the words do ſound and are eſteemed amongſt the men 
of the pace where they are ſpoken, whether they be odious 
in the eſtimation of men or nor. And for this purpoſe, it is 
held that words may be aRionable in one Countrey , that 
being ſpoken in another Countrey, are not aRionable ; and 
this I rake to be che moſt ſure and beſt couchſtone of all 
actionable words, | © 

2, The ſenſe of the words in theſe Caſes, is much looked 
upon by. the Law, and for the finding out thereof, the occa- 
fion, ſubjeR matter, and coherence of the Diſcourſe muſt be 
weighed z Senſus verborum ſumendas ex cauſa dicendi. Coo.4. 
16. And they are to be taken as they are ſpoken Conjrntim 
& uno halitu, New Book of Entries. F.,22.6,. 

| G 


& 
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"3. All ſcandalous words which touch or. concern a man in 
his life, as to ſay he is a Traytor, Thief, or the like ; or which 
rouch him in his Liberty, as heretofore to have ſaid of one, 
He was Villaia te 1. S.* or which concern a man in Mem- 
ber in any corporall puniſhment, as to ſay, a mar hath ſtollen 
fix pence, (which is petit Larceny) or the like : Or which 
ſcandal a man in his Office, or Place of Truſt , as to ſay to a 
Judge or Juſtice of Peace , He #s a corrnpt Fudge or Fuſtice of 


Peace,or the like'; or which ſlander a man in his Calling, or 


Trade by which he gets his living,as to ſay toan Attorny, Tow 
area cheating Knave ; of a Tradeſman that lives by buying 
and ſelling, He is a Bazkrupt,or the like; or-which tend to che 
loſs of a mans preferment, as .to ſay-to a. man about to- be 
preferred to a Benefice, That he is an Heretike : Or of a wo- 
man like to have a-Husband,that ſbee is a Whore,or the like, if 
by this means they loſe their preferment; or which charge 
a man to have any dangerous diſeaſe by. reaſon'of which he 
ought to ſeparate himſelf, or be ſeparate by the Law from 
the ſociety of men, as to ſay a man hath the French Pox, or 
the Plagne, or the like - Or which tend to the {landering of a 
mans Title, as to ſay, He hath no eſtate in his Mannor , when 


- heisabour, and hath need co ſell it, or the like : Or which 
- tend to a mans diſ-inheritance ; asto ſay to an Heir to Land, 


He #5 4 Baſtard,or the like : Or which tend any way to a mans 
particular Dammage. All ſuch words are Actonable, (ok; 
4:13.14. cc, Cook. 10. 130. Nyer, 26.72. . This general 
Rule for the clearing of ic doth admit of many Extenſions, 
and many Exceptions and Limitations, which-we ſhall lay 
down in the Rules that follow. : And firſt of the Extenſions. 
4. Many words. (though of themſelves they be not Acti- 
enable) yet being equivalent to words that are Ationable* 
may bear an Aion, Paſche 15. (ar. B. Re agreed, for.they 


_ may prima facie, ſound from.the mouth of the.ipeaker in the 


ears Of the hearer as bad as any Actionable words. 

5.. It matters not how the words (is they be Actonable) 
be publiſhed or divulged, whether by writing or ſpeech; for 
the Action is maintenable in both Caſes ;. A man might __ 

| en 
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been-charged' in thts Action for a ſlander by:a'Bill-in the 
Star-chamber, and ſo he may be now by a malicious India. 
ment. -Cook 4.14.15«* 

6. It is all one, as to the maintenance of the Action, if the 
words be ſpoken or written to the perſon {landered before 
his face, or of him behind his back : 01d Book of Entries, 
Cook. 4.14,15.& Hobb, P1.292. 

7. Nor is it material whether they be ſpoken in the ſecond * 
or third perſon; for the Action is alike maintenable in 
both Caſes, Co0.4.14, 15, 16, 

$, Nor is it material in what language they are written or 
ſpoken, if the hearers do , or may atcain to underſtand it. 
Hobb. Rep.P1.165.236.351.236. | 

9. Noris it material whether the words be uttered by 
way of affirmation, as A. is a Thief; orheareſay, or re- 
port, as /.S, faith, A. is a Thief, and 7. S. did never 
lay it; or by way of Interrogation, as, Haſt thou beew at 
London to change the money tho diajt ſteal from me.? or by 
way of negation, when 1c doth imply an athrmation, as youw 
are no T hief, or the like ; for in all theſe Caſes they are Ati. 
onable. Paſche 15. Car. eAppletons Cale. B. R, Hill. 4.7ac. 
B.R. Lady CHMorriſons Cale. | 

Io. Nor is it material whether they be uttered by way 
of carneſt, or ſeemingly only in jeſt, bur with a mind to 
ſlander, for the Action will lie in both Caſes. | 

11, Nor is it material whether the man that uttereth them 
be ſober, or drunk with wfne, or paſſion, for the Aion lyeth 
a like in both Caſes. 

I2. Nor is it material whether the words be delivered in 
one or more ſentences or ſpeeches. 

13. Nor is it material how the words be uttered, either 
direQly or indireQly, and obliquely, for the Aion doth lie 
alike in both Caſes, | 

14.The ſlander that doth concern a mans life, liberty,mem- 
bec, or any corporal puniſhment, his Office, Truſt, Calling, or 
that charge him with a foul Diſeaſe, to cauſe a ſeparation, , 
theſe Actions are maintenable without averring in the . Fe 
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Averment, 


- any particular Dammage come to the. Plaintiff by the 
er. 

15. This Action-may lie for words, though the words in a 

oper ſpeech cannot be true; as if a woman ſay to me, Thes 
haſt ftols my goods ; for (he hath no goods but what is her 
Husbands adjudge AL.9. Fac. ) F 

16. If a man ſpeak againſt another words that are not. 
in themſelves Actionable, as that he is a Rogue, Knave, Cote» 
ner, fornicator , or the like ; yet if the Parry can make it ap- 
pear by proof he had any ſpecial loſs hereby, he may per- 
haps have an Action fot theſe words : But then he. muſt 
make a ſpecial Averment in his Action of his loſs. Thus 
much of the Rules bf Extenſton: Now to the Rules of Li- 
mitation or Exception. 

17. When words in themſelves Actionable are ſpoken 
too generally, fo that they are uncertain, they will not then 
bear an Action; as to ſlay a man deſerves to be hanged, 2.4. 
2a.B.R, He ſeeks my life, or the like, Cook.4. 15. Hobb.Rep. 
pl. 196.33243, : 

18, Words not poſitively affirmative, will not bear an 


Action ; as Ifear you will be charged with Felony, &c. Hobb. 


Rep.p1.3$1. Or, arreſted for Felony. Hobb. pl. 286. or the 

like. Hobb.Rep.pl.381. | | 
19. Words of a double and indifferent meaning, when one 
of the ſenſes is good, will not bear Action;for verba accipien- 
da ſunt in mitiori ſenſa ; as if one ſay of another, He did burr: 
my barn, Cook, 4.20. for it may be a barn without corn; or 
He hath the Pocks; for it may be the ordinary , not the 
French pocks, Cook. 4. 17. for theſe Actions are not to be 
maintained by a ſtrained conſtruction upon mens words, bur 
where the words do clearly import a ſlander. But if the 
common ordinary and violent ſenſe and intent be the worſt, 
that ſenſe ſhall be taken, as A. had the w/e of her body, this is 
ro be taken in the worſt ſenſe, Hill, 4. ac. B. R, Hobb. Rep. 

pl.350. 236. 

20. Words of a doubtful meaning, that have no cleer and 
certain intendment, eſpecially if chey be inſerfible, will nor 
bear 
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bear an Action; asto call one filching felow.Cook,4.15; Orto 
ſay, He ſmels of a murder. Hobb. Rep.pl. 350. or the like, And 
yet if they have a bad intendment in the Countrey where 


they are ſpoken with an Averment thereof, they may be - 


Actionable. Hobb.Rep.pl.394.323., 

21. Actionable words may be qualified, and made un- 
actionable by ſubſequent words; as Thou art a T hief ( for J 
thou haſt ftollen a Tree, my Apples, or ('orn, or the like. But if 
he ſay,T how haſt ſtollen my Wood ont of my barton, Corn out of 
27 Barn,or the like ; theſe words are actionable. Hobb, Rep, 
pl. 97.p1.406. Cook 4.19. Hobb, Rep.pl.3 81.406. 

22. Words that do not import an act, but an-intent or 
inclination to a thing, are not actionable. Coo.4. 19. To ſay, 
He 1s a theevifh Fellow ; he had a mind to have killed me. (00.4, 
- 16. And yet if that intent be an offence puniſhable as an in- 
tent of Treaſon is, the words are Actionable. And therefore 
' Adjective words,as to fay,a may is a Thievs/s, or Trayterons, 
or Seditions fellow , are not Actionable. And yer if they 
be ſuch as import an act done, as perjured Knave, or the 
like ſlander in a mans Office, as to a Judge, (orr»pt Fudge, 
Bribing Knave ; or (lander to a mans Trade,as toa Tradeſ(- 
man, he is a Bankrupt fellow or Bankruptly fellow, or 
the like ; theſe words are actionable. 

23. Words that are impoſſible; are not Actionable; as to 
ſay, He «perjured, and that may be proved by flakes, &&c, 


Coo. 4. 19. my are doth piſs as good drink as 1.5. (being a | 


Brewer) makes. ich.15 Car. B.R..or the like. + 
24. When it doth _ in the Action brought that the 
words fpoken are no da 
will lie upon them; as when he ſaith,7 how haſt killed my Wife, 
or kinſman, and the Record ſhewes him or her to be alive. 
(0.4.16, Hobb, Rep.pl.11.But if it appear not in the Record, 
ſome ſay the Plaintiff muſt averr it, or his Action is not well 
laid ; others ſay the Defendant mult ſet it forth, and this is 
the ſafe way ; and for this there ſeems to be berter reaſon. 
Hobb.Repepl.11, | 
. 25. Words that are uncertain in themſelves, will not bear 
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AQion,asto fay,T hos haſt taken away the money of 1.5,” for it 


' may be done without Felony , Hobb. Rep. pl. 11. Thou haſt 


taken away my money. Hobb. pl. 136. and theſe cannot be 
made certain by an [unxendo. But to ſay, Thow didſt kill a 
woman great With child, Innuendo eA. uxor cujuſdam R. de- 


— funtt. wasruled good, Mich. 2. 7a. B.R. And A. ſued B. for 


ſaying my brother ( Innucndo the Plaintiff) zs perjured, and 
upon not guilty pleaded, and verdiR for the Plaintiff, it was 
adjudged good, for theſe words are certain in themſelves, 
not like to this, oe of my brothers is perjured, Wiſemans Caſe. 
CHMich.3.7a. B.R. 

26, When the-perſon charged is uncertain,no Aion will 
lie, as.if one without any other ſpeech precedent ſay , one of 
the ſervants of I. $. is a Thief, and he have divers ſervants, or 
the like. Coe.4.17. Hobb. Rep. pl, 351. and yet words ſome- 


- what uncertain at firſt *by an Averment and the Verdi of a 


Jury may be made certain, in caſe where they are ſpoken of 
one man in certain, as my brother ts perjured, and averred it 
was meant of him, ard the Jury found it ſo. 11.3:74.B.R. 
Wiſemans Caſe. Hobb.Rep.pl.350.So likewiſe when the thing 
charged is uncertain,no Aion can lie for the words, Hobb. 

Rep pl.145.119:(0. 4.25. 7 
27. When there be aRionable words ſpoken amongſt 
others, but upon the whole diſcourſe, it appearth the party 
did not intend them in a ſlanderous ſenſe , theſe words are 
nor aRtionable ; As if their Nialogue be abour killing of 
Hares, and one ſaith, he killed ix on one day , and thereupon 
the other ſaid, He is a murderer , theſe words here will not 
bear an Action; fo if one ſay to another, 7ho# art a.Traytor, 
for I truſted thee to buy Land for me, and thou boughteſt it for 
thy ſelf: Or,T hou art a Thief, for thou robbedſt my Orchard 4 
my Apples ; and if in this caſe the Party ſue upon thoſe 
ſingle words, and name not the reſt ; the Defendant may in 
his Plea ſhew all the words ſpecially, or he may plead »o- 
calp. mogo & forma, and give the ſpecial matter in evidence ; 
or he may traverſe' theſe words, and juſtifie the ſpeaking of 
the words as they were,or he may upon the evidence have = 
words 
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words found ſpecially, as he ſhall ſee cauſe. (0. 4.13. orhe 


may plead not guilty ra a part, and juſtifie the reſt. N.%, of 
Entries. f.24; 4. 25,4.26:4427.4., © 

28. The words ſpoken though actionable, mult be ſpoken 
in the hearing of ſome body, or elfe the Action will not lie; 
cheWrit doth ſay ſo,in preſentia quam plurimorum ligeor. &c. 
Hobb.Rep.pl.63. And (as ſome ſay) they muſt be ſpoken in 
a language that the hearers do underſtand ; and therefore,if 
rhey be ſpoken in Welch, that no Action will lie, unleſs one 
of the hearers do underſtand Welch, and ſome judgements 
are on this (ide, and others hold the contrary : and (in my 
Opinion) upon betrer reaſon ; for.a man may call another 
Thief in Lattin- or Welch; in the hearing of ſuch as under- 
ſtand it not, but they may remember the word and ask the 
meaning, and ſo a man may be grievouſly ſlandered without 


remedy : And yet it is held,if a man ſend or give a ſlanderous - 


Letter to the Party ſlandered , or ſpeak ſach words in one 
mans ear only in private, both theſe are actionable. Hilary 
38. Eliz., Cromp. 7ur.13.Hobb.Rep, pl.63.276. 

29.The Charge mult be falſe, for the Writ is falſo &+ mals. 
lirioſe,and ſo it muſt be, or it is not actionable;for if the thing 
that he ischarged with by the words be true, the Defendant 
may juſtifie it : But he muſt ſee he. do not plead nor. guilty, 
but make a ſpecial Juſtification. 

30. The words mult be ſpoken purpoſely, and therefore it 
is conſiderable here quo animo they are ſpoken; for the Writ 
is malitioſe;and ſo it muſt be,or the words are nor actionable. 
And therefore it is held, that if a Miniſter preaching , recite 
a Hiſtory ; or a Lawyer pleading, do innocently and perrti- 


nently ſpeak words whereby a man is charged with a crime. . 


and it prove falſe, this is net actionable ; ſo if one adviſe 
his friend - to forebear the company of T.S. for he hath the 
Pox, &c. This is not actionable 40: & 41. Ehz'C.B, And. 
yet if ſuch men-ſhall make-this'but a Cloak of their ma» 


lice , contra; And circumſtances will-clear it- with -what: - 
minde he did it, 4ch.31, Fac. Brooks Caſe. Hobb:Rep.. 


1.399: 


oy 237-36; 


—— 
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* 37 If cheground of the damage do nor appearinc 


Action, no Action will lie; as to ſay a man did (ze: by falſe 
waights, and do notfay he is a Tradeſman, or Amend 4; li- 
ving by buying and ſelling; 4, 17. Car. B.R. 

2. When, it doth not appear thar he that ſpoke the 


- words, bad notice of the ground or occaſion of the offence, 


no Action will lie,us A. hath Theeves in his Honſe;for he may 


not knowit. .. © 


- 33 If this ſlander be in a courſe of Juſtice, and be not ma- 
litions and touch a mans life, it is not actionable. Kelp. 26. 
And therefore it lieth not againſt a man for ſuing a Writ of 
forgery of falſe Deeds, or exhibiring Articles againſt -a man 
for; his good behaviour.. Coo. 4. But herein, let the Party 
take heed be go not out of che Rode of Iuſtice, nor ſay more 
herein then is neceſſary; for if a Robbery be done, and com- ' 
mon report is that 7.S. hath done it, he may arrelt him,bur if 
he ſay he hath done it, this is actionable, Hob. Rep. pl.ios. 


- 238, 381. 71. 112.10 one may-indict anotherfor ſuch a . 


Bur if I indict a man man up. upon ground, this is juſtifia- 
ble ; if Iſfay he hath done che Felony , and ic benor ſo, or T 
will ſpeak in of it an Ale-houſe , I may be charged in this 
Action for a ſlander ; and I cannot jultifie che ſpeaking of 
{landerous words upon a fame, arceſt, impriſonment, no nor 


- upon Indictment;for if I juſtifie,l maſtprove hc is guilty of ir. 


And yet if there be malice, and a conſpiracy in a courſe of 
juſtice ro take away my life, here I may have an Action of - 
the Caſe for the ſlander and vexation., As if two or more 
conſpire co indict me for a Felony. , & Ibe an a tryall /egiri- 
wo modo ecquietatus,l may have a Writ of Conſpiracy againſt 
the Indictors. . And if any man procure me falſly and mali- 


- ciouſly co be Indicted, arreſted, and impriſoned, though I be 


not acquitced,I may have an Action of the Caſe. Paſche 3. Zac. 
B. R. Rolf.372, Hobb. Rep. pl. I1., But if upon the Tryal 

here. do appear-any probable (cauſe. for the Jadicrmenc 
and. proſecution , this Action-will, not lie, Hokb..Rep... pl. 


IIS | | 
34. Where any thing is the cauſe or ground of Action, or |: 
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tends neceſſarily to the maintenance of it, this thing muſt be 


ayerred to be, or not to be, as the caſe requires, or the AQti- Averment. 


on will not lie ; as if one ſay, my ſon fole bis Hens; in his ſuit 
he muſt aver he is my ſon, Xich. 14. Car. B.R. IfI fay be that 
dwels in the next houſe to 1. $, one R. L, did rob me; if he 
ſne, he muſt aver he dwels in the next houſe to 1. $, Peſche 7. 
Iac.(lerks Caſe. So if I ſay, Pritchards man robbed me; if he 
ſuc, he mult ayer he is Pricchards man, See Cook, 4 16, Hob. 
Rep.f.8. ; | ang 

5 If the words in themſelves be incertain, and wilk not 


_— 


| bearan Adtion, as to ſay, one of my Brothers # perjwred, they 


may not bemade Actionable by averment, or an ſwyxends, as 


words of a double ſenſe, by an »»#endo he meant the worſt MENS.” 


ſenſe, as Pox, Innuendo the French Pox, Cook 4. 17, 20. $0 
to make incertain words certain, He took_my money with 4 
ſtrong hand, |nnuendo Felonice, M. 15. Car.B.R. Heforged a 


Writing, Innuendo ſach a Deed, Hob. Rep.pl.4.48. The Office - 


of this word is onely to contain and deſign the ſame perſon 
which was named incertain before, as thus : two are ſpeak- 
ing together of B. and one of them ſaith, He is a thief; there 
B. in his Count may ſhew, that there was a ſpeech of him be-- 
twixt thoſe two, and that one of them ſaid of him, he ( [nnw- 
endo the Plaintiff) is a theif ; or elſe'to declare the matter or 
ſenſe of the words themſelves, which was certainly expreſſed 
before, as thus ; A. and B.ſpeaking of {\, A.ſaid that C. was 
a Traytor, to whom B.ſaid,that he was fo too; in this caſe if L. 
bring an Action for theſe words, he may (hew in his Count 
that there was a ſpeech betwixt him and the Defendanc- of 
C* and that the Plaintiff ſaid to the Defendant, that C. was 4 
Traytor; and that the Defendant ſaid then co the Plaintiff, 
that he ( Innuendo the Plaintiff) was /o roo, [ Innuendo, a Tray- 
tor] in both theſe caſes the( Zunxendo)is good,becauſe it doth 
its otfice in deſigning of the perſon,as alſo in declaring of the 
matcer or ſenſe of the words, which was certain before, Mich. 
20.1ac.B.R. But an ( Innuendo) cannot make a perſon cer- 
tain, which was incertain before, hor alter the matter or ſenſe 
of the words themſelves,Cookg.17. 
H 


Out | 


JV.. 


Afton of the C afe. 


Ont of all which it appears, thar in all cafes where this A- 


 Rionwill lye for words, the words muſt have theſe qualities 


in them. - 
1. They muſt be particular. 2, They muſt expreſs or im- 
ply an affirmation. 3. Sufficient certainty both in the perſons, 


and thing charged. 4. They mult be plain. 5, The thing 


'. muſt bedireRly, and in plain terms, and not by inference, or 


Sea. 2. 
Scandalum 
Magnatum, 
what it js. 


1 


argument applyed to the perſon charged. 6. The things 
charged mult be ſuch as (if true) were againſt ſome Law, and 
the party may be puniſhed for them, or he muſt have ſome ſpe- 
cial prejudice-by the words which he mult aver. 7. The charge 
mult be out of a courſe of Juſtice, $8. The words muſt be 
ſenſible and plain. 9. They muſt be ſpoken in the hearing of 
fome body. 10.And in a Tongue that fome of the hearers do 
or may underſtand. 11. The thing charged by the words 
muſt be falſe. 12. The words mult ſpoken maliciouſly, and 
purpoſely to ſlander. 13. The thing charged to be done,mult 
be poſſible. * 


— IHagnatum , isa wrong done to ſome emi- 
nent perſon of the Land , as Duke, Earl, Baron, Chance- 
lor, Treaſurer, Privy. Seal. 7aſtice of the one Bench,or of the 

ther , by falſe news , or falſe meſſages, whereby debates , 
and difcords between them , or any Scandal to their per- 
ſons may arife ,- Statute 2. R, 2, chap. 5. Weſtminſter 1. 
chap. 34. 

In this caſe the party Defamed may have his Action in the 
name of the Keepers of the Liberties, and his own, upon the 
Stat. of 2.R.2. And hereby he ſhall recover Dammages for 
the wrong, and the party ſhall alſo be- otherwiſe puniſhed. | 
And if the Slander be divulgedin the nature ofa Libel, ir is 
puniſhable by Inditmenrt. And greart Fines are impoſed for 
this offence, for that the reproach of ſuch perſons, is the re- 
proach of the Stare it ſelf, and of che Commonwealth , ook. 
5.125. 0i/dbookof Entries 5 93 Cromp.7ur.35.19. 13. 
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- FT matters not in what manner the words or reports be 9SeQ.3- 
I publiſhed , whether by ſpeech or writing reported from Where and 
another, or ſpoken by ones ſelf ; or by hanging upa writing 1... 
in any open place, for publication may be by writing as well geeds a man | 
as by ſpecch,Cromp. Far.13. may have| . 
- Bur if by any of theſe waies ſuch perſons had been ſlander- *bis HOP | 
ed by theſe, or ſuch like words as follow , they might have Maliogpomue 
been relieved by this means. And this Aion did lye for ;,n, or not. 
theſe words , To maintain [edition againſt the Kings proceed- Forthe man. 
. #ngs, or yow uphold and countenance them that ao ſo, Cook "&. 
4 13. Or youareaTraytor to your Prince, or Rebel againſt For the mats 


him , Sur. Mounteagles Caſe, 1.9. Jac. B. R, Or you are ter. 


a baſe Lord , and aS#yaultry Lord , and heep none but © 
Rogues , and Raſcals like your ſelf. Earl of Lincolns 
Cafe, Trin.5. fac. B.R. Orit 15 your grief that you are a ſub- 
3eft. Counree of Salops Cale, 11.40. 41.Eliz.B.R. Or yors 
charged them that tranſport,or import Merchandizes to,or from 
ſuch a place, that they ſhould not pay cuſtom for it, nor ſuffer the 
Cuſtomers to ſearch them, Old book of Emtries, 593. Or you 
have no more conſcieuce then a dog ; ſo you have goods, you 
care not hoW you come by them, Duke of Bauckinghams Caſe, 
21.4. H. 8.Rot. 659.Or to a Chief Juſtice, Ton are 4 corrupt 
7 uage, Crompt, Fur. 35. Or yeu ſaid you Wonld winde my guts 
about your neck, Lord Abergavinies Caſe, Cromps. ur. 13. 
So allo it is thought of theſe words, Ton are nſed to do things 
againſt Law, to imponnd the Subjets beaſts, and keep them in a 
Caſtle that they cannot be replived; or yon have ſent Commiſſi- 
oners to ſpoil the Country; and generally any words which be- 
ing ſpoken to an ordinary man,wil give him an Ation,being 
ſpoken to ſuch an eminent perſon, will give him this aRion. 
Bur if a man do bring a Suit ina Legal way , or do Legally 
proceed by Inditment, or otherwiſe for any miſdemeanor; 
as if a man ſue a writ of Forger of falſe Deeds againſt a Peer 
of the Realm, or cauſe him to be indi&ed for a Crime ,-it is 
doubted whether for theſe As this Aion be given , Dyer 
285.Kelw.27.Cromp.?ar,z5. Yet for aconſpiracy to indift - 
theſe perſons, they have remedy asother men have, . 
H 2 c 
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Sea. 4 | FT will lie for words ſpoken thus, 7 Will juſtifie that 


Wh d ws . [4 . L q 1 
Where an! | IL Barns 4 4 thief. jTrin. g. fac. B, Re Barns (aſe. eAd 


| judge. ; | 
70 aa Ir will lie for ſpeaking words thus, hat T.S.that Thief? 


not, foro. Nelſons Caſe, Paſche 15. Tac. B R. and Hardwicks Caſe, 40. 
thers; & how, El;z,, Co.B. SO, have you brought my horſe you have ſtoln ? 
ava" mr Mains Caſe Adjudge. Trin.18, Iac.B.R. Or the twenty pounds 
ins. * you ftole from me? S0 for theſe words,T hou waſt-in the Tower 
« br Treaſon. Cur. Nono Jac. B. R. but this Caſe others 
oubr. | 
It is ſaid ir lieth for this, 1did dream this night that you 
ftole a horſe : but this ſeems to be a ſtrange Caſe , and not ſo 
much as to report ſuch a thing as is falſe. So it leth for ſay- 
ing, {thinkin my conſcience A. t a thief. Adjudge. Hob. Rep. 
152, For ſaying, Did not you kill 1. S? It will lte for ſaying, 
T bat I. S. told me that A.Was a Thief , When 1.S. never told. 
him ſo, M.g Jac.B.R. Adjudg. Bur ic doth not lie for ſaying, 
e-L. reported that B. did ſteal a hotle, if it be true he did re- 
port ic; but then it muſt be ſo alleadged in pleading, per J/?. 
Tanfield, Hill 4. lac. BR. | 

And it is ſaid it will not lie tor this, 771 you not leave 
your ſtealing? it lieth for ſaying thus, Haſt thow been at Lon- 
don to change the money thou didſt ſteal from me? Mich. 15 .Car, 
B.R. Ir lieth for calling one Thief in Welſh,or any other un- 
known language; but then it is ſaid it muſt be averred in the 
ARion,thar one at leaſt of the hearers did underſtand it. And 

Averment, it is ſaid it hath been ad;udged in the Exchequer Chamber, 
that otherwiſe ic will not lie. But I wiſh it may be well 

weighed, for they that hear the words,may carry them, and 
ger che meaning from another that caninterpret them ; and 

ſo a man may be.grievouſ]y {landered without remedy; and 

it is all one in reaſon, not to know the men, asnot to know 
_ the tongue ; bur if one ſlander a meer ſtranger , that one of 
the hearcrs do not, perhaps never ſhall know , is not this 
'ARionable? Ir is doubted of words ſpoken thus, 1 am per- 
SWaded thou wouldſt if then conldſt, kill che King. If 1.8.and 
" my 
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my ſetf be ſpeaking together of one Fox, and1 ſay thus , Go 
tell hims be ts a thief, and I will jaſtifie it, though 1.S. never tell 
him ſo,M.9.Jac.B.R.Foxes Caſe. | 

I did tell Mr. Carms , That I am neither Traitor to'my 
Prince, nor Rebel to my Conntrey,as 1.S. #, and theſe words 
are ſpoken to (rel; the words are Aﬀtionable, though never 
ſpoken to Carss, nor to any but to Core! himſelf. Caria, 

A 9. lac. 

The Declaration was, That the Defendant dixit'de prefa- Wordsin + 
to the Plaintiff, :hox, [nnaendo &Cc, haſt ſtolu, &c. and it was — 
adjudged good : for drxit deprefato, is all one with dixit any Love 
ad prefatum,and theſe words may be ſpoken in his abſence, preſenc, Ai. 
Stoners Caſe, Paſche 5.1ac. B.R.and Dickenſons Caſe adiudged onable, 
4.20.Cook B Eademratione, to ay to ones face ,' He's a - 
thief. © | | 1 

AE exhibite Articles in writing to aJuſtice of Peace,and 
write thus, 7. H. (who was the informer) doth charge K.(who 
is the Plaintiff) rhat he did commit Burglary in breaking of my 
houſe, and ſtealing of my goods + an Action will lie for this, 
rhough he change the-perfon, adjude. Paſche 9.Fac. Pets Caſe, 

B.R. 

If a Miniſter in a Certificate to his Ordinary- where he was 

. of duty to certifie ſome other matter, had inſerted a flander, 

an Action will lie for this. Reads Caſe, )4.7.Fac. B.R. 

| To writea letter in private ſealed co-the party flandered; 
unleſs he deliver it to his own hands, is(as it-feems ) Actiona- 

ble; fo co ſpeak it but in one mans hearing,and bid him keep 

councel, 14.9 1ac.B.R,Hob,Rep.pl.63. y | 

Ic lieth for ſaying, Tox are no thief, Paſche 15. Car. but it 
muſt be intended Ironically. It will not lie for ſaying, . that 
I have Articles againſt you for Felony, Adjudged, B. R. Nor 
for this, I have matter enongh againſt 1.3, about the death of 
1.8. Nor as it ſeems for this, [.S. hath found Felony in [.S. and 
can-proveit: See Hob.Rep. pl. 3.395. 2xerethe laſt Ciſe, 

Ic will lie for aying, Iwill prove that you have ſtollen my 
books, or my horſe, Paſche 15. Car. B. R. So I can prove you a 
thief, and ten men Will juſtifie it, Palche 5, Jac B.R, So, x will 

H 3 - be 
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be proved by many vehement preſumptions, that 1.S. was a plot- 
fer of the death of 1.R.Paſche 7.Jac,B.R. Iris ſaid it lyechifor 
this 1.8. a Felon ; to which a ſtander by faid , take heed 
What you ſay; to which he ſaid, :s not he a Felon that doth con- 
ceal Felons, or ſteal trees? til. 17. Jac. Newlands Calc, or takes 


- my goods upon Execution a Forciori; if the laſt words be firſt, 


Incertainty. 


they are Actionable. 
And as it is in theſe caſes where the charge is of Felony, ſo 


' it wil be where the charge is of a leſſer offence,as to the man- 
ner of the ſpeech. 


It will not lie for ſaying, Oxe of you three, or one of the com- 
anie (where be more then one) or oxe of yo two(where two 
e together) is a thief, Adjudge Harris Caſe: Or one of the 

ſervants of 7.S. if 1.S, have more then one ſervant,or one of 
my brothers, where I have more then one,Cook 4.17. Or one 
that is near to 7.S. or about 7.S.or mine advyerſary,hath done 
a Felony, or other Att; for any of theſe words,no Aion will 
lie, Wy | | 
. For this is altogether incertain in the party Charged to 
commit the offence,and an Averment-wil not help here, Hob. 
Rep.375 p1.35T- And the Defendant in theſe caſes may do 
well in avoidance of the Action, to ſet forth that there were 
more in the company. | | 

It will not lye for thefe words, One 1.S. ftole the horſe that 
was loſt, M.7.Jac.B.R. Reads Caſe : So Stiles ſtole my horſe, 
omicting the Chriſtian name; but this laſt may by an Z»»#exdo 
be made good - and yet ſome circumſtances may make ſuch 
words certain, and Actionable, as Mich.3.7ac.B.R. as if the 
precedent conference were about one man incertain, or the 
like. 

Wiſeman ſued his brother for ſaying, My brother [ Innuen- 
do the Plaintift ] is perjaured;upon not griltie,it was found for 
the Plaintiff, and Judgement given : and this difference ta- 
ken where the words are incertain, as in the caſes before. But 


Where they are certain in themſelves, fo that -ic may appear 


that the ſpeaker intended a perſon certain,they may be made 
certain, as before. *<— 
Ic 


o 
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Ir hath been xdjudged alſo to lie for theſe words , Thow 
didſt kill a woman great with child, Innuendo 1. #xorem cniuſ= 
dam R.S. defuntft. here the offence,and perſon commiting it 
are certain, ich. 2. 7ac. B.R. 

Foxcroft ſued Lacie and declared, That a talk was between 
Walter and GWin about a ſuit wherein the Plaintiff and others 
were Defendants, and therein the Defendant Lacie ſpoke 
theſe words, Theſe Defendants ( Innnendo the Plaintiff and 
the others ) are thoſe that did help to murther 1.8. [ meaning 7. 
$, deceaſed] who was murthered by one 7.G, who was hang- 
ed for it; this wasadjudged to be Adionable, for words may 
be certain by reference, 1d certum quod certum reddi poteſt, 
Hob.Rep.pl.119. 

If one ſay to a woman, Yorr husband is a thief;or to a man, 
Your wife is 4 thief, this is certain enough , and Aftonable : 
bur if he ſay your brother, or your fon, Contra, unleſs the 
Plaintiffaver he hath but-'one brother, or one ſon, which is 
himſelf, 775.14.Jac. B.R. per Dodridge. 

So likewiſe it will not lie when there is an uncertainty in 


the thing charged; as in theſe caſes for ſaying, thow art a falſe 


thief, rogue, or ſome ſuch like thing, Brook, Attion of the Caſe, 


112, To declare for calling one Thief, or Yerba fimilia,is not . 


900d; but to declare for calling one thief, and to ſay further, 
Ac eadem verba ſepins repetivit, it ſeems good, H, 41, Eliz. 
C.B. | | | 

It is ſaid it was adjudged not to lie for theſe words, Thow 
waſt whipt about Taunton, or burnt in the hand or ſhoulder, for 
ſtealing ſheep, Hils (aſe Mich 8.Car. B.R, So it will not lie 
for ſaying,7 how art a healer of Felons or didſt ſtrain my Mare, 
without averment that the words have ſuch a meaning in the 
Countrey,Co0.4.25, 

It 1s ſaid it lyeth not for ſaying , Thox haſt cozened all my 
kinared,18.E1.B.R.It lieth not for ſaying, who ever js the fal- 
ſeſt thief in the county of Salop, what ever be hath ſtolen, 1. $. 
is falſer then he. But theſe words are Ationable with avers- 
ment, that there are Felons within that Courity, Haſelwoods 


' Caſe,Paſth.1.Jac,B.R,Rol.107, 


- It 


EF 


Averment. 


A 
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It lieth for ſaying, Tho# ſtolleft a piece from. me. Appletons 
Caſe adjudged. 

No Aion will lie for a ſlander by TndiAment, though 
falſe. 27.,ſ.P/.12. nor ſor a falſe eAffidavic in the Chan- 
cery, by which one is impriſoned. Trin. 41.Eliz B. R. Heires 
Caſe ; nor againſt 7.S. for taking a falſe Oath,by which bad 
Bayl is taken inſteed of good Bayl. Trin.41. E/iz.B.R, Nor 
for preferring Articles in the Seſſions,though falſe. Co99.4.15. 
Nor for Articles exhibited before a Maſter of the Chancery 
for to have the good behavior for proſecuting a legal courfe 
in the Countrey, though ir be falſe and unjaſt, yer this Aﬀtion 
will not lie. But the Party is to be puniſhed in the ſame 
Court for the miſdemeanor. Tris. 19. Jac.B.R. Hunters 
Caſe. Bur if things be inſerted thoſe Judges have not the 
Conuſance of,contra, (0.4.14. And if one IndiR another,or 
charge” him legally for a Felony where none is, nor any rea- 
ſon to charge him, here an ARion will lie. Trix. 14. 7a. B.R. 
Dennis Caſe. But all theſe AQions mult be malitio/e in- 
diftavit. For a ſlanderous complaint pur into a member of 
the Parliaments hands it ſeems is not aQtienable.7 7ix.21.7ac. 
It lieth againſt the Husband and Wife for the Wives ſaying, 
Thou haſt ſtollen me two Cocks [_Innuendo, &c.] theſe words 
are actionable, and (hall be taken for rws Cocks, and the 
Innuendo, and me,voyd. Mg fac. B.R. 


%a. 4 His Action lieth for calling a man Traytor, Buggerer, So- 
wie ae domite, Robber ,Murderer,Felon,T hief,Sacriledger, Houſe 
ter of the Robber, Zo. Aſſ.19.27.H.7.14.21. Coo. 10.130.4-15.16, &c. 
words which 27.1,8 14.22, Dyer 26.19, 236, Newlands Caſe. Church- 
—_ 2 Robber. T rin. 7.7ac. B.R. Beringtons Caſe. And ſo for ſaying 
mans ue. A manhath committed Treaſon, Buggery , Sodomy, Burglary, 

Robbery, Murder, Sacriledge or Felony. Pets Cale. 
It lieth not in our Law (asit ſeems) for calling a man 
Heretick, unleſs he have ſome ſpecial loſs by it, 27 H. 8. 14. 
Sed uere. Hob. Rep. in pl.376.F. :97. | 
Te did lie for ſaying, There #5 no King in Englavd.Trin.37- 
Eliz. Mayes Caſe adjudg. B.R, | 
| Ic 


a 
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ſcientia wittingly : hereupon, March fol. 36, concludes ir 
| | 
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It lieth for ſaying ,' Thow haſt ſpoken Words that are high 
Treaſon. AtWards Caſe. Or Thou wowldeſt kill the King and 
all his Subjeits, if thou couldeſt. This was adjudged. Sydnhams 
Caſe. Hob. Rep.pl.152. Itis ſaid it doth lie for this, Thou 
art no true Subjett. Sir William Walgraves Caſe. 11.32.33, 
Eliz. Coo. B. Or, Tam a true Snbjett, but thou (erveſt one 
who 15 none at all. Sed Duere at this ; for it is ſaid, that it lieth 
not for ſaying Thou art no truce Subjeit ro the King. Smiths 
Caſe.5.7ac.B. R. 


It doth lie for ſaying, Thou art an Enemy to the State, © 


Chambers Caſe. 3g, Eliz. B. 

Ic lieth for ſaying,7 hou waſt partaker With the Rebels in the 
North in their Rebellion. But not for ſaying, T hon waſt par- 
taker with the Rebels in the North, and no more. . 

Ic lieth for ſaying, Tho# haſt killed, 1.S. or murdered I.S. 
or poy/oned 1.S, if he be revera dead when the words are 
ſpoken. New Book of Entries. f.25. 

And here ſome ſay, that the Plaintiff that doth ſue, muſt 
averr in his Declaration:that he is dead. Burt ic is ſaid co be 
adjudged to lie for ſayings, Thou haſt poyſoned I.S. albeit he 
be not dead. But this clear, that if it appear by any 
part of the Record, that the Party ſuppoſed to be killed is 
alive,as if the words be, Thow haſt filled my Wife, the Aion 
will not lie; and if the Plaintiff do not ſhew him to. be dead 
(as it ſeems by the better Opinion he need not) then ir con- 
cerns the Defendant to thew it in ayoydance of the Action, 
Co0 4.16. 14.N. Book, Entries f.24. 

It herh for ſaying , Shee hath ſacrificed a child, to the intent 
tg kill my mother. Lock verſus Lock, But it will not lie for 
this, He ſmels of the murder lately done. Dyer 317- yet tO 
ſ __ #5 infected with the murder lately done, may. be actio- 
nable. & 


Ic lieth for ſaying, Thoz haſt poyſoned I. S. if he be dead. 


adjudg. Bumfords Cale, Paſche.7 Jac. Coo.B. But againſt - 


this Judgement ies Caſe, and the reaſon thereof in Hob. 
Rep.pl.11. is objected , that he doth nor ſay he did it ex 


will 
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will not he. This reaſon will (hake other Caſes out of que- 
tion, as T hon art a Mnrderer, or haſt murdered I. S.. or ha 
kifted I. S. for it may be with giving Phyſick or otherwiſe, 
zgainlt his will, or in doing Juſtice, &c. for there is a Homi- 
cide lawfull and juſtifiable. But this is the common accep- 
rance of the word, thar he kitted him voluntarily, and m- 
lawfully, and therefore I think withoat queſtion actio- 
ndbfe. | | 
It lieth for ſaying, He took, my wife by the hand,and /aid, 
thou and I'will be marryed ſhortly after that he diſpatched his 
wife out of the way. | | | 
It lieth for this, 7 willcall him in queſtion for killing my 
Avent, and 1 doubt not but I ſhall prove it. Adjudg. 39. Eliz. 
Febbs Caſe. A. told me; ſhe poyſoned her firſt hnsband, ad- 
judg. to lie for this. 27eggs Cafe. dos 
This Action will te for calling one Fitch, and fo it hath 
been often adjudged, as in Lewes Caſe. I. 13. Fac. and 
Rogers Caſe. Trm. 39. Eliz.and Hil. 4,Fac.B.R. And yer ſome 
Judgments have been. giver! on the other fide, and it hath 
been doubred. Hob. Rep.pl.t55. becauſe there is a good and 
2 bad Fitch, But I think it is at this day unqueſtionable, and 


; thar reaſon of little weight ; for the word imports a foul 


charge ; both of chem-uſe nn{awfull means, and have roo 


much familiarity with the Devil, So it will lie for this, The 


Devil appears to thee every night in the likeneſs of a man, and 
thou conferreſt with- him, and he giveth thee what thou askeſt, 
and therefore thau haſt ſo much money. Adjadg, Hob, Rep pl, 
137-155. fo forthis, Thou haſt bewitched I, S. to death. So 
it will'lie alſo (as it ſeems) tor calling one Conjurer ; for 
the YFtch and Conjurer both deal with che Devil; the itch 
by agreement, the Conjrryer by prayers,and ſach like power- 
full means. So it will lie for ſaying, Tho# doſt conferr with an 
evil ſpirit, Bur it will not lie for calling one [nchanrer, or 
Sorcerer ; forthe former have'/perſonal conference with the 
Devil, but theſe meddle with medicines, and ceremonial 
forms of words called Charms without apparitions. Ic hath 
beendaid'alſo , that this Action will lie for calling one gn 

ut 
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but this is doubted by others , unlefs:hecan aver that in the 
language of the Place ir doth (ignifie Fitch, Ru 
This Action will not lie for theſe words, Tho ſcekeſt my 
life. Co0.4.16, Nor for theſe, Thou aradeſt write a Letter to 
one, [or hire one} or give one connſel to kill me. Co0.4.16. or 
wouldeſt have killed | or, robbed] me. Trin.q. fac. B.R. Tan- 
fields Cafe : Or, Thow wenteſt about to poyſon a child, Eatons 
Caſe. And yet it is ſaid to be refolved in-the Exchequer 
Chamber in one Paſſeys Caſe, that it will lie for theſe laſt 
words. arch. fol.12. And then for all fuch like words, as 
in the Cafes before, which do carry in their ſound, a foul 
ſlander, And of ſomething done. And ir is agreed on all 
ſides, that it will lie for theſe words, Thew dideſt lie in Waite 


' to rob [ or to murder | me. Paſch. 5. Fac. B. R. So for this, 


Thou didſt procure one to lie in Wait to murther me ; Ad- 
judged, | | 

And that in all Caſes where the words import an intent, 
joyned with any overt act or .attempt, That theſe words are 
actionable, for then the thing is puniſhable by the good 
Behavior or Indictment. And I find it adjudged to lie for 
theſe words, Thowx hiredſt a Rogue to come with thee to my 


£5 


houſe to murther me. Suttons Cale, Trin.33.Eliz BR, And 


it was faid to be adjudged for this,7 how haſt ſent one to kill me. 
And yer it will not lie for this, Thon haſt procured a perjured 
Knave to ſeek my blood. 32, Eliz.Sir Edw. Haſtings Cale. 

It is faid to be adjudged to lie for this, He ſorght my in- 
nocent blood. Six Edw. Hartberies Caſe. B. R.But this is doubt. 
cd ; for it licth not for ſaying, Thos ſeckeſt my life. Hexts 
Caſe, Coo. 4. Nor for this, T how haſt procured oxe toſeek my 
blood. 32.Eliz. B.R. Sir EdWw. Haſtings Caſe. 

It will not lie for theſe words, Thou waſt the canſe of 
the death of I. S. adjudg. B. R. Prowſe Caſe. Nor for this, 
Thou art a blood ſucker, and ſeekeſt my blood, Helltards Caſe. 
C11.37.38.Eliz.B.R. But it lieth for this, He is a manſlayer, 
and hath lain in wait to kill. 28, Eliz.B R. adjudg. 
8Ir is ſaid, it lieth not for this, He is a Felon, for he knoweth 
of a murther, and concealeth it, Norfor this (as is ſaid) I. S. 

| I-2 gave 
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gave W.S. money to ſhift him away aſſoon as he had killed 
R.T. Parrants Caſe. B. R. But I mult beg leave to ſuſpect 
both theſe Caſes; for the words are very ſcandalous, and I 
have ſeen the report of a Caſe where it is ſaid ro be adjudged 
to lie for theſe words, T how art a concealer of Felons, and haſt 
ſrewed ſuch favour to a horſe. ſtealer , that he and the horſe ts 
conveyed away, and 1 can hang thee if I Will. Bonaman, ver. 
Tooker. Paſche.7.}ac.B.R. And I have ſeen a report that ic 
lieth tor theſe words, Thox art a concealer of Felonies. Pen- 
dants Caſe. If I. had conſented to C. I. S. had been diſ- 
patched out of the way ; adjudged to lie for this, as is ſaid. 
Cardinals Cale. 

It is ſaid, it lieth for theſe words, Thow waſt arraigned at 
Warwick eAſſizes for ſtealing a horſe, and didſt make good 
friends , or elje thou hadſt been hanged, M. 8, Car.B.R, And 
for this, He Was in the Goal at Norwich for robbing one on 
the Highway. Sprat and Haines Caſe. | 

And yet in Hob.Rep pl.196. it was agreed not to lie for 
theſe words, T hox waſt in Warwick Goal for ſtealing a horſe : 
Nor will an Action lie for theſe words, Thos baſt been in- 
ditted for Felony, or Thou Waſt jmpeached for Felony ; or 
thou waſt arreſted impriſoned, ( or in Goal ] and arraign - 
ed for ſtealing a horſe; for this may befall an ho- 
neſt innocent man, and theſe' Caſes do differ a little from 
the firſt Caſe. Hob. Rep.pl. 209. 289. Nay, it is ſaid, that ir 
hath been reſolved by two Judges , it will not lie for theſe 
words, T hou haſt been in Goal for coyning,and haſt been burned 
in the hand for it. Trin.ac.B.R, But I cannot receive it with- 
out doubring of it. | 

[It will lie for ſaying, Thos didft burn a barn full of corn. 
Co0.4.14. But it will not lie for ſaying, Tho# didſt burn a 
barn, Nor may one ſay, /nnuendo a barn full of Corn. Idem 
new Bookof Entries f. 25. Adjudge. - 

It. will not lie tor ſaying, T how art a breaker of Houſes : 


| M.9.74c.Slaughters Cale. 


It will lie for ſaying , Thor art infetted of Robbery lately 
done, Dyer.317. 


It 
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It will lie for ſaying, Thou haſt ftoller my two (Cocks [or 
Hens] or, Horſe, or any other goods,Trin. 5.Jac. B.R. Benſers 
Caſe adjudg. So it lieth for this, Thou didſt teal my Horſe 


and Waſt in Goal for it. Hob, Rep.pl.196. So it lieth for fay- 


ing, Thou art a ſieal- goWn, and the fir Gown that thon 
didſt wear thou didſt ſteale, Adjudg. New Book of En- 
ariens f. 33. +; | 

It lieth for ſaying, Thou haſt robbed the Church of S. and 
taken away the lead thereof, Paſch. 3. Fac. B. R. But not for 
ſaying, Thos haſt robbed the Church, without more. 


Ir lieth for ſaying, He ſhord hane been hanged for a Rape, * 


and it coſt hims dear. M, 39.40. Eliz, B.R. Redferns Caſe. 
It hath been thought by ſome, that it lieth for theſe words, 
T bou didſt like of thoſe Who do maintain Sedition againſt the 
King, C00.4-13. Sed Lnere. ; 
It lieth for ſaying, He hath ftollen a horſe,and it will be proved 


by twenty Witneſſes. Adjudg. Hares Caſe. But it will not lie _ 


for thele words, He hath ftollen a Mare; or, I.S. is for- 
ſworn. Adjudg. Paſche 17.9ac.B.R. Barhams Caſe. For this 
is an incertain charge, | 

It will not lic for theſe words, 1t is in my poWer to hang, 
thee. 17.7ac.B.R. Pridhams Caſe. Nor for thele words,T hou 
haſt deſerved hanging. Mich. 4.}ac.B.R. and Paſche 38.Eliz. 
Hollands Caſe, 


This ARtion will lie for theſe words, There 7s not a Parſe | 


cut within tWenty miles, but 1.S. knowes of it, and hath a 


ſhare in it, Balls Caſe. And yet the contrary is ſaid to be. 


Adjudged. 

It lieth for theſe words, I was robbed,and thou waſt privy to 
it,and hadſt part of the money. Adjudg: 38.E1iz. Redfords Caſe. 
And it is ſaid to be reſolved, to li for theſe words, A. hath 


half my Jr and ſhall be hanged for it.8. Jac.B. R. Long and 


Kings Cafe. But this I cannot receive for Law:For it is ſaid to 

be adjudged that it will not lie for theſe words, I. had forty 

pounds worth of Plate, and A. bath it,and will be hanged for it. 

Trin.12.Jac. Kings Caſe. Nor will it lie for theſe words, 1.5. 

was robbed of twenty pounds, A. had it & will be hanged far 
] | 


it 
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by two {udges, Paſche 9. Jac, Foord,verſ, King.Nor will it lie 
for theſe words, I. was robbed, and A. received part of the goods 
ſtolen, and 1. could hang him for it. Newlins Caſe. Paſ.7.Fac. 
And yet all theſe words import a more certain: and foul 
ſlander then the firſt words do, I. heard it ſpoken that T.S.Was 
one of them that was at Putnels Robbery, and that four of them _ 
went to his Houſe the next morning, adjudged to lie. 40. 41, 
Eliz.C.B. Reads Caſe ; yer ſome doubt of this. . 

It is ſaid to be agreed, that an Aion will le for theſe 
words, A. did/ct on'me, and took my purſe from me , (not ſfay- 
ing) in tbe highway. And for this, Thou didft ſet on me in the 
high way, and tookſt my purſe from me. adjudg. Stoners Caſe. 
CA. 10. Fac, B. R. And for this, Thou didft meet me on the 
bigh way and ackedſt my purſe, and I gave thee five ſhillings for 
fear. Bonds Caſe, And yet it is faid to be reſolved not to lie 
for theſe words, Thox tookeſt away my purſe in the high way, 
and I will ſwear it. Ouare.Forl ſee little or no difference be- 
tween this and the laſt Caſe ; the words carry as bad a report 
as the former words do. But it ſeems robe agreed that no 
ARion will lie for theſe words , Thow didft take away my 
money ; nor for theſe words, Thou aidſt beat me, and take 
aWay my money ; nor for this, Thou didſt take aWay my money 
with a ſtrong had; or , Thou didft take away my purſe, and 
20.5, init, Hob. Rep.pl 268, Adjudg. Mich.36.37. Eliz.Co. 
B. Lynes Caſe. Ir will lie for ſaying, He hath robbed 1,S. 
notwithſtanding 7. S. were never robbed, per Car. A. 9. 
"Hy = 

It 1s ſaid to be adjudged not to lie for theſe words, 7 have 
ane Action againſt I. S. who hath ſtollen by the high way ſide, 
Denizens Calc. 36.37. Eliz. B.R. This ſeems to me ſome- 
what a hard Caſe, and yet Hob. Rep. pl. 382. hath a Caſe 
ſomewhat like, 7 have matter enough againſt him, for I. S. 
hath found forgery againſt him, and can prove it.' The reaſon 
ſeems to be taken from the manner, not the matter of the 
ſpeech. | | p 

It is ſaid alſo, it will not lie for ſaying, Tho# art a Cut - 
pwrſe, Trin,17. Jac, B. R, for he may be a Glover: So that 
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e will not lie for theſe words; Thom art a eanming (Wtptirſe 
Kn ave and this is ſaid to be adjudged. Trevilians Caſe, B.R, 
Theſe Cafes ſeem hard to me; for the common arid neceſſary 
intendment of the words is inthe worſt fenſe. And to call a 
man (»tparſe (me thinks} is aRionable. And iris ſaid to 
lie for «his, 7 how didft pick five ſvillings out of my- Pocket, 
adjudg. Drumers Cafe. $0 it will notlie for ſaying, Thor 
art a Coyner of money ; Or , haſt coyned money. Trina. 17.7ae. 
B.R. for it may be his Trade, Nor for thete words, Thor 
ger'ſt money every day by royning Gold, 2. 19.741. B.R, Bui- 
nels Cafe. : 

It will not lie for ſaying, Thow art aprigging pilfering fel- 
low , and a pilfered away my goods from my wife and chil. 
dren. adjudg. Carters Cafe, 2. 37-38, Eliz.B,R. Not for 
this, Thor art 4 fob fellow, and haſt fplched away ten potthds 
from me. adjudg. Hob. Rep.p1.323.; Nor will it lie for ſaying, 
T hou art a heater of Felons, or, T hon haſt ſtrained my Mate ; 
without a ſpecial Averment, chat it hath ſuch a meaning in Avermenr. 
the place, that it doth import x fcartdal. - + 

It will ke for thefe words, rhotver i 4 falſe Thief in 
Glonceſter ſhire, 1.S. & falſer then he, But in this Caſe, thete 
muſt be an Averment that there is a' falfe Thief there, Avccmear, 
Haz/leWoods Caſe. M.2.7ac.B.R, Bur it lieth not for theſe 
words, I can find in the Pariſh 'a falſer Knave then B, who 
Was indifted for Felony ; and this knave is: [.S, in Hazle- 
wood Caſe. 

It will not lie for ſaying, Thoutart a Seditions Knave, or 
a Thieviſh Kucve, or aTrajterous Knave. Coo.4.19. And 
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le, yet it hath been ſaid, ir was agreed to lic forcalling one 
yl Trayterous Knave, Hill. 32.9. Wardand Thorns Caſe. But 
aſe it will not lie for ſaying, Thor art a rebellious Rnave,for this 
'S, © maybe upona Writ of Rebellion inthe Chancery. | 
ſon This Acton will not lie for ſaying , Thow maintaineſt a 
the ' rebellious Knave, or [ rebellions perſons. ] Nor for this, 

T hog art a maintainer of Theives abroad and at home, and doſt 
"vt maintain I, S. inſach 4 Caſte. And yer it is ſaid, it doth lic 


chat #Z tor theſe words, Thox art a maintainer of Thieves #1 thy 
iT wo D ; Hoſe, 


gone ym 


Houſe. And clearly to fay , Thow maintaineſt Thieves in thy 
houſe to rob thy Neighbours. And yet it will not lie for ſaying, 
Thou keepeſt none but Thitves, Lor Cutpurſes] in.thy houſe, 
ard haſt their goods, M.17.Fac.B.R, Nor will: it lie for this, 
Thou art a favourer of Thieves. Dyer 75. Nor for this, Thou 
keepeſt men which rob on the high way [or which, rob me] for 
all chis may be unawares. Nor as it ſeems for this,7 hox keepeft 
men with intent to rob me. But it will lie for theſe words, 
T hou harboreſt, and maintaineſt Traytors, conveyeſt them out 
of the Realm , and mainutaineſt them With money there. Paſche 
29. Eliz. So it ſeems it will lie for this,7 hox haſt been a ſetter 
of Thieves to rob me, Or haſt hired one torob me ; if I be rob- 

bed,this is Ationable, Hil. 13. Fac. B.R. So to ſay, Thou 
haſt received Thieves, knowing them to be ſo. Mathews Caſe. 
But to ſay, Thos art a receiver of Theives, contra. 

This Aion will lie tor thele words, Thou haſt houlffred 
[or received] goods that were ftollen, knowing them to be ſtolen; 
but unleſs it be added,ex ſcientiait ſeems they are not ARio- 
nable, 21. 17. Car. B. R. Haws Caſe. Adjudg. Bur if the 
manner of receit ſpoken of, were ſuch as is not Felony , the 
Defendant mult ſhew how it was for the clearing of him- 
ſelf. March. fol. 16. And yet if one fay, I. S. hath ftollen a 
horſe, and ht ſon ts conſenting to it ; it ſeems the: ſon' cannor 
have this Action for theſe words, Tri. 14. Fac. Lewhners 
Caſe, | 

It hath been faid, It will not lie for ſaying, Thou haſt 
ſtollen away my corn ; becauſe it doth not appear whether the 
Corn were ſevered, Trim. 37. Eliz, And yet divers Judge- 
ments are recorded to be to the contrary,as this H:il1.14.B.R. 
for ſaying, Thou didſt ſteal my corn and carry it into the 
market. Glovers Cale, Paſche 7 ac. B.R. and Paſche 49. 
Eliz.Co B. Thou art a falſe Knave and didſft ſteale my 
corn. Harris Caſe. Thos art a corn ſtealer. 39. Eliz.(oo.B, 
For ſaying, Thou art a Thief and haft ſtollen my Corn, Adjudg. 
Kelham and Mandes Caſe.B.R. 2:7ac. Allo it is ſaid to be 
adjudged co lie for this, He hath follen my wood. 5 .{ac. B.R. 
Litchfields Caſe, Trin.l8. Car.B.R, And for this, He hath 


feloniouſly 
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feloniouſly takes my wood, .Paſche' 38. Eliz.Coo.B. For this 
muſt be underſtood of Wood cut. But if he ſay, He hath 
ſtollen my Tree, or my Trees, contra; arbor dum creſcic,lig- 
num dum creſcere nefcit. 7rin.4.}ac. B.R. Rot, 1366. AC- 
cord, Bur it-ſeems all theſe Judgememts are not approved 
by the Court of Common Pleas : For there it hath been ofc 
agreed that 'this Aﬀtion will not lie for ſaying, Thou art a 
T hief, for [ or,and ] thou haſt ftollen my Trees, or eApples 
out of my ground; or Corn out of my Field; or an Acre of 
my Corn ; or tWenty load of my Furzes, Hob. Rep. pl. 106. 
#1.97-98.47 3-406. Nor for this, Thox haſt robbed my Hop- 
ground, or ſtolen my Apples. out of my Orchard, [_ or ) and 
it will be proved by ſtealing of my Apples in my Orchard, Co0.4, 
19. So it will not he for theſe words, Thou art a Thief, for 
thou tookeſt aWay my Cattle upon an Execution,and 1 Will hang 
thee. Mich. 7. Jac. Wilks Caſe. And yet ſomedo put a 
difference between | and? and [for,7] and fay, that for this 
T hou art a Thief, and haſt ſtollen my Trees or Apples, &c- it 
ſhall lie, But all agree, that it lieth.not for theſe words, Thou 
art a T bief, for thou haſt ſtollen 8&c.lt was ſaid, to be ajudged 
that it will not lie for this, Thou haſt robbed me, and taken 
away my evidence. | Y 
It is ſaid co be adjudged. to lie for theſe words,” A. i a 
arrant Tbief, and he hath. ſtollen 'my Apple Trees, M. 7.Fac. 
B.R, Eyres Caſe, ' But it was moved in arreſt of this Judge. 
ment, and in Mynors Caſe, AM. 4. Fac. B.R. this difference 
was agreed there, and it was ſaid, it had been often adjudg- 
ed there accordingly : And ir ſeems that Court is of this 
Qpinion ſtil}. But the Judges of the Conrt: of Common Pleas 
are utterly againſt ir, and. will by no 'means-admit of this 
difference © And, therefore they judge the Aion to lie a- 
like in both Caſes, Hob.Rep.pl.406.98.17.20. But all agree 
it will lie without queſtion for ſaying,, Thow haſt ſtollen my 
Apples out of my Loft; or,Thou haſt ſtolen the Corn out of my 
Barn ; or, Thou haſt ſtolltn my. Wood, [ ox, Furzes) out of my 
barton, Hob. pl.'258, Hil. 37. Eliz.B.R, .Caſt[emains, Cale. - 
eF K & - 
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It kerh not for this, 7hox art 4 Thief, for thou haſt cut 
of the ear-mark, of my ſheep, and ſet on thine own. 29.Eliz. 
B. R 


It lieth for ſaying, Beare witneſs, I arreſt you for Felony, 
per curiam, A. 17-74. B.R. Serles Caſe. So ihe ſaying, /f / 
cold find I. S. 1 doubt not but within two days to arreſt H. of 
ſuſpition of Felony. Adjudg. Herls Caſe. Coo.4.15. And it 
is ſaid, ic hath been ruled to lie for theſe words, 7 charge you 
With Felony, and I charge the (onſtable to taks you. M.5.Fac. 
B.R. Alſo it hath been ſaid ro be adjudged co lie for theſe 
words, Bring me to the Conſtables houſe, for I am robbed, and 
Twill bring him to the houſe of 1,5, to arreſt him, for he ſetteth 
them ta rob me from time to time, Adiude. B. B.Andyetino- 
ther places we find it affirmed and ruled", that ic will not lie 

. for ſaying,] charge you for Felony, for taking money out of the 
Pocket of 1. & Nor for theſe words, / —_ you for Felony ;; 
or, I charge you with Felony. Hob. Rep.pl. 381. 394. 286.38. 
And eMewhere. | 

And to reconcile theſe, I take the difference to be this, 
If 1 do arreſt a man fora ſuſpicion, and inthe arreſt, uſe 
theſe words when there is cauſe , this is in the due way of 
Juſtice and not Actionable. Bur if T uſe theſe words without 
any juſt cauſe, or where I do not proceed. in acourſe of Ju- 
lice, but before or after. the arreſt, or otherwiſe ſpeak 
any of the ſaid words, they are Aﬀtionable , Hob. Rep. pl. 


238, 


T is ſaid, that this Action will lie for any Officer, againſt 
ScQ.6. him that ſhall fay He hath no 1kill in his office. But for a 
Which con- qual Tradeſman, it will not lie for theſe words, He hath 
Do Office 20 Shill in bis Trade. Sed Dnere of this laſt, Hil. 16. Jac. 
erplaceof BR. It will lie for ſaying to any Officer; Tor are an Extor- 
muſt, toner; Or , you have extorted xx.8s. above Jour axe Fees, 
Coo0.10.61. | 
Judge, Ju- Ic willlie for ſaying to a Judge or Juſtice of Peace, Nox are 
" 4 corruptenan, [Or Judge } or Fuſtice of Peace; Or,Yowaral cor- 
| : ruptly, 
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raptly,or you take Bribes,or you do not miniſter true fuftice,or 
you area falſe Judge,or a falſe Juſtice of Peace,Co.4. 16.Bro, 
I12, Pat it will not lie for theſe words, If any mas vill give 
him bribes, Sheep or Capons,he will take them, &djudg. Paſche 
35.Eliz.B.R. Sir Chr. Hellyards Caſe. | 


It will lie for ſaying to a Judge or Juſtice of Peace, Nox - 


are au Ambodexter, or you take money on both ſider, M.2.7ac, 
B.R. Dawtreys Caſe, Or,Yow cover [or hide) Felonies, Dyer 
72, and Stuckleys Caſe, P.7.7ac.B.R. Or,You are a common 
Barreter, Or you are a common Champertor, Or you are acom- 
mon maintainer of Suits. Hob, pl. 188. 145, So for ſaying, 
You took money of a Felon brought before you, to let him eſcape. 
Paſch.37.Eliz.B.R. Rot. 147. Adjudg. Cottens Caſe. And 


Trin.36.Eliz Staffords Cale, B. R. | 
Ic lieth for ſaying, 7 Was like ro be killed at bs honſe, he in- 


ticed me into his Stable to ſee his horſes, and there he inſtigated © 


I. S. to beat me, M.2. Jac.B.R. 
It doth lie for ſaying of a Juſtice of Peace, He hath done me 
wrong in returning the Recogniſance ſor 1. S. in xx. |, whereas 


it was taken but for x.\. Patche.q. Jac. B.R. - 
Some think it will lie for theſe words, He can hear but With 


one ear. Chomleys Caſe. And for theſe words, He doth 
maintain the worſt people againſt Gods Law. '35. Eliz, Butlers 
Caſe. Adjudged. | | 
It will not lie for ſaying to a Juſtice of Peace , or Judge 
ſpeaking of the Tenants of his Manors, and his taking of 
' Fines, When your T enant took his Land , you cozened hin of 
hu fine, and dealt corruptly, and I Will make you appear where 
you dare not ſhew your face for your baſe dealing. \11n, 4.Jac. 
And if the diſcourſe be abour health, and one ſay, He # 
. Corrupt man 3 M1.7. fac. Co.B. So if the talk be about his 
Eſtate, and one ſays, He iz 4 Bankrupt. Oc, if the diſcourſe 
be about his Uſury, or his fraud in an Executorſhip, and 
thereupon one ſaith, He i a corrupt man, or a falſe man, or 
. the like ; and therefore in ſuch like Caſes, if the Plantiff ſer 


forth part of the words only, it will concern the Defendant, 
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to ſet forth the whole matter in avoydance of the Suit, oo. 
4.14. And yet if the words be ſpoken indefinitely, withour 
any ſuch reference, as in the Caſes before, they will be AQi- 
onable. Sermo relatus ad perſonam intelligt debet de conditio> 
ne per/one. Hob. Rep pl.351. | 
It will not lie for ſaying to a Juſtice of Peace, Tow are 
an Vſ/urer,or you have not dealt honeſtly about a Will.Coo.4.16. 
| New.B. of Entries. f.22. Norfor ſaying, He hath gotten all 
| hehathby ſwearing and forſwearing. Adjudg. N.B. of En- 
tries, f. 21. 

Preacher. ith AQion will lie for ſpeaking theſe words to a Preacher, 
You have made a ſeditions Sermon, and moved the people to 
ſedition. Co0.4.19. and Philips Cale. Paſche 24 Eliz.B.R. 

- Butit will not lie for ſaying to him, Thor art an Advlterer ; 
or, Thou haſt had two children by 1.S. and I will cauſe 
thee to be deprived for it. Adjudg. Parrets Caſe. 1. 38. 
39. Eliz, | | 

Sheriff. It will lie for ſaying to a Sheriff, or any ſuch like Officer, 

T hou art an Extortioner, or, Thou haſt by colour of thy Office 
extorted xx.s. above thy due Fees. (00.10.61. and Stanleys 

Caſe. Paſche 14. Fac. Co. B. and ones Caſe. 38.39 Eliz. 

' Lawyer. It lieth tor ſaying to a Serjeant, or Barreſter, Tow are a d:/- 
honeſt man in your profeſſion, or you have undone many men, 
Adjudg. Trin.37.Eliz, Or, Tou did diſcloſe my Counſel to my 
eAdverſary, Or you are a cozening Knave, aud ſhewed a Coun« 
terfeit [ or forged ] Deed, knowing it to be ſo. CM..39 40.Eliz. 
AH.20.Fac. Curia. But it will not lie for ſaying, Ton ſhewed 
a counterfeit | or forged] Deed, without more. Ir will lie 
for ſaying, He giveth bad Counſel, or he 1 no Lawyer,or he 1s 
an Ignorant man in the Law, or he hath no (kill in the Law, 
CH.8.Car. B.R. in Cawareys Cafe. Alſo it lieth for this, 
He the ſimpleſt Lawyer towards the Law. Adjudg. 39. 40. 
Eliz.B.R. Or, He hath no more LaW then an Ape : But to 
fay, He hath as much Law as an Ape, is not Aftionable. And 
yet ir will not lie for theſe words, He z no Scholer, or, Thox 
waſt never any Scholer (or to ſpeak to a Scholer) He hath ns 

learning, 
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learning, or he 1s an ignorant man, in general, without refer. 
ence to his office. or will it lie for ſaying, Thox art a 
drunken fellow , or thou art an Aſſe, in (\aWdreys Caſe. It 
will lie for ſaying to him theſe words, Thow a Barreſter ! a 
Barreſter ! thou Waſt put from the Bar, Adiudg. Paſch.8.'Jac, 
Co. B. Beſtlies Caſe. So it will lie for theſe words, Thow a 
 Comnſellor! thou art a concealer of the Law. Adiudg. Trin,2.7ac, 
 B. R. Coxes Caſe. It will lie for ſaying to a Barreſter, Tox 
are a bribing knave, or you are 4 corrupt man, or you are acom- 
mon Barrater , or you are acommon Champertor, or you are a 
common maintainer of ſuits, Hob. Rep. pl. 188. 145. pl. 17. 
Coo. 4. 16, It lieth for ſaying, He bath the falling ſickneſs, 
. by T anfield Juſtice, Hil. 4. Zac. B. R. Soit will lie for theſe 
words, He Was of my Counſel, and revealed the ſecrets of my 
cauſe. Snags Caſe.Trim 13. 2. B, R. New book of Entries 
fol. 22. And yet it ſeems it will not lie for this, Go to him, he 
will deceive you. Adiudg. 

It will not lie for theſe words, Thos haſt nothing but what 
thou haſt gotteu by ſwearing and forſwearing. New Book of 
Entries, F. 22, 


Ic will lie for ſaying of an Attorney He '# an extortioner. Attorney, | 


| Hil. 40. Eliz, Co. B. Stanleys Caſe, or he is a bribing knave, 
Coo 4. 16. Hob, Rep. pl. 17. Adjudg. or he is a corrupt man, 
and doth deal corruptly (00, 4.15. or his credit ts fallen, he deal - 
eth on both ſides, M. 42.43. Eliz. Co. B. Kings Caſe, or he 
5 an ambodexter, or he taketh money on both ſides [or on both 
hands) in Suits. CAL 2. Fac. Danutreys Caſe. B, R, But it will 
not lie for ſaying of him, He i a common maintainer of Suits. 

Hob. Rep. pl. 45. It lieth for ſaying of him, He # a falſe 
prattiſer,per 3. Juſtices, Paſch 17, Fac. Moores Caſe, or he is. 
acoutzening knave, or he 1 a knave. Adjudg.Tardlies Caſe. 
18. Eliz. B. R. And yet, Forging kxave, hath been doubted, 

Paſche 17. fac. B. R. Moores Caſe. I know not upon what 
reaſon, And it is ſaid it will not lie for theſe words, Thox: 
art a falſe couzening knave, and haſt couzened my tio kinſmen 
of their Land, and deſerveſt the Pillory. 26. Eliz. B. R. nor. 
for ſaying, He conzened 1, S, ont of his Land,Adjudg. Ir lieth 
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Receivzr. 


Auditor, 


for ſaying, Tow are 4 diſhoneſt man in your profeſſion. It lieth 
for ſaying, Thou art a common Barreſtor, Hob. Rep. pl. 188, 
or thou art a common (hampertor, Hob. Rep. pl. 183.145-351, 
or thos art a Champertor, Boxes Caſe. 7. 14. Tac. Co. B. or 
thou art the (impleſt [or fooliſheſt) Attorney towards the Law. 
M4. 39. 40. Eliz.Co. B. Martins Caſe Adjudg. or thou haſt 
»0 (kl in thy office. But it will not lie for ſaying, Thou haſt 
v0 5kil in husbaxary, or the like,this is not ationable. It will 
lie for theſe words, T how didft diſcloſe thy Clients counſail to 
bis eAdverſary. Trin. 17.Car. ('o.B. Sanderſons Caſe; or thoy 
art a ſuboruing knave, or thou art an extorting knave, 
and didſt ſuborn ono to be Tag es before the Lord (hief 
Juſtice. 20, Jac. If a Suite be between R. and B. and B. ſay 
to R. I. S. your Attorney & a bribing knave, and hath twenty 
pownd of you to couzen me, this is actionable, Adiudg. 1.1, Fac. 
Ce. B.Tardlies Caſe. Bur it will not lie for ſaying to an At- 
torney, Thom art a uſurer, or thou haſt played the knave With 
me about aWill, Coo. 4.16. Anditis aid it will not lie for 
this, 21 father was not pecked over the bar as thy father was. 
Trin. 41. 9. Co. B. Andyetit is ſaid, it will lie for ſaying, 
T hou Waſt pecked over the Bar, quere what difference. Nor 
will ic lic for.this, He Was or Will be pecked over the bar.Trin. 
41. Ehiz. Knightlyes Caſe.('s. B, Hob. Rep. pl. 145. Nor for 
this, / think thoy art an eAttorneys ( larke, and if thou be, 1 
faall have thee pecked over the Bar the next term. Hob. Rep. pl, 
159. Paſch. 7. Fac. Co. B. Trotmans Caſe; for theſe words 
are of an uncertain ſenſe. Tr is ſaid it will not lie for faying 
of him, He gets his living by falſe Writs, Adiudg, B. R. nor 
if one ſpeak of going to him,if another ſay, Go not ro him, for 
he will couzen | or deceive] you. Paſch. 18. Jac. Ratcliffs 
Caſz, | 

Ic lieth for ſaying of the Receiver of the Conre of Wards, 
Ar. Receiver hath couzened the King, and dealt falſly with 
him. T rm. 17. Jac. Sir Miles FleetWoods Caſe. Hob. Rep. pl. 
351. Soto call an Anditor of the Court of Wards Franudi- 
ter, is ationable in Sir Zſiles Fleetwoods Caſe. 


Conſtable, It lieth for ſaying to a Conſtable, Thow hideſt, or covereſt 


Felonies, 


WH 
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Felomies, or favoreſt Felons. Stucklies Cale Paſche 7. lac. B.R. 
and Bondmans Cale. | 
If lieth for ſaying of a Phyſitian, He hath no learning or 
skill in Phyſick. 74. 8. Care B. Rin (awdreys Caſe, And 
yet to fay, He # an Aſſe, or hath noltarning, or is no Scholler 
in general,it ſeems is not aRtionable. But it will lie to ſay of 
a Doctor of Phylick, He © « Afountebanck, an Emperich, and 
a baſe fellow. Adjudg. Paſch. 12. Car. B. R. | | 
It lieth nor for ſaying to a Maior, Thou haſt conzened all pang, 
thy brethen, 8 (ar. B. R. Maior of Tivertons Caſe, for the | 
words are too generall and incertain to uphold an 
Aion. | 

It lieth for ſaying to a common Jury man, how art 4c9m- Jury man, 
mon 7ury man, and haft ſeen the overthrow of a hundred men 
by thy falſe and ſubtil means. Adjudg. P.7. Tac. Co, B, Peters 
CHE. 

It is thought it will lie for ſaying of Overſeers of the poor, Oyerſeers of 
that They have conzened the poor of their money. g. Iac. B, R, the poor, 
yet this ſome doubt. But it ſeemes cleerly it will lic for ſay- 
ing They have couxened the poor of their bread. | 

le licth for ſaying of a Commiſſioner, That he hath a Com «+ 
miſſion to hear and end a difference between A.and B. Thou art 
a corrupt man, and haſt taken bribes of A. to defraud equity and 

juſtice. Adjudg. Paſch.3. ac. B. R. Sir George Mores Caſe, 

So to ſay of him, That he put out Depoſitions taken, and put it 

ſome not taken, Adjudg. Hil. 17. Jac. B. R. Sir Nich. Parkers 

Caſe. So for ſaying, He hath returned depoſitions that were 

not taken. 40. 41: Eliz. B.R, Fiſhes Caſe; and whether he 

- ————— by the Court or Parties, it is all one in the 
ale. | 

It lieth not for ſaying of anArbitrator, He hath taken bribes, —_— 

6: a ! ; igher of 

or he ts corrupt, But it will lie for ſaying to one appointed Cog. 

to be a common weigher in a Market or Fair, that did weigh 

Corn between us, He hath taken bribes to make falſe 

weights, | 


Ic licth for ſaying of a Steward in a Leete, He hath added "9. 


Phyſitian, 


Commſſon- 
er. 


| #6 preſentment, Which the Jury never made, M. 4. Jac. B. R. 


(arrs 


| 
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Carres Caſe, eſpecially if . he. keep many- Courts. 
Baylif. It will not lie for a Balyliff that had the ſelling of his 
| maſters Corn fot three'yeers,for ſaying;T how art a conzening 
knave, . and haſt conzenedthymaſter in ſelling by. falſe meaſure. 
Heb. pl. 93. but if he did continue in his office, and theſe 
words did make his maſter put him away,contra. | 
Scrivener. Ic will not lie for ſaying of a-Scrivener, that He made fal/e 
" Ie nb for fapiagrof a Matiemarica) dealareror Surveyor 
It heth for ſaying of a Mathematical Mealurer or Surveyor 
_— 4 that is: heh nd doth it by Art, orany ſuch er, He 
; hath no kill in his trade, or he ts a cheater or couzener in his 
trade. But to ſay ſo of one that doth meaſure by the poll on- 

ly, contre. Hil. 16. Iace B. R. Loudons Calc. | 

Our of all this it appeareth, that. where ever: this ation is 
maintainable for any defamation in a-mans office, the words 
muſt be ſpoken either generally, without any reference, and 
ſo may. be referred/to his office, or with reference to his 
office ;- for if they be ſpoken of any. other ſubjeR then his 
office, they will not 'be aRionable. eLoree. 16 Fac. B, R.in 
Loxudons Caſe. And the party that ſues for the ſlander, muſt 
P ſhew in his Declaration ,. that he was ſuch an officer at the 
' time of the words ſpoken, otherwiſe the ation is net main- 
tainable. But he need not ſhew that the hearers'did know 
him to be ſuch an officer. . Hob. Rep. p/. 104. 93.35. yet if 
the words be ambiguous, but there is: a pregnant violence in 
them to lead the hearcrs and Court to take them in the worlt 
ſenſe, they muſt be taken ſo, Asin the Caſe of Sir Miles 

Fleetwood, Hob. Rep. pl. 35. Rt? 


SeQ.. 6, Tlicth upon this ground alſo againſt them that ſlander a 
Which _ Lawyereran Attorney with :gzorance- of wnfairhſulneſs, 
| in his erade inthe Caſes before fer down, = | 
or calling It will lie for ſaying toa Viftualleror Innholder, He hath 
whereby he rhe pox or any other infections -diſeaſe-in his houſe -: if he looſe 
oo his li- his giicſts thereby,non aliter, Coo, 4.17, Trin.g. lac. Ladlam 

Ty. Cale. So tof ſaying, He keeps. a Howſe of ' common BaWvty. 
Curia Hil. 4. fac. B. R. Thornes Caſe, 21.39, & 40. 'Eliz 
| An 


855» . Or 
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And for this it ſeems it will lie without that conſequence,and 
without Averment thereof, So this ation will lie for laying 


of any Tradeſman that gets his living by buying and ſelling,or 
did ſo of late, and hath givenic overa little while;as a Mers-. 


chant, Shoemaker, Mercer, or the like Tradeſman that uſeth 
buying and ſelling, . He a Bankrupt, and 1 will drive him 
out-of the Country for a Bankrupt. g. fac. B.R. Dayes Cale 


Adjudg. or be will be a Bankrupt very ſhortly. Coo, 4.19. 


Dyer 72. Longs Caſe M. 7. Fac. (v. B. Seleys Caſe Paſch.13. 
Zac. B. R, or he 18a Bankrupt and fled beyond the Sea for mo- 
ney. Trin. 9. 7a. B. R. Trulocks Caſe, or 1 Will prove that he 
hath been a Bankrupt, and hath agreed with hu creditors for 
five ſhillings a pound. Edmunds Cale. Hill. 3. Jac. B. R. Rot. 

J zi broken. Hill.17.7ac. B. R. fohnſons Caſe. But 
it will not lie for ſaying, 1 will ſue out'a Commiſſion of Bank: 


rupts againſt 1.S,Nor wil it lie for calling a Gentleman or one - 


that is no Tradeſman Bankrupt. Finchesley 186.Nor for ſaying 
to a Tradeſman,T how art 4 Land Rogue, and a Rogue by the 
Statute. M19. Fac. B. R. Harriſons Cale,unleſs he canaver 
any ſpecial loſs by ic. Nor will it lie for theſe words of a 
Merchant, Doth he owe you money ? get it quickly and take heed 
how you truſt him. Trin. 36. Eliz. Vaſpicks Caſe. Nor for 
this, He i afalſe knave, and keepeth a falſe debt book, for he 
chargeth me unjuſtly with what | never received. Adjudg. Hill. 
37. Eliz. B. R. Brooks Caſe, Nor for ſaying, He is a conzen- 
ing knave.Paſch 15.Car.B.R. Andyetin theſe two laſt Caſes, 
if che ſpeeches be with reference to his Trade, Quere, Ic will 
not lie to ſay of a Tradeſman, Hes not worth a groat, no nor 
albeic he aver that in the Countrey 'it means thac he is a Ban- 
krupt. Paſch. 15. Car. B. R. Axes Caſe, for his Credit may 
be good, and he not wortha groat. - * 
It wilt lie for ſaying to a Goldſmich, Thow art a couzening 
knave,for thou haſt ſold mea Saphir for a Diamond. H. 3 2. Eliz. 
B. R. But if one ſay to a Taylor,Thow art 4 conzening knave, 
becauſe thou haſt ſold me achain for geld,wheve it is half Copper, 
and thou art acouzening hnave wpon record, and haft bon int» 
priſoned for conzening; No Aftion will liefor-thele words.3 2. 
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Afton of the Caſe. 


It doth not lie to ſay of a Carrier, He is 4 common Barreter, 


Hob. Rep. pl. 183. 188, 


It lieth for faying of a Jorneyman-Shoemaker, Do wor - 
meddle with him, for he will undo you, or: he will put you out of 
doors, with an Averment that this word doth intend in the . 
Country undo. Paſch. 15. (ar. B. R. Ir lieth for ſaying of 2 
ſervant, He deth defraud, conzen or cheat his maſter, or will 
»ndoe him, it by this he have any ſpecial damage ; otherwiſe 
not. 

Ic lieth for ſaying of a Brewer, He ſels naughty Beer. 17. 
15. Car. B. R. or my Mare doth piſs as good Beer as he doth 
Brew, if he can aver a loſs by the words. Dykes Caſe. 

Ic lieth for ſaying to a Braſter, Thow.didft conzen I. S. ina 
Braſs pot. Adjpdg. Paſch. 7.7ac.B.R. So by the ſamereaſonto 
ſay toany Tradeſman, He did cheat a manin trading. Soto 
fay of a Farmer, Badger, or of any man that fels by weight 
and meaſure, He /els by falſe —_— and meaſures, or he did 
keep falſe meaſures, by Which he did conzen the ('ountry, But 
it lieth not for ſaying, He had [or he kept] falſe weights or 
meaſurers in his houſe. Hob. pl. 93. Paſche Co. B,17.(ar. 
Paynes Caſe. But to ſay this of a Bayliff that ſold his 
maſters Corn for a while and hath given over, it ſeemes it 
will not lie. . . | 

To ſay of x woman Innkeeper, Shee is a pocky wnWholſome 
womun, doth wear a tharfe to hide her blanches in her neck, it ts 
# pocky houſpold, may happily bear an aQtion. 47. 9. Fac. Lyd- 
mans Cale. G 

Our of all which it is to be obſerved, that where ever this 
ation _lieth for a ſlander to a man in his Trade, the words 
muſt be ſpoken: either genefally and fo may be referred to 
it, or mult be relative words, as Bankywpt or the like, or 
with-exprebs reference .to it; for if.they be ſpoken of any 
ether thing they will not bearan ation ; And the party that 
faes, muſt ſer forth in his declaration, that he. was ſuch a 
Tradeſman in particular, and it is not enough to fay, he got 
his living by buying and ſelling, bnt he mult fay, he is a Mer- 
chant, Mercex, ox the like, and that he was fo a lictle before 

or. 
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or at the:time of che words fpdkeny ee 'no ation will lic, 
Hil 7.:Car:. B. R. Collins Cafe: Adjudp, f.17. Ca#.Co'B.Bur 
-if the count * be that he have been of thar Trade for rwenry 
yeers laſt paſt, and lay 'the'words tobe ſpoken within thar | 
time, iris good. But if he ſay chat he hath been of thar trade 
for divers yeers laſt paſt, contra, (Hl; 17 Fac. B. R. Fohnſons 
Caſe Hob. Rep. pl: IO6, 93. y IE Ib p ct. *1\ 
In all theſe Caſes there muſt 'be /ai ſpecial Averment of Averment, 
ſome loſs by the words ſpoken. Paſche 15. Car. B. R. Axes 
Caſe. Bur others upon betrer reaſon and authority hold the 
contrary. Bur all agree it tobe beſt to-alleadg-ſome ſpecial 


damage if the Caſe will bear ir, March F.,96. ', 


IF liech for ſaying ofa lawful heir to land before or after his ,, SQ. 7. 
- JL fathers death, He & 4 Baſtard. And this will lie though the ns” rend 
words were ſpoken before or after he hath the land in poſſeſt. j;cohere. 
fion, and though he be not about ro ſell the Land,and though tance, = 
he have no loſs by the'ſpeaking of the words, Co.4.17. M29. 
Zac. B. R. Elborrows Caſe ; for by chis the Title of his Land 
may be called in queſtion. Bur if the party ſpeaking claim as 
next heir to the Land, he may juſtifie ir, andic will not bear 
an ation. 7rin.25.Ebz.B. R. Bamifters Cale. Coo. idems.” And 
if the plaintiff omit this, the defendant may ſec ir forth'by 


how 2s it ſeems, becauſe villenage is gone. 


- way of bar. To ſay a man-ishis viſlaine, wil} not bear ation 


T heth for this, He hath the French pox, or #« infefted with Sc&. 8. 
the French pox , or ts laid With ihe porks , -ov the porks doth Whichcharge 
haunt him twice ayeer.Coo 4.17 atidiLudlams Caſe. M.2.7ac. C— 
per Fenner and Williams F«ſtices. So, Thow haſt canght the difcaſe. 
French pox, and carryed it tothy-wife, Hob. Rep. pl. 290. So 
for ſaying, Thos art a pockie whore, and the pocks hath eaten 
out the. butrom' of thy belly, that thy guts are ready to full ont, 
CMich.7.7ac.Co.B. Miles Caſe. Trin. 15.Pac: B, R MilWaids 
Caſe.Soir ſeems it wiklie for ror, whe buſt the great pock#. 
20. 746. B. R. of the plague. So it heth for laying, 7 how art 


. 4 leprous knave, not fit for company, 'or thik art a- leper. 
L 3 


a T rin. 
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Trin. 4. ac.'B, R-Rot.1o5 1.But it will nor lie for faying,0»e 
bath the falling ſickneſs, Hil.q: Ja0.B.R, or the Pox.Coo.4.17. 
Nor for this, Hang him, be s full of the Pox, Coo.4.17, It 
will not lic for ſaying, Thos, art a pocky Whore. 44.45 .Eliz. 
Adjudg. (wrie. IM. 7.7ac.Co. B, Nor will it lie for this,7har 
packie drab doth wear .a Shgrf. about ber. neck, ts hide her 
blanches, I Will not eat with her for ten pounds; by three Judges, 

* Trin.9 fav. Ludmans:Caſe;' Nor tor this, '7how haſt lien in 
" Fulers Tub.Chapels Caſe... Nor will it lic for theſe words 
with this Averment,T hat none do lie there but ſuch as have the 
French Pox.: Adjudg. 4,44. & 45. Eliz. Boddin and ones 

. Caſe. Npr for this, Thow art a pockie drab, doſt Wear a Sharf 
about thy neck to hide thy blanches;you are a pockie houſhold,and 
I will not eat with you for twenty Nobler. And yet if they were 
ſpeaking of the French Pax, and the Party ſpeak theſe words, 
it is dangerous, 41.9.7ac, , 
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Set, 9 JF 1 haye Land, and.haveinced, and am about 'to felt ir, 
Which flan- 'Y and another fay Jr is hs Land, and 1.have m right tit, 
——+warprs or I have neT itle toit, or T have no good Eſtate of it, or that I 
Land. can make no goed Eſtate of it ; and hereby my Chapman doth 

deſiſt and. fall off, I may. have this Action.: And albeit he or 
ſome other have a colourablecliate,yet tfhe have not a good 
Title in Law to it, this will bear an Action. Coe, 4. 18. New 
Book of Entries. 28. Asif two have Leaſes of the ſame Land, 
and he hath the latter which is not good ; and he ſay The 
Land t h1s,and the others eſtate 14 riot good; this is ARionable. 

.” AMeldmayes Cale.  Adjudg 6.Z/iz.(o,B.Coo:t.t57. 
. If] be about ſell. my Land, and another faith 7 know 
ove that hath a Leafe of the Land and he will not part from it at 
any rate; this is Aﬀtionable. Adjudg. 2. 37. 38. Eliz.B.R. 
Pennymans Cale. MM. 20. Zac.B.R. Elborrows Caſe, The 
Plainciff ſet forth he 'had mych Land by Inheritance, and the 
Defendant intending co impeach his Title, ſaid, His wife ſhall 
wot {et above mine, for her hnsband is a Baſtard, Innuendo the 
Fdaintiff. It was adjudged to lie without any Averment. So it 
will lic for ſaying, yorr Father 5s a Baſtard, 6, Eliz.Co.B. So, 


FI thog 


WH 


-. Aftion of the (aſe. . 7" 


thou art an Alien.15.7ac.B.R. Adjudg.And yetin caſe, Where 
I claim an eſtate, if I ſay ſo, that 7 have title, andthe title of 
the other #: not good ; theſe words may be juſtified,and are not 
ARionable. C-0.4. 18. But there mult be a ſpecial Averment 
of ſome loſſe, and therefore he muſt (ſhew that he was the 
Heir, and the other intending to impeach his title, or that 
there was a communication for a ſale ; for ſome hold thar if. 
there were only an intent of ſale in the Owner, and no pro- 
oreſs,no Afton will lie for the ſlander of the Title, {vo.N.B. 
of Entries F.35. M. 18. Fac. Sleeds Caſe. Yer ſome Judges 
have held it will lie without any Averment ; for it may cauſe 
the King or Lord to ſearch for the Title, and bring a lofſe in 
time to come.” c | x 


. 4 K 
I 2 woman be like to have a husband, or a man a wife, and 5S<&.10- 
one ſay of him,or her, He[_or ie] had a baſtard, or ſpe 15 in+ —_— Page 
continent , or lay with 1.S.or 1.S. had the uſe of her body ; and 


mans prefer. 
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he or ſhe looſe their match thereby ; this Ationwill lie for-menc. ' 


this ſlander. C0o0,4.16,Hil.4.Fac.B. R. Dame Hariſons Caſe. 
4.8.Car.B.R. So if a Widdower be like to have.a Maid, or 
Widdow, and one ſay to her , / wonder you Will have him, for 
he Was like to ſtarve his laſt Wife, and Wwowld not allow her ne- 
ceſſaries.; and by this he loſe her, Adjudged. 

if a Divine be to be preſented to a Benefice, and one ſay 
of him, He « an Heretick,, or a Baſtard, or excommunicate; 
and hereby he loſe his preferment, he may have this Aion 


_ for this ſlander. * Co0,4.16, 


If a Lawyer ſtand for an Office,as a for Stewardſhip,or the 
like, and being in ſpeech about him, one ſaith to another, 
He 1 az ignorant man, unfit for this place ;. and thereby he 
loſeth the place, this Aion lieth for this flander. Sanderſons 
Caſe. 17. Car. Co.B. And ſo by the ſame reaſon, if any com- 
mon ſeryant be like to have a ſervice, and by ſome ſlanderous 
ſpeecheshe Joſh his-ſervice, it ſeems he may have this ARi- 
on for his relief, Agreed. 24.15. (ar. B. R. But in all 


theſe Caſes, there muſt be a ſpecial Averment of the loſſe Aa 


of the preferment; otherwiſe the Action is not maintainable. | 


L 3 I find 


Ad 
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Se&.11, Find.in the Jadpgements' and Opinions of metr upon this: 
_ I rea each, comm alfo; and fo much Jifical. | 
ture of a Ty anduncertaintyin the Law intheſe Caſes, that it is hard to 
man in his give you any Rules on which you may rely herein. 

Liberty,or Some fay an Action will lie for any words which may in. 
ro bring any duce any corporal or pecuniary puniſhment ; Others thecon- 
_— *% trary:z. We ſhall fay this only in the ſlanders within this de- 
y pu* $6 Af vr 

niſhazenc on rc, and the next that follow, it is good to obſerve how the 

a man, words do ſound, and what the thing ſaid, if true, would pro- 

duce. For if the words do ſound ſcandalous , or if the 

thing charged were true, it would bring any ſhatppuniſh- 

ment, eſpecially to'the body , there (for the moſt part ) the 

words will bear Action ; we ſay (for the moſt part) forit is 

not always ſo. But on the other ſide, if the words do not 

ſound foul, as to fay, Tow built a CoMtage, did ſtrike in the 

' Church, or the like, or the puniſhment of the thing charged 

. would be bur light, As to be bound to the good behaviour, or 
' the like ; or none acall, chere (for the molt part) ic will not -- 

lic : Andyetin this Caſe alſo ſometimes it will lie, C#0.4. 

17. Kitch.173.C0.4.19. Dyer 285.37. But if any ſpecial loſs 

happen to the Party, by the ſpeaking of the words there, 

though the words in themſelves be nor Actionable, yer they 

may be ARtionable in reſpect ofthe loſs. 3L.17.Car. BR. As if 

one badfaid,Thow ſpeakef# againſt the Book of (ommon+-Prayer, 

and thereby he was vexed in'the Spiricual Court, - Cook, 


4. 17- | 
Ir is held ſomewhat confidently , the Action will lie in all 
the Caſcs, and for any of the words following, (viz.} Thos 
haſt bewpitched my Cattle, [my milk.) my beer, or any of my 
Ad.I 8: Fac. BR. Sturdens Caſe. Bur it will nor lie for 
aying, Thow haft i bewitched my Wear, that I can catch no fiſh« 
Ic lieth for faying, Thow haft a Baſtard, Coo. 4. 17. S0for 
ſaying, T hon diff: fteal fix pence, Hob:Rep, pl.258:* So'for 
. faying, Thos didft hire onefor fend one? . to my houſe to kill me. 
Trin.33.E6z.B.R; | Suttons Cafe: Adjudg, Or, Thow didſt 
lit in wait tokill ſor torob} me. Paſch.5.Far. B.R, Or, Thou 
PH ; | ; F- 5 ſoughteſt 


YI 
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ſonghreſt the life of 1. S. if he be dead. - Adjudg. Afich.Zat:7. 
eblins Caſe. So for ſaying of a woman, She i a Bawd and 
4 whore, and keepeth a houſe of mu” Dame Bartlets Caſe. 
Trin. 38 Eliz.B.R. and Morgans Cale, Trim. 16. Car, B.R. 
Adjudg. and many others. FE 

It is ſaid it will lic for this,7 how didſt report money was fallen. 
Finc he ſley. I 85. 

It will lie for any of theſe ſpeeches, Thow art 4 forger of 
falſe Deeds \ or writings,or thou baſt forged a Feofſment, | Bond 
Leaſe, or Releaſe. Dyer 285. v7 Paſch.s 9.Eliz.B.R. Wades 
Caſe. Or, Thow a forger of writings. 39.Eliz.B.R. Goodals 
Caſe. Or,T hu t« a forged Deed by made 1. S. under a hedge. Sir 

G. Reynels Caſe. Or,Thow haſt forged thoywill of 1.5, Adjudg, 
Paſch.7.Car.B.R. Mackeniſts Cale. Or, Thow haſt ſned out # 
Writ againſ} me , and got a connterfeit warrant of thine own 
making. Adjadg. 21. 20. Fac. B.R. Stones Caſe, Or, Tho. 
cameſt With a counterfeit (ommiſſion, when he had 2 good 
Commiſſion. Yorks Caſe. Or, T hon haſt forged a Record i 
 Abergavein Court. M.7.Car. Co. B.Adjudg. For this is puniſh- 

able by the Common-Law, though not by the Statute. 
' Tr is held ſomewhat confidently, that it will not lie in alt 
the Caſes, ot for any of the words following, 7how art an - 

Extortioner, or thow art a peace breaker, common quareller, 
ſuſpefted to be a common Pilferer , common Rioter, '« common + 
Libeller, or thou art a common Champertor , or thou art a com-+ 
mon maintainer of Smits, thor art a Recnuſant , or men Cannot - 
have their Cattle go in the Common, but 1.5. killeth them with 
dogs. Dyer. 118. Thou haſt robbed my Orchard, thou haſt 
ſpoken ag ainſt the Book of Common- Prayer , or thou haſt ſet up © 
an unlawful Cottage againſt theStatute,thou haſt made a forci» 
ble entry into Land, or thou didſt ftrike a man in a Church 
with a weapon, thou art a foreſtaller, Regrator, or ingroſſer. 

It would have lien,when villenage was here, for ſaying,7hox 
art a villain to I.S.2:Ed.4.5.Ic lieth for any of theſe ſpeeches, 

I will prove thee [or 1 can prove thee] perjured. M7. Fac. BR. 
Roberts Caſe, Or , Thou waſt perjured in the Star- (hamber, 

or thou waſt committed for perjury there. Co0.4.19.Hob.Rep.. 
. | pl. . 
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pl.107.15. Or, Thow perjwred beaſt. Adjudg. 18. Zac. B.R. 
Benſons Caſe. Or,T hos art perjured, or waſt perjured. Adjudg. 
M.25.Eliz.B.R. 

It lieth for ſaying, Thow art a perjured man. 25. Eliz,B. R. 
Adjudg. It will not lie for theſe words, Tho# haſt got thy 
living by [Wearing and forſwearing. Adjudg. 21.9.9ac.B:;R. 
So, Thou haft taken a falſe Oath {.or, haſt forſworn thy ſelf\ in 
the Kings- Bench Court, the Leer of S. or. any other Court of 
Record. Hari/ons Caſe. B.R.As,T how tookeſt a falſe Oath in the 
Biſhops Court at Exceſter,or in the Leet of $.or in the Yuarter- 
Seſſions at Gloceſter, 38. Eliz. Ajudg, Caſtlemains Caſe. Coo. 
4.15. Hob.Rep.pl. 346. 360. But the words muſt import the 

erjury was committed in a Court of Record and judicially 
there. And if the words will not bear,it cannot be ſtrained by 
an Innwendo to it. Asif the words be, Thom waſt for ſworn, the 


Plaintiff cannot make them Aﬀionable by an 1z»#ezdo, in the. 


Quarter Seſſions of F. and in the ſervice of the Court. Tin, 
19. 7a.B.R. and 48.E1;z. B.R: So it will not lie for ſaying, 
T hou Waſt forſvvorn at Horſley Court, [nnuendo the Court Leet 
there, for it 'may be the Court Baron there. And yet it is 
ſaid, The contrary hath been adjudged. So neither will it lie 
for ſaying, Thou waſt forſwory in the Kings Bench, for it may 
be the Priſon ſo called, rot the Court. 24.42. Eliz. 

It lieth for ſaying,T hon haſt procured one to commit perjury, 
or thou art a procurer of perjury. 25. Eliz. B. R. Or, 
thou haſt ſuborned one to come ten miles to be perjured, and 
words import he did it not, contra, 

Ic lieth for charging one ſworn in a Court upon a voyer 
dire as well as upon an Iflue that he was forſworn; for this 
perjury is puniſhable by the common Law. 2. 7.Car.Caw- 
drys Cale. So it is thought of theſe words , Tor were for- 


ſworn in your anſwer in the Court of Requeſt ; for this is pu-. 


niſhable by the Pillory. So it is ſaid it lyeth for this, He hath 


delivered -an untruth in a material thing in the Star-Camber. + 


Sed 2uere- Bur not for ſaying, He hath delivered an untruth 
. tn hu anſWer in the Chanserj.38,& 39.6lis, Browns Caſe, 


gxven him money to do ite Harris Caſe,P.5.7ac. B,R. Burt if the 


I - 
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It will lie for ſaying, Thow art a forſworn fellow , for by thy 
falſe Oath thou haft hanged as trae a man as thy ſelf. Adjadg. 
Rats Cafe, and 39. Eliz, Brooks Caſe, So for ſaying, Z.S. 
i mean ſworn , with an Averment that it doth ſignihe per- 


jured in the place where the-words were ſpoken, Adjudged. - 


B. R. 

We have ſhewed before, That ic lieth for ſaying,7 hou w_ 
forſWworn in the Leet at W. or [in Hereford Aſſizes , or in the 
Dnarter- Seſſions at Glouceſter, and that is out of queſtion, 
Bur it is ſaid by ſome, it will no lie for ſaying, Thou waſt for- 
ſworn at the Leet at W.or at Hereford Aſſizes,or at the Vnar-+ 
ter -Seſſions at Glouceſter ; for it may bein ordinary diſcourſe, 


and extrajudicially, and a Judgement is Cited, A, 38.39. - 


Eliz. B.R, Wills Caſc, to be given accordingly : Yer I can- 
not but doubr it, for the vulgar acceptance is alike in both 
Caſes. And there is a Record of a Judgement on this ſide 
againſt the other Judgement. 38. 39. Eliz. Cockins Caſe. 
And Hil.1.aoB.R, It was ruled to lie for this, Thou haſt 
taken a falſe Oath in the Dnarter- Seſſions at Glonceſter. If I 
ſay to one coming out of a Court where he was ſworn, 
T hou haſt forſWorn thy ſelf, it is ſaid to be ARjonable. Hars- 
ſons Caſe. Andyetir is ſaid,if I fay toa man giving his Oath 
ina Court, Tor are forſworn , and ſay not in your teſtimony in 
this cauſe or the like,this is doubted, 24:7. (ar. B.R.Cawadreys 
Caſe. This diftinRtion ſeems to me a very nice one. Vere 
bien. It, lieth not for ſaying, Thow art falſe forſworn man, 
25.Eliz. B.R. : 


Ir is fatd it lieth not for ſaying, T hos art « common [wearer - 


or thou art a common haunter of eAle houſes, or thou art a 
common fighter, or thou art a Sabbath breaker , or thou art 4 
common whore -monger,or thou art a common whore, or thog art 


* awhorega whoremaſter, or a Bawd, or tho art a Harlot, or thou 


art a'common- breaker of the Peace, or a common Afﬀrayer , or 

thou art an Adultereror thou art a Fornicator, or tho didſt lie 

with I.S. or I.S. doth lie with thee; [or wſe thy body] M39. 

Eliz. B.R. Or thow art a Lacan, or thou art a Thieviſh whore. 

Adjudg. Hil, 17. 7ac.B.R. Nor for this,Thow art the hackney- 
M 


whore 
wy 
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whore of 1.S. Bodins Caſe. Or, thou Waſt rid up and down ſtaires, 
11.9.7a.B.R.And yet for many. oftheſe,one may be bound co . 
the good behaviour ,. and for_ others of them puniſhed. by 
Fine, or great penalty. See March. 2, part. 5. It lieth for 
ſaying to a woman , She keeps a Bawady houſe, or houſe of 
Bawarie. Pur it lieth not for laying, She 5 4 Bawd,or Whore, 
albeir ſhe be married. And yet in Loxdos by a ſpecial Cuſtom 
it lieth for theſe words, Trin.17. Car. B.R, IP 

It lieth not for ſaying, Tho# art a falſe forſworn Knave, or 
thou haſt forſWorn thy ſelf. 1.7.74. B.R.Nor for this, T how haſt 
but one Mannor,+ thou haſt got it by ſwearing and forſWearing. 
Co0.4.15. Nor for faying, He was deteftea for perjury in the. 
Star -Chamber. C00. 4.16. Nor for this, T hox art a perjured 
Kuave,that ts to be proved by a ſtake parting the Land of A.and 
B.Co9.4.19.S0 if in a cauſe depending betwixt A.and B.in the 
Kings Bench , certain «Fffidavits being openly read in the- 
Court,the Defendant ſaith openly, There # ot a Word true in. 
them,as [ can prove by tWenty Witneſſes; this is not Actionable. 
Paſch. 15.Car. B.R, Aſoltons Caſe,  :c 

It. lieth not for ſaying, 1 have matter enough againſt him, 
for 1. S. hath fornd forgery againſt him, and can prove it. 
Adjudg. Heb. Rep. pl. 395. Nor for this, Thou haſt forged a 
Writing. Hob.Rep.pl.3. Nor for this, Thou getteſt thy living 
by falſe Writs. Adjudg. Nor for ſaying, Thou haſt ar 4354 
bond[ vr a falſe Deed] Paſch.3z9. Elz.B.R.Nor for this,T how 
art aVarlet, and haſt ſuppre(ſed thy brothers Will to deceive 0. 
thers of Legacies. Trin. 17. fac. B.R. Godfreys Caſe. Nor for 
this, Th i the writing of I. >. he bath forged this war- 
rant, , Hob. Rep. pl. 3, tor thele words in theſe Caſes are 
r00 general and incertain to bear an ARion. So if one ſay 
to another, Whereas 1.S. had wade and ſealed to him a Bill 
for x. |. T hou didſt ſhew ms the Bull releaſed, and after ſealed, 
thou didſt forge that [eal,no ARtion will lie for this, Hob. Rep.pl. 
48. Nor for this, 7,hos baft made the Great Seal, Nor for this, 
T hoy haſt. made falſe Records, and deft verefie them. Adjudged. 
 Itis very much doubred whether the Action will lic or not 
lie in all the Caſes, or for any of the words following , Thou 

: art 


LY 
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art a common drunkard, a common Rioter ; and for thisit is 
yer ſaid it hath been ruled,it will lie. 27. 8. Car.B.R. Stones 
Caſe. Or, Thou art a common night Walker , or thou art a 
common eveſ- dropper, or thou art a common Barretor, or 4 com- 
on Hedge: breaker; for,for theſe a man may be bound to the 
500d behaviour. 

But moſt men incline that theſe:zwords are not ARtionable, 
T hon. art a branded Rogue. M.19.ac. BR. Hariſens Caſe. And 
yet the berrer Opinion was, that it will not lie for this, Tho 
haſt bought Titles. Hares Caſe.T how hift hired one to rob me,or 


thou art a ſetter of Thieves to rob me, or thou keepeſt men with . 
intent to rob me,or thou keepeſt men torob me. Hil.13. Fac. B.R. 


But if I be robbed, theſe are dangerous words. But to fay; 
T hou keepeſt men which do rob me, or which have robbed me. 
contra. 

And yet it is hed, that for moſt of theſe words in this. laſt 
rank, if they be ſpoken in reference to mens Trades, &c. or if 
any ſpecial loſs can be averred to come to the party by the 
ſpeaking of them, that then they may be aQtionable. Coo, 4. 
15-17.20. 1.19 7ac. B. R. Hariſens Caſe. 


T is held ſomewhat cleerly, it will lie for this, If one ſay $eR. 12] 
to a Lord of a Mannor, .Thow art « contening Knave, and Which tend 


eepeſt conzening {ourts to couzen men of their Fines, 4.Jac. tO 2 mans 
Sepeſ - 4 4 | 4+) - diſgrace and 


It is held ſomewhat cleerly, it will not lie for theſe words, 
and in theſe Caſes following, Thom art a Varlet , or thou art 4 


Rogue, or thou art a Raſcal , or thou art of evil name, or thou 


art a villain, or thou art a ſlanderer, or thoy art a Cheater, or 
thon art acheating Knave, or thou art a Pillory Knave,or thou 
art aconzening Knave, a vermine of the earth, a falſe brother. 
25.Eliz.B.R. Or, thou art a falſe fellow,or thou art a Lier, or 
thou art a Conſpirator, or thon art a Railer, or thou art a ſower 
of aiſcord, or thou art a malefaftor, or thou art a Miſcreant , or 
thou art a drunken fellow,or thou art a baftara,or thon art an he- 
retick, or thou art aSchiſmatick,'or thou art an Hypocrite of the 
Church, or thou diaſt famiſh thy laſt wife with thy wretchedneſs, 
M 2 h 


or 


by 
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or thou art an Extortioner, It will not lie for ſaying,T how art a 
counening K naveand haſt couzened me of 100.1.and 1 will make 
thee ſtand on the —_ it. Adjudg.3o. Eliz.B.R. Nor for 
this,(unlels it be of a Goldſmith) 7 will prove thee a Conzenery 
for ſelling me 4 Saphir for a Diamond.Not for this,T how getteſt 

thy living by couzening, or thou haſt conzentd I. S, in buying. 
Saddles for him. Paſch.27.Car. B. R. Nor for this,7 how bf 
couziined me and all my kindred.18, Eli. B.R.Nor for this, 7 how 
art a falſe Knave and haſt conzened me and my two kin/men. 

Adjudg. 26, Eliz, B.R. Nor for this, Tho haft conzenead all the 
Town of Coventry. Adjudg. ; : 

It will not lie for ſaying, 7 hos art a hornesby,and a ( uckold. 
ly Knave. Trin.g. Jac. Palmers Caſe. Nor for this, T hos 
haſt couzened the Earl of Hartford of 45 much as thou art worth. 
Trin.g. }ac.B.R.T ucks Cale aria. 

It is very doubtfull whether it will, or will not lie in theſe 
following Caſes, Thow didft hold up thy hand at the Bar, or ' 
thou haſt deſerved hanging. M.4 Jac. B. R, It ts in my power to 
hang thee, 7. Jac. B.R. T how didft deſerve hanging. Trin. 16. 
Car. B. R. Or - thom deſervedſt the Pillory , or haſt deſerved 
to kave thine ears nailed to the Pillory, Paſch. 37. Eliz. 
It . 

To me there ſeems great reaſon, that theſe five laſt ſhould - 
bear an ARion, for they neceſſarily imply the doing of ſuch 
a thing as hath deſerved it,yet the currant Opinion and Caſes . 

20 the other way. 

And yet it is held for many, if not for any of theſe words, 
if any ſpecial loſs ean be averred tocome to the Plaintiff by 
them, that be may have this Ation for the ſpeaking of them, 
alſo many of theſe words having reference to a man in his 
Office or Trade, are Attionable, Coo.4.15.17, 20,24.19.74c. 

B.R. Hariſons Cale. 


I 


_— 
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T matters not whether the Plaintiff ſet forth allthe cir- <ea.13. 
cumſtantiall words as they wete ſpoken, fo as he ſet forth Of an Aver- 
the very words truly, as if he ſet forth the talk be, will you m_ _ 
be preſent at ſuch @ tryal between A. and B. and in ruth it was- ES 
between R. and B. [or the like] and he fay, Ie warrant what Aver- 
on B. dare not be there, for hem broken. Hil. 17. Jac. B. Re menc is ne- 
Johnſons Caſe. | | , - ceffary, And 
An aQion will lie for theſe words, / will juſtifie thar Batng 12 0her 
. - g muſt 
5 acceſ[ary to the Burglary for Which C. D. Was hanged, with- 1s ſhewed in 
out averring that he was hanged for ſuch a Burglary. Triz.9. the Declara- 


.B.R.Adjudsg. ,& H, fe. tion to main= 
7ac.B.R.Aadjudg. Barns, & Hunts Cafe _—— 


on or nor. 


If an Action be brought for ſaying words, as, Thos haſt 
ſtrained my Mare, art mean ſworn, or the hike, there mult be 
att Averment, that the words have ſuch a meaning in that 
Country, but, this is confidently denyed by others : ſee in 
IHarch. f. 18. the lafe way ts to aver it. 

If an ARtion be brought for ſaying, 4 man harh billed T. S. 
and he ſue for this Yander, ic need not be averred, that the 
party, ſaid to be killed is dead, Adjudg. B. R. Coo. 4. 16. Hob. 's 
Rep. p. 17. and this ſeems to me cleer Law, yet hath been 
much oppoſed. | | 

If the {lander be upon a report, it muſt be averred that 
there was no ſuch report. Hil, 4. Fac. R. B. Lady Morriſons 
_ and Paſch.- 42, Eliz, (ov. B, HMorles Caſe, Ad- 
judg. 

If an Action be brought for ſaying, Thox Waſt in the Goale 
at S. for robbing, &c. he needs not aver that he was not in 
ms but this is the beſt pleading. Sprat and Haynes 

aſe, 

By the better opinion this AQtion will lie for a ſlander in 
another Tongue, or by a ſtrange word, without averment of 
the meaning of che words, Hob.Rep. pl. 165. 268, March. Fol, 
I8. But an Averment of ſpecial dammage is not neceſſary,in 
caſe where the words touch or concern a mans life, liberty,or 
member, or any corporall puniſhment, or which ſcandall 
a man 1n his office, or Trade, or which-charge him with any 
M 3 great 
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great infeRious diſeaſe, by reaſon of which he mult be ſe- 
perate from humane ſociety. But if they be in ſcandal of a 
mans title, or in other caſes, there muſt be an allegation of 
particular dammage ; yet the beſt way in all theſe Cafes is to 
alledge ſome ſpecial dammage, if the Caſe will bear ir, 

If any words be ſpoken (in themſelves not aRionable) of 
a young woman or man , charging them with Incontinencie 

- or otherwiſe, by which they loſe their match, or of any 
man by which he loſeth an office, ſervice, or preferment, 
he ſtands for, his loſs of the match, or office, ec, mult 
be ſpecially averred, orelſe it is not good, Paſch.15.Car. 
B.R. Axes Cale, Savderſons Caſe,Trin.17.Car.Co.B. 

So if any words of paſſion onely,not ationable,be ſpoken, 
asto ſay, A manis forſworn, he is a Rogue, Villain, or the 
like; ifany Aion be brought-upon them, it muſt be main- 
tained by a ſpecial, Averment of loſs, (0.4.15. 

There are other words which-concern matter meerly ſpt- 
ritual, and determinable in the Ecclefiaſtical Court onely, as 
for calling a mana Baſtard, a Heretike, a Schiſmatick, an Ad- 
vouterer, a Fornicator ; for calling of a woman a Whore, or 
charging her with any particular aR of Incontinencie, or the 
like ; yet in theſe Caſes with an Averment of a particular 
dammage, an Aion will lie at the Common Law,as it is ad- 
judged in Anne D.1vis Caſe.(00.4.17.4.and F. 20. 4.27.H.8, 
14. the Regiſter F.54. | 

By Popham Chict Juſtice, If one ſay of a woman that is an 
Inholder, That ſhe hath a great infettions diſeaſe, by Which ſhe 
loſes her Guejts, an Action will lig; this mult be taken with 
an Averment of that particular dammage ; otherwiſe an 
Action will not lie, unleſs the diſeaſe be ſuch for which (he 
ought to ſeperate herſelf, or to be ſeperated by the Law 
from common lociety, Co0.4.17. 

Axe and Mveds Caſe cited before, The Plaintiff being a 
Dyer,brought an Action for theſe words, 7 hon art not Worth 
a Groat, adjudged that the words were not Ationable, be- 
cauſe that many man in his beginning is not worth a Groat, 
and yet hath gogd credit with the world. Pa/ch.15.Car.B.R. 

: But 
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Afion of the Caſe. 


But in this Caſe it was agreed,that if the Plaintiff had averred 
ſpecially that he was thereby damnified, and had loſt his cre- 

ic, ſo that none would truſthim, with ſuch an averment the 
ARion would. have layen, 

In the Caſe of the Foreman of a Shoomakers Shop, cited 
before, for theſe words, Is. zs no matter who hath him, for he 
Wall cut him ont of doors, the Plaintift averred, that the com- 
mon acceptation of theſe words inter Calceareos is, that he 
will beggar his Maſter,and make him run away,and (hewed a 
ſpecial Jacamage by the ſpeaking theſe words, and it was ad- 
judged that the ARtion would lie, which I conceive was one- 
ly for the particular dammage ; tor to ſay of a ſervant, That 
he doth cheat, couxen, or defraud his Maſter, or that he \v;.1 


beggar his Maſter, orthe like, will not bearan Aftion with- 


out an Averment of a particular dammage. AZ. 15 Car.B. R- 

And in this Caſe it was ſaid by the Court, that for ſome 
words an Aion will lie without an Averment of any parti- 
cular. dammage, as for calling of a man Thief, Traytor, and 


the like, and ſome words will not bear an Action without an: 


Averment of a particular dammage. As if a man ſhall ſay of. 
another, That he kept hrs Wife baſely, and ſtarved her ; theſe 
words of themſelves will not bear an ARtion ; bur if the par- 


ty of whom they were ſpoken were to be married to ano-- 
ther, and by:theſe words is hindred ; in ſuch Caſe, with an- 


Averment of the particular dammage, an Aon will lis. 
So likewiſe in the Caſe of Dicks and Fexne, which 1 cited 
before,where one ſaid of the Plainuff, being a Brewer, That 


he would gove apeck of Mault to his Mare, and lead her ts the. 


water to arink, and foe ſhould piſs as good Bear as the Plaintiff. 
Brewed; it was reſolyed that-the words. themſelves, were 
not aRtionable, becauſe of the impoſlibility of them. Bur ir 


.was agreed by the Court, that if there had been a ſpecial 


dammage alledged, as loſs of Cultome;, or the like, the Ai- 
on would have layen.'CIL,15. Car. B.R.. . 

Haw; Cale cited likewiſe, betore,one faid of him,thathe had 
ſpoken againſt che Book of Common Prayer; and ſaid, That 


' it was net fit to he read inthe Church, for which he brought 


ts 


gg Aftion of the Caſe. 
his Aion , and: ſhewed how, - that by reaſon of the ſpeak- 
ing of theſe words by the Defendant, he was Cited into 
the Eccleſiaſtical-Court , and had paid and expended ſeveral 
ſums.&c. adjudged that the words themſelves were not Aﬀi- 
onabk, becauſe if they had been true , they charge him only 
with an offence againſt a penal Law, which doth not inflit 
corporal puniſhment, bur for non-payment of penalty. AZ. 
17.Car.B.R. But it wes reſolved,chat for the particalar dam- 
mage the Action would lie. 

Thar in all Cafes tor words, where there is any thing that is 
the cauſe or ground of the ARion, or tends neceſſarily ro the 
maintenance of it, in. ſach Cafe the Action will nor lie, with- 
our that thing be expreſly averred to be, or not co be,as the 
Caſe requireth. Haſlewoodand Garrets Caſe cited before,who - 
ſoever is he that. is falfeſt Thief,and ſtrongeſt in the County of 
Salop, whatſocver he hath ſtollen, or whatſoever he hath 
done, 7 homas Haflewoed is falſer then he ; reſolved that the 
words were actionable, with an Averment that there were 
Felons within the County -of Sa/op, but for default of ſuch A- 
verment, the Judgement given in the Common Pleas was re- 
verſed in this Court. Paſch. Far. B.R. 

Note Reader, if there were no Felons in that Corhry, 
(which will rather be intended,if it be not averred, that there 
were ſome) then the ſpeaking of the words could be no ffan- 
der to the Plaintiff, and ſono Aion can lie. Hob. Rep, 30g. 
Blanas. Caſe cited before, he brought an Aion againſt AB. 
for ſaying, That he was inditted for Felony at a Seſſions hol.- 

> den,&c. and did not averr that he was not indifed, and after 
2 verdi& for the Plaintiff, Judgement was ſtayed, becauſe 
there wasno Averment,wt ſupra. ' Note, if he were indited, - 
which he doth tacitely admit, yet no cauſe of Aion, for the - 
words inthemſclves are nor Actionable, Hob, pl.209, 

7obnſon againit Dyer, the Defendant having communicati- | 
on with the Father of the Plaintiff, faid ro him, 7 will rake my 
Aath that your Son ftole my Hens : Amd'the' Plaintiff did 
noe. averr. that he was his Son; or that he had biic one Son,and | 
therefore adjudged that the Aion would nort- lie in this | 

Caſe, 7 
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Caſe, if he were not his ſon, then no cauſe of ation. AL. 15. 
Car. B. R. 


One Clarke ſaid that he had a ſon in Nottingham-fhire 
who had his Cheſt picked, and one hundred pounds taken 


out of it, in one Lockfmiths houſe, and I thank God I have 
found the thieif who it is, it is one that dwelleth in the next 
houſe,calledRobert Kingſtonzupon which Kingſton brought an 
ation, and had a verdid,and ic was moved in arreſt of Judg- 
ment, becauſe that he did not aver that he dwelt in the nexc 
houſe. Paſch. 7. Jac. B. R. Crock. One ſaid that Pritchards 
man robbed him, who brought an ation, and did not aver 
that he was Pritchards man, and therefore it was held that 
the action would no lie, and the Jultices in thiscaſe would 
not give judgement. | | 

on conſtat in this Caſe, that the Plaintiff was the party 
of whom the words were ſpoken ; for there might be ano- 
thet of the ſame name dwelling elſwhere; and therefore he 
oaght to aver that he dwelt in the next houſe, that he may be 
certainly intended to be the ſame perſon of whom the words 


were ſpoken, 


f je Defendant may plead not guilty; or if the plain- ; 


Se, 14, 


tiff ſue ppon ſome of the words, when all together,are Mey gy' be 


not aRtionable ;.the defendant. muſt ſer them forth at large þ;; 


oor 


(Co0.4.13,19.) as he ſpake them, and traverſe, or juſtifie,or this Aion. 


plead not-guilty to the reſt of the words, as the Caſe is. Coo. 
New book of Entries f. 24. 4+ 25. 4. 26, or if the words be 
true,and he be 2ble to prove it,he may juſtifie the ſpeaking of 
them; asif I ſay 1. $. was perjured, I may ſhew he wasſoin 
the Starchamber; or he is a theif, I may ſhew he was attainted 
of Petit Larceny. 


It is not a good juſtification for calling one Murderer, Juſtification, 


to ſay there was a mutrther done, and the plaintiff was 
inciRed for it, or that the common fame was he did it, Dyer - 
236. Broo. 127, New book of Entries. 26. 27, Nor can one 
juſtifie for charging one with a Felony after he hath a pardon. 
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_ at $. it may be juſtified, it it berrne. Hob. Rep. pl. 389, bur 
the words are not aRtionable, So in a charge of Perjury, it is 
not a good jultiftcation to fay he fovore fach a thing in a 
Coutr falſly,unlefs he add this, knowing it to be falfe. 37.38. 
& 39.Eliz.B.R. Willis Caſe. 

If one call a man Thief, he may juſtific it , for that he ſtole 
a ſheep, Hob.Rep. f. 258. 27.H.8. 22, | 

If 7. $. ſay to afiother, 7. S. is a Thief to 7.S. and to me, 
and in'an Aion brought by him, I juſtifie for a Felony done 
to me only, this 15 not ſufficient, for the charge” is of a double 
Felony,and rhe juſtification to a ſingle Feloay, 4.21.7ac.B.R.' 


T= whete the words thar are found, do not agree with 
$8.15. the Declaration in the ſubſtantial and effential form,that 
Where the in ſich caſe they do nor warrant the Declaration : But if they 
Verdi of do apree in the ſubſtapcial and eſſential form, though they 
the Jury will 1otee not in every word, yet they do well warrant the Decla- 
-— 5 96 prdagy ration, and by conſequence maintain the Action. _ 
indiheaA. Sydenham a8ainſt Man, for theſe words, 1f $7 John Sy- 
&ion,or denham might have his will, he Womld kill all the true Smbjetts 
Note in England, and the King too : and he ts a maintainer of Pa- 
piſtry, and Rebellicus perſons. The Defendant om other 
words, and traverſed the ſpeaking of the words odd & for- 
»m, &c, the Jury found that; he ſpoke thele words (v1z. ) 
I think, in my conſcience that if Sir John Sydenham might 
have hi Will, he would kill, &c, and find all the ſubſequent 
words before ajledged. In this Caſe, ic was reſolved againſt 
the Defendant. Hob. Rep. p. 252.pl. 213, But this Caſe not - 
: withſtanding is doubred by ſome. | _ 

Fenner againſt Hatton, 'in an Aion upon the Caſe for 
words, which were thus, Nicholas Fenner procured eight or 
ten of his Neighbours to perjurethemſelves ; the Defendant - 
pleaded nor guilty;aad the Jury find that the Nefendant ſaid, 
That Nicholas Fenner had canſed eight or ten of his Neighbors 
to perjnre themſelves. 211.4 Fac. B. R, This was doubted by 
Tanfield Fftice, and by him held not a fufficient Verdi co 
maintain the words, | 

C hipſam 


- 


. Aftion of the Coe. 


(hipſam againſt 7eek for theſe words, Chipſam us & T hief for 
he hath ſtollen a Lamb from A. and Geeſe from B. and kjfled 
them in my growund ; Ifſue was joyned whether the Defendant 
ſpake the words modo & forma, &c, the Jury find that the 
Defendant ſaid, That the Plaintiff was a Thief , for he hath 
ftollen a Lamb from A, and killed it in my ground ; but they 
find that he ſpoke nothing of the Geele, yer it was reſolved 
thac che finding of the Jury did well warranc the Dedaration 
of the Plaintiff, Hil.3.7ac. B.R. 

Norman and Symons Cale, the Plaintiff brought an Ati» 
on for words, and declared that they were ſpoken fal/o & 
malitioſe 3 the Jury tind the wogds ſpoken falſo & injwrioſe, 
and it was adjudged that the Action would not lie, becauſe 
the finding of che Jury doth not warrant the Dedarationin 
the ſubſtanrial form of it. Tri».7, Car. BR, 

Burgis brought an Aﬀion for theſe words, Burgiuzs a 
maintainer of T hieves, ard a ftrong Thief himſelf ; Iflue was 
joyned whether the Defendant ſpoke the words modo i&- 
forma, and the Jury found all the words except the word 
[ ftrong ] and in this Caſe the Plaintiff had Judgement. 
6. E 6. Dyer f.75.fel.21. Here we may obſerve, that though 
every word alledged in the Declaration be not found, yet 
the cfſential and ſubſtantial form of the words being tound, 
that is ſufficient ro maintain the Declaration. This I fay,you 
may obſerve, not only by this Caſe, but the Caſes alſo before 

ut, | 

Barber brought an Aion againſt Hawley for theſe words, 
John Barber ard hs children be falſe Thieves, men cannot have 
their Cattel going wpon the Common, but they will kill them aud 
eat them, &c. I(lue was joyned whether the Defendant ſpoke 
the words modo & forma, and the Jury found that he ſpoke 
theſe words,viz. en cannot have their Cattel going upon the 
Common, but John Barber and his children Will kill them with + 
yg eh in this Caſe it was adjudged for the Defen- 

ant. 

The AQton is brought for ſaying,7 know him to be a Thief, 
and the Defendant pleaded _— words abſque hoc , -_ | 

2 _ the 
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the Jury find he fay, 7 think hins to be a Thief; this is not 
. If one ſay to another of a woman paſſing by, She i a Witch, 
and hath bewitched my child [ Innuendo the Plaintiff]. and 
verdi& is given for the Plaintiff, now it is our of queſtion, 
Paſch.18. Jac.B.R. Roberts Caſe. 

IF the Declaration ſay , that the Defendant ſpake of the 
Plaintiff theſe words,, Eyres [ Inzwendo the Plaintiff] & 4 
Thief, and VerdiQ be given hereupon for the Pl:zintiff, this 
is good and made certain, Eres Caſe. Adjudg. A. 7. 7ac, 

| 

If one bzing this Action for divers words, whereof ſome 
are and ſome are not Aqtionable, and the Jury aſſeſs dam- 
mages. for all together , this is Error and cauſe to arreſt the 
Judgement. Butif ir appear they do diſtinguiſh them, then 
it is well. 25. Eliz. B. R. Out of all this, take notice it is 
good policy, when one layes his Action for words,to ſuppoſe 
the Action for divers flanders, as for-words ſpoken at. ſeveral 
times and ſeveral ways, that in one of the charges the Plain- 
tiff may be ſure to hit the very words, or the ſubſtance 
thereot. 

We have done with ARions of the Caſe for flanderous 
words;and naw we come'to other Actions of the Cafe which 
have reference. to. mens Deeds : And we ſhall begin with 
theſe which ariſe about Contracts, and concern Aſſumpſits. 
The which having ſo neer a reference to Contfacts, for that 
every Executory Contract doth import in it an Aſſumplit, we 
muſt 6f neceſſity premiſe ſomething (at lealt ſo muchas may 
neceſſarily tend to.the clearing thereof) concerning Con- 
Lracts, h 
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CHAP, XV, 
Of a (onratt, 


VV: ſhall yot ſay any thing to Contracts or Bargains ,, 
about Free-holds, having ſpoken thereto in another Comma 
Treatiſe; but to agreements about Chattels,and the like: And whac it is, 
ſo a Contract taken largely, is an agreement between two or | 
more, concerning ſomething to be done, whereby both par- 


' ties are bound each to other , or- one is bound to the other. 


But more ſtrictly it is taken for an agreement between two 
or more, for the buying and ſelling of ſome perſonal goods, 
whereby property is altered, 7 


Heſe Contracts are of divers kinds ;- for ſome of them ga. . 
are in Deed or Expreſs ; and ſome of them are in How many. 
Law, or implied. Thoſe in- Deed or Expreſs are ſome of kinds of is. 
them Abſolute, and ſome Conditional. And both theſe are there be. 
ſometimes in writing, as Obligations, Leaſes, &c. (of which 
we have nothing to ſay in this place: ) And ſometimes by 
word only. They are alſo ſomertimesclad with a conſidera- 
tion, and have Did pro quo in them, which is the material &yid proque, - 
cauſe of the Contract, when ſome recompence in Deed or in 
Law is given; which maketh it binding and Actionable. 
And ſuch a Contract is defined to be a Covenant or Agree- 
ment with a Jawfall- cauſe or conſideration. For ſuch an 
Agreement concerning perſonal things ought to be exe- 
cuted with a recompenee , or to be ſo certain, as to give 
Action os other remedy for the recompence. And ſome- 
times they are alone and without conſideration and then 


. if it be by word and not in writing under-hand and 


Seal., it is Nudum patiam, which is faid to be when N*4um pai 
there is- no conſideration , or canſe of 'the Covenant it 


ſelf, 
N 3 _ Theſe 
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Aſumphit, 


C ontrafts 
in Law, 


' Account, 


Debt, 


a 


Theſe ContraQts alſo are ſometimes real, when they are a- 
bout Land, as where one doth agree to give one hundred 
pounds for a Leaſe for years of Land, or to give ſo much in 
Rent for ſuch a Leaſe ; and ſometimes they are perſonal, as 
when they are of and about a perſonal thing ; as when one 
doth ſell a Horſe for money. Alſo ſome of them are exempt- 
ed, when the thing agreed to be is preſently done; or they 
are executory when all, or part of the thing agreed to be 
done is yet to be done tAnd this is an Aﬀumpſic, Finch. 451. 
Dyer 336«( 00.4.44.Plow.1.30. 140.308.Dyer 30.14.H.8.19. 

They are alſo (ingle and abſolute, or conditional, and with 
reference. Contrads in Law, or implyed ContraQts,are ſuch 
as-do nor ariſe from the ſpecial agreement of the parties, but 
are made by the AR and operation of Law; as where an 
Hoſtler giveth my horſe meat, or a Taylor maketh my gar- 
ment, that the one ſhould be paid for his meat, and the other 
for his work ; and the one may keep the garment, the 
other the horſe cill chey be paid; or if they deliver the things, 
they may have an ation of Debt or the Caſe for their re- 
compence : So where one doth finde my goods, he is charge- 
able to me, by reaſon of his poſſeſſion in an-ARian of rhe 
Caſe upon a Trover and Converſion. So if I corhe into an 
Inne, and call for proviſton, the Inn- keeper may have an 
AQion of Debt or the Caſe for the money. Fizcbeſley, fol. 
x 80, So he that receiveth money to my uſe, or to deliver - 
over to me, ischargeable in Lawin an Action of Account to |. 
me as a Receiver. And he that entreth into-my Lands, and 
taketh che profits thereof, is by Law chargeable to me as my 
Bailiff. So if a Liverate be delivered to the Clerk of the 
Hamper, who hath Aﬀets in his hands, an AQtionof Debt 
lieth againti him. So it doth uponevery Judgement. Andit - 
is thought by ſome, an Aion of the Caſe ypon the Contra 
in Law may lic in ſome of theſe Caſes. 


bought be ſpent in hig houſe. And = if he agree to it after 
7 


; 
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F a Feme Covert ſell the goods of her husband by autho- $4.3. 

I rity precedent from him, or if he do afterwards agree to Whar hall 
it, or if he do not diſagree to ir during his life time; in the two be (aid, a 
firſt Caſes clearly, _ (as it feems) in the laſt alſo ; this ſha)l un 
bind the husband,and he or any other cannot avoid it.27.H. £0; 1n 1... 
$.25. Soifthe wife buy any thing by anthority, general, or ſpe& of the 
ſpecial fromthe husband, or withour authority, if ic be for perſons ro 
her neceſſary apparel, the hnsband ſhall be charged by theſe _ conatl 
contraQs. So where the wife doth uſe to buy and ſell, and ?7* 3Orre 


ſhaſ[l 
manage the eſtate of the husband, there her contradts ſhall hn on 


: binde him ; but if ſhe buy any thing for her husbanJ, or to be charged 


his uſe, without any authority general, or ſpecial from him, by the Fond 
he ſhall not be charged by this contraR, although the thing 24 9200 


ther. 
Feme covert 


the buying, it (hall binde him. 21.7. 7. 40. 20.H.6.22.014 
N.B. 62.And intheſe Caſes in the ſuir the contraR may be 
ſet forth to be made by the husband himſelf, when it is made 
by his wife, | EE nh 
The contraA of the ſervant in buying will binde the Maſter Secyane. 

and make him chargeable to an Action for the things boughe 
ical theſe Caſes, 1. When the ſervant is a known. and a 
common Bailiff to his Maſter, and is uſed to buy for him, and 
he doth mention his Maſter in the bargain, and buy for him. 
2. Where the Maſter did give a precedent authority ſo to do, 
and he doth mention his Maſters name in the bargain, and 


| buy for him, thoughthe Maſter never hav? the thing bought; - 


and in theſe two Caſes the contra is good, though the. 
Maſter have no notice; and any friend may be a ſeryant in the 
laſt Caſes ; for if my ſervant by my appointment buy any- 
goods for me, or to my uſe, by this the property of the 


| goods arein me; and this ſhall be ſaid my buying, and I may 


be compelled to have it. 73. g, Fac. B. R. Moores Caſe. 
3. Where the thing bought doth come to his Maſters uſe,and.: 
he doth aſſent to ic ; but if it do come to his Maſters uſe, and 


: he doth not agee to 1t;conrra. eſpecially where the things are 
; unneceſſary. 4. When he doth after affent to ir, though ic 
come not to his ule; for a ſubſequent aſſent is equivalenc 


co - 
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to a Precedent authority, and the Seller may have an Attion 

of Debt againſt the Maſter ; and if the ſervant do make any 

ſpecial promiſe to pay the money, he may have an Action of 

the Cie againſt the ſervant. Fitz. 20.27-eAſ-5. Plow. 171, 

F.N. 8B. 62. Do. & St. a. 137. Dyer 237. F. N, B. 120, 

G. 11:11,6,20, 21.H.7.40. And it ſeems theſe contracts are 

200d, albeit he do not uſe his Maſters name. But m other 

Caſes the Contract is void as to the Maſter, and will not 

binde him. Soin ſelling the Maſters goods 'or chattles, the 

contract of the ſervant will binde the Maſter, and alter the 

property of the thing ſold,in theſe following Caſes. 1. Where 

the ſervant hath a pecedent authority; genenal, or ſpecial 

from the Maſter, to ſel the thing ; and in this Caſe the con- 

tract will bind him, albeit he pay not his Maſter the money, 

and he have not notice of the contract, But if he give away 

the thing, contra. 2. Where the Maſter after notice of the 

ſale doth agree toit. 3. Where albeit he have no ſuch authe- 

rity ; yet if he be a common and known Bailiff, and uſeto 

buy and ſell for his Maſter. And if ſuch a ſervant fell or 

pledge his Maſters Horſe, or exchange his Ox for Wheate 

that cometh to his Maſters uſe, this is good,and the party that 

hath contracted with him need not averr that he had au- 

thority from his Maſter. And in all theſe, and ſuch like 

Caſes, the Maſter may ſuppoſe the contract to be made with 

himſelf, and ſue in his own name for the money, 21 per al- 

| trum. fecit per ſeipſum facit. Dyer 230. Noy 110+ Fincheſley. 

= EG. Broo, Contrati,24, If I ſend my ſervant to a Market or 
, Faire to buy any thing for me, and do no: tell him of whom * 

he (hall buy it, in this Caſe of whomſoever he buy ic, I ſhall 

be chargeable: Bur if T bid him buy it of one man, and he buy 

ic of another man, in this Caſe I hall not be chargeable. D.& 
$t.4.137.S0 if I bid another deliver my ſervant what he ſhall _ 

call for, and I will pay him ; in this Caſe I ſhall be chargeablc 

for whatſoever my ſeryant doth fetch. Coo.8. 146. And if my 
d ſervant that hath authority to ſell my goods, do ſell and war- * 
rant the goods, this is a good fale to binde me ; but the war- © 
rantie will not binde me, 11, Ed.4»7, £2 
; +: 1 BS if 
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Ifa Taverner, er Mercers ſervant, ora Parker, Bayliff, or 
Shepherd that hath the cuſtody of his maſters goods,and per- 
haps power to ſell them, do give away any of them, this 
]ift will not binde the maſter, and therefore he may fue them 
that (hall meddle with the goods upon this gift, Noy. 110. 


. Broo. Done 56. 


If my ſervant be ſent by me to one that doth owe me mony, 
for it, and he pay it to him, this doth diſcharge him, and bind 
me, But ifhe go without ſending, or with a counterfeit letter 
or meſſage, and the party deliver the money, this will not 
bind me, nor diſcharge him ; and yer if the money come to 
my uſe, and I agree to it, it will bind me, and diſcharge him. 
Doc. & $t.138. | 

If I make a man my general receiver, and he receiveth mony 
of a Debtor of me that am his maſter, and maketh him an ac- 
quittance, but doth not pay the money co me, yet this pay- 
ment ſhall diſcharge the debror;buc if he make an acquittance 
to him, not having received the money; this will not bind 
me, nor acquit him. So if he take a-Horſe by agreement for” 
the debt, this will not bind me. And yet if I by writing make 
another my general receiver, and give him power thereby to 
make acquittances, and he make acquittances of debts nor re- 
ceived, this will bind me, and quit them. D. gnd S:. 138. 
Noj.111.:And if the Receiver exceed his ell if 1 do af- 
terwards agree tO it, it will be a good Bar to me. D,& St. 


13.131, | 


A Traytor or Felon afcer his offence, and before his con- xeon. 


vition, may Boxa fide lell any of his goods to maintain him- 
ſelf. C'o0.8. 95.171. | 


Ail ContraQts made by an Infant under one and twenty Tqfanc; 


years old, though bur a day, are naught and unbinding, and 
thouzh n.ver ſo much to his profit; nor hath a man any re- 
medy in Conſcience. Co0.9.87.Plow.364. 10.H.6.14. Auſtins 
Calc. 1.9.Fac. Save onely ſuch contrads as are for his nece(- 
ſary Apparel, Food, Phyfick, or Schooling, Coo ſuper Litt.F. 
172. 18, Ed.4.2, Yet ſome ſay, if he fella Horſe or goods, - 
and deliver it with his own —_ this is only a voidable, 
: not 


— I 
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Igeot, 


Execntors. 


$e&. 45 
- Jareſpe& 
of the con. 
traRt it (elf, 
to raiſe an 
ARion. 


nota void contra, .26..8.2, 21,H, 7.38. 18, Ed:4.2. But 
ie ſeems he cannot ſue for the money, but he may take his 
horſe or. goods again, or ſue for them. And if he buy a 
horſe, and give earneſt, and the ſeller break with him,he may 
have an 0 of the Caſe,but (hallrecoyer ſmall dammages, 
for the earneſt is recoverable again in an Aion of Account. 
Hob. Rep p1.96, and he may avoid. his own AR, 
| Butan Ideot,made fo by Gods Hand, whiles he is fo, if he 
doth .incke any ſuch contraR, it ſeems, himſelf, nor.any other 
cannot avoid it, eſpecially if he make himſelf ſo by his 
drunkenneſs or paſſion, or-he like.Co0.4.127, 
Executors. and Adminiſtrators regularly ſhall be charged 
with, and take advantages of the contracts made by their 
Teſtators,(v0.9.86. Plow. 82, See for this my Book:of Com. 


, 1 7; 
mon Aſſurances. 


E Big things onely ſeem to. be neceſſary to the making 
K up of a good and binding contra, ſuch a one as to pro- 
duce an Action. 1. That there be a, good conſideration:; tor 


' if there be none, or no good: conſideration (thar is) there be 


no benefic to the party by whom, nor prejudice or trou- 
ble to the party to whom. the promiſe is made, the contra 
is void 3 And ſoalſoit is where the conſideration is unlawful. 
2, The agreement muſt be perfeR,; for if it be onely:in in- 
ception, that there be a Treaty and no perfeRon, it is but a 
communication, which will not bear up an AQion. Coo.10. 
102.76, Dyer, 356, 17.E4d.4.4. 9.H 7.21, 10.H,7.6, 

| If one make a Leaſe for years in conſideration of a Rent, 
there is in this 24d pro qwo, and the conſideration is good 0n 
both ſides to raile.an Aion. Kelw.&g, 

If I lend one money, and. thereupon he enfeoff me of 
Land, and by agreement I am to have the profits of the land 
till he- pay me my money ; this is a good. contra, and it 
ſeems I can bring no Aion for the money whiles I have the 
land. Firz.Debr.100., 

If 1 agree with another to give him ſo much for hishorſe, 
as 7, $, [hall judge himto be worth; when he hath judged ir, 

| k the 
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the Contract is compleat, and an Action willtie upon it, and 
the Buyer ſhall have a reaſonable time to demand the Judge- 


ment of 7.$S. andif 7. S. die before Judgement, the Contract 
1s determined. Plow.6.14. H. 8. 19.. But then it ſeems the 


horſe muſt be delivered, or money paid,ere the property wil - 
alter, or Action lie for the money, So if an Agreement be, 
that the Buyer ſhall go and ſee the thing, and if he like it, ſhall 
give ſo much forit ; and he when heeerh it, doth once de- 
clare his liking of it, and thereby his bargain is perfect, he 
cannot 2fterwards diſagree tot, and then Actions will arife 
on both ſides. 18. £4. 4. 16. and ifhe once diſlike, hereby the 
Contract is determined. 18. E.4.16. 

If the Contract be to pay part ofthe money prefently,and 
the reſt at a day to come,and the Seller give him time till that 
day to refuſe, in this Caſe, if he agree before rhe day,the 
Contract is compleat , and reciprocal Actions will lie for the 
things and money. Dyer, 99. | 

If the Agreement be, that he ſhall ſee the thing , and ifhe 
like it when he hath ſeen ir, for ſo much money he ſhall have ir, 
in this Caſe when he hath paid the money, and apreed ro 
have it at the Rate, the Contract is perfect, and Actions will 
lie. 17.Ed 4.1. | 

If a Contract be made for twenty buſhels of corn at a 
price, and that the Buyer ſhall pay for them as he doth fetch 
them , this is a good Contract, and the party muſt pay for it 
as he doth fetchirt, or the Seller may refuſe co deliver it. 
Dyer.30. TS” 

if the Contract be to have for Cattel fold x. /.if the Ven- 
dor do ſuch a thing, elſe xx, /. this is a good Contract and 
certain enough, and Actions will lie accordingly. Perk, Set. 
712.714. 

If I fell one Wares for xx./. to be paid when they are deli- 
vered, this is a good Contract ; and when they are deli- 
vered, and not before, the Action will riſe. Firz.Debt.56. 

If I fell a thing to another, and no price is agreed upon, 
and he take the thing into his hands, yet the Contract it ſeems | 
is g00d; and if it be Wine, or any ſuch like thing , the certain 

|  & Ca. price 


D—— 


kf 
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x price whereof is known , and ſet by Law, the Seller may ſue 
for ſo much money in certain, But in other Caſes he mult 
in his Action ſurmiſe that he promiſed to pay as much as it 
was worth, and averr it way worth ſo much in certain, Trin. 


3- Jac. R.R. 
Se. 5. \O make 2. good Contract, to alter property of a thing 
Toalter pro-. £ in ſale thercof, there are three things required. 
Perty I» That the party ſclling, have an Ownerſhip in the thing, 


or a power from the right Owner to ſell it , or elſe that the 
thing be. truly and without Coven ſold in a Market Overt, 
if it be ſaleable there. 

2, That there be a good conſideration in the Agreement. 
| 3. That the Agreement be perfect and conſummate, 
| For if there be only a parly about a fale, and no pefect 
> Agreement, this1s no good Contract on which to ground an 

Action. Coo. 5. 83. Plow. 302, 479. Dyer. 98, See in, 
Property Chap. | 
A. Bargain and Contract of Goods and Chattels.may be 
good, without any ſuch ſolemnity as is uſed in the bargain 
and ſale of Lands, as Deed indented, Inrolment, &c. For it 
may be by word as well as by writing , with or without any 
words of bargain and fale,, as well as by thoſe words, by a 
Deed Paroll as well as by a Deed indented,and that wichout 
any Inrolment at all, and without any delivery of any part of 
the things ſold, or any piece of money (as the manner is) in 
the name of Seiſin. But {in this Caſe alſo , ſome reſpect 
ts to be had unto the cauſe and conſideration of the bargain, 
as well as in the Caſe of the bargain and ſale of Lands. For 
howſoever, perhaps in the Caſe of a grant or bargain, and 
ſale of Goods or Chattels by Deed in writing, the conſidera- 
tion is not material ; And that if a man do by his Deed un- 
der Hand and Seal, bargain and ſell Timber trees, or any 
other thing without any conſideration 7 all, the ſame may 
Paſs weil enough; yet if the contrat be by word, or by 
writing ſealed and not delivered, if thefe be no conſid era: 
tion, orno good conſideration of it, ir is of no effe& _ 
*. Andj 
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And therefore if a man*by word of mouth ſell to me his 
horſe or any other thing, andT pive him, or promiſe him no- 
thing fort; this is void, and will not alter the property of 
the thing ſold., Bur if one ſell me a horſe or any other.thing 


for money, 6r any other valuable: conſideration, and the 
ſame thing is to be delivered to me at a day certain, and by. 


our agreement a day is ſer for the payment of the money, or 
all, or part of the money is paid irhand, orT givecarneſt 
money (albeir it be but a penny) to the ſeller,or I take the 
thing bought by agreement into my poſſeſiion, where no 
money-is paid, earneſt given, or day ſer for the payment, in 
all theſe Caſes there is a good bargain and ſale of the thing,to 
alter the property thereof; and in the firſt Caſe I may have 
an AQton for the thing, and the ſeller for his money ;* in the 
ſecond Caſc I may ſue for and recover the thing bought 3 in 


the third I may ſue for the thing bought, and the ſeller for the 


reſidue of the money; in the fourch Caſe where earneſt is 
1ven we may have reciprocal remedies one againlt che other; 
and in the laſt Caſe,the feller may ſue for his money. If A. ſell 
Cloth to B. for ten ſhillings, and B. cakes away the Cloth 
againſt the will of A. in this Caſe A. (hail have an AQtion of 
Treſpaſs againſt B, and if 4. fell the Cloth to B. for ten 
ſhillings, in his eleRion to make it a bargain or not, and if 
he will, he may keep his Cloth unt:!] the ocher pay him, and 
if eA. ſay nothing, but doth ſuffer B. to take it away, he 
may make ic a bargain if he will, and bring an AQtion of debt 
for his money. If I offer money for a thing ina Markec or 
Faire, and the ſeller agree to take my offer, and whiles I am 
telling the money as faſt as I can, he doth fell the thing to a- 
nother ; or when I have bought it, we agree that he-ſhall 
keep it untill I can go home'to my houſe. to terch the money ; 


 1nboth theſe Caſes, eſpecially in the firſt,the bargains are 


good, ſo as the ſeller may not ſell them afterwards to 
another; and upon the payment, and tender, and refulall of 
the money agreed upon, 1 may take or recover the things. 
Dyer. 29.30. 14. H,$.19. 9. H. 7.21. 21, H, 7.6, 10. H.7. 
6. Plow, 432s | 

O 3 If 
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| If one bargain and ſell his Land, and the trees upon it,but 


the Deed is not inrolled, and the land doth not paſs; in 


this Caſe the trees will not paſs neither. (oo. 11.48.14 a 
Tenant in Feclmple for good conſideration, fell his trees 
upon the Land, the ſale is good, and the buyer may cut and 
take them away, alchough the {eller be dead. Burt otherwiſe 
it is of a Tenant in taile; for there the buyer muſt cut them 
in the life time of the (eller, or he canngr take them after his 
death. Coo. I1. 50. Perk, Set. 58. 

If I {ell my bork co one firſt, on condition that he pay 


me fiye pounds ataday ; and before the day 1 ſell him to a+ 


notker, this ſecond contraRtirt ſeems is void, albeit be not 
paid my money, and I do afterwards ſeize my horſe again, 
PloWy. 432+ 

IfacontraQ befor any thing at a price; but withall it is a- 
erced that the thing mult be delivered to the buyer at fuch a 
time and place, this is a good contraR, to aker property if 
ic be delivered accgrdingly. Fitz. jurans defaite 144. And 
fo if itbe to give ſo much as 7. S. ſhall fer down, when he 
doth fer down, and the thing is delivered, che property is 
alcexed. 14. H. 8. 20, So if it be that he ſhall ſee it, andif 
he like it, and take it away, he ſhall give ſo much, and he 


take it away; and fo inall ſach like Caſes the Law is alike. 


18. Ed, 4. 16. Dyer. 9g. See more in Property Chap. 
If wo lay. money on a wager, and put itinto a third mans 
hands, he that wins it may have it, and he that loſeth ic 


hath no' remedy for his money again. Agrecd at Sarum 
Aſlizes. 9. (ar. Op L 


þ one ow me twenty pounds, atid I buy of him goods 
4 co the vaſue of five pounds ; and it is agreed he (hall keep 
up this five pound rewards his twenty pounds ; it is ſaid this 
is no good contraR,nor pleadable in bar,if he ſue me for the 

five pound. Fitz. Debt. 56, Duere, 
If one promiſe me that I ſhall rerain a rent. I owe him for 
money he is to pay me, it ſees I cannot plead this in bar to 
| | the 


i 
2 


fe 


; <, * 
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the rent; but I may bring my Aion upon the promiſe, if 
| there be conſideration for it. 2. 9. Fac. B, R. Farvu 
Caſe: | A 


N ling contracts, equity doth much rule, and the meaning $2. 5, 
of the parties is much. more _—_— then the form of How a parol 
words ; and therefore if a ſale be of Tods, Pounds, Buſhels, EY 
| Yards, or Els of any thing, it ſhall be accounted, meaſured, ** Pte . 

' and reckoned according to the cuſtome of the place, aid 


' » -not according to. Statutes. Kelw. 87. 37. H. 8. 14. Plow. 
" 'E 149,4l. | | 

- If one promiſe twenty pieces for a thing ; it ſhall-be ex- 
* _.' Ppounded twenty pieces of gold of two and twenty ſhillings 
| a Piece; for this, is the common intendment, If the contract 
4 be for twenty barrels of Ale, or ten.pottles or cups of wine, 


a the buyer ſhall not have the barcels.in the firſt, nor the pottles 
f or cups.in the next Caſe, But if the bargain be for hog(- 
d heads, or firkins of wine, there he (hall have the hogſheads, 
C and firkins of wine. Plow. 86. 17. H, 8. 27. Rroo. Con. 
5 5 raih 4 | 
if | If the Contract. be for a Leaſe for yeers, and. ſay not when 
fo it ſhall begin, it ſhall begin preſently.Coo. 6. 33. If one Leaſe 
ts Land,cxceptingall histrees, hawks do breed in the wood, in 
this Caſe the ſeller and. not the buyer ſhall-have the hawks. 
NS 14. H.8$, 1. If onepromiſe for.good-cauſe to make good a 
it | houſe, thisſhall be cakento repair it. 37.21. Jac.B. R. Keyts' 
9 | Caſe. If one promile.to pay money at ſeveral dayes, no 
Action of debt will lie cill all- the dayes be paſt, but an 


2” of the Caſe will lie after the firſt day. Coo. 10, 
128, | 
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Sea.8. 


Wherea con- 
traR ſhall be 
ſaid to be 

gone and de- 
termined in 


Aftion of the ( aſe. 
JF one make a Leaſe for yeers, rendring rent, and the 

Leſſee be ejected of all the Land bycitle paramount, the 
contract is diſcharged, and he not bound to pay the rent,nor 
will any Actionllie for it; but if the entry be upon part, the 
whole rent doth continue. Bros. Set. 52. Lit. Se. 58. Broo. 


all or part, or 135, Alſo if one make a Leaſe for yeers of that Land where- 


in he hath no eſtate rendring rent, for thisrent no ARtion will 
lies for:the Leſſce will avoyd it by ſhewing this. Bar if the 
Leaſe be by deed indented,contra. Fincheſley f. 45, Lit. Seft. 
58. And'yet if a Leaſe be made for yeers,rendring rent, and 
the Lefſorenter upon the Land during the Leaſe, againſt the 
will of the Lefſee, by this all che renr is ſuſpended during his 
poſſefdion, and no part of it can be ſued for; forir (hall nor 
be apportioned. 9. Ed. 4. 1. Ye. | 

If a debt be due to me upon a contraR, and I take an obli- 
gation for it, or any part of it, by this the whole conerat 
1s determined. Dyer.21. 21. H.,7.5. F.N.B.121. Coe. 6.45, 
3-H, 4.17. and no Aion can be brought upon ic after- 
wards. And yet if I take a writing indented and ſealed (bur 
nor delivered) for it, or an obligation from the party that 
is not good, or thar f$ after made void,or an obligation good 
from aſtranger, and nor from the party, in all cheſe Caſes 
the contraft is not determined. Dyer.230. Fitz. Debr.66. 21, 
H. 7.5. 1f 1 bring an Action upon a concraR, and pet a 
judgement inthe ſuir, hereby the contraRis derermined,and 
no Aion can be brought upon it afterwards. 9. E4. 4. 54. 


. Dyer.21. although execution be not done. 9. Ed. 4. 54. 39. 


H. 6. 34- | 
If an Abbot had bought goods, and part of it had come to 
the uſe of the houſe; and part not, yet the ſuccefſor was 


chargeable for all che money. 38. H. 6.28. If one promiſe + 


me three ſhillings a week for his dyct and lodging, and [ 


finde him dyer,burt not lodging, no ation caa be broughc on 


—— * - pe 


this contract for three ſhillings 2 week, bur an aRion will lic | 


for che dyet upon the contract in Law. g E4. 4. 1. 
If I bean Artiſt, and one promiſe me ten pounds to teach 


hin? 


att: RR 
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Aftion of the Caſe. 


him my Art ſeven yeers, and I die before the ſeyen yeers, by 
this the contraRt is expired, and if the money be not paid it 
is loſt, and is not recoverable. But if the money be paid,he 
hath no remedy ; and if he have given bond for ic, it ſecms 
he muſt pay ir, and is without remedy. 21. Ed, 2.11. If one 
promiſe to ſerve me a yeer for ten pounds, and before the 
yeer be expired/he doth depart out of my ſervice, or dye, or 
I diſcharge him,and he agree to it, the whole debr is loſt;but 
it is ſaid if the money were to be paid. quarterly, and he 0- 
verlive the quarter, that he (hall haye the quartors wages. 19. 
E4. 4.18. 10. H, 6. 25. be 

If a contra be to pay for a thing ſold ſo much as 7. S. 
ſhall ſer down, and 7. S, dye before he ſet it down, hereby. 
the contraRt is determined. 4. H. 8. 19. If the husband fell 
the trees from his wives land for a ſ\umm of money, and the 
buyer doth cut and carry away part of them, and the wife 
dye before he doth cut the reſt ; now by this he is fer of cut- 
ting the reſt, and yer he muſt pay all che money, the contra 
is not gone. Bur if the contra were to cut them at ſuch a 
day and not before, and he cur part before this day,and (he 
dye before the day, in this Caſe he cannot be forced topay 
any of the money. Bros. Contraft. 26. 18. Ed, 4. 6.A 
parol contrat may be determined by a Releaſe in Deed - 
of in Law. Hob. Rep. pl. 27. ea | 

If I make a Leaſe be yeers,and ſale of goods by one con- 
tra for one entire ſumm of money, and the goods be raken 
away from him by the right owner before the money be 
paid, yer he muſt pay me all che money. Soif I ſell two 
horſes for ten pounds, and one of them is another mans,who 
doth take him away, yet the contra&t doth continue,and I 
may recover the whole ten pound, but he may have his aQti- - 


_ onof the Caſe againſt me for ſelling that which is none of 


mine. The ſame Law is (as itſeems) where all that is ſold is 
another mans, and he take it away,7. H. 7. 4. Coo. 3.22. 18. 
Ea. 4.6. g. Ed. 4.1.12, H.8.13, 
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Of « Pledg. 


Sea.g. 
Bar in avoy- 
danceof debt 
#1 a contract 


Pledg of 
goods What it 


FT may be dexermimed by art Arbicrement alfo. 4. H. 6.17. 

And: af rhefe things: may bes pleaded. in avoydance of 
Actions upors theſe coneraRs ; And ſo'aflo may paymenc 
without at acquictance as fore (xy, others not. 41. Ea. 3. s 
Swalfwse bur by wager of Law'in a former Afton upori the 
contraQ& will bara min irr anorficr 4@fon' uporr the'contrdt, 
Fitz.” At of rhe:Caſt; 105. 

For the farther opening and clearing of cis point, we 
ſhall upon'chivoccaſion digreſs a littte; zmtt ſay'awor@ co tlie 
doArine of a Pledg of goods. | 


- 


CHAP. XVT. 
Of a Pledy. 


A Peg is a: pxwii' of goods laid or bvtind for moriey 
; A borrowed peremptonily to bt the goouFof tie Eredit- 
or forever, if the money'be not paid at riſe day agreed up> 


on. As where one dork delivera- Chhittel pttfshial”ro 4'men' 


- ivaffuranze of another thing! had'of hith at'thtfarlt cine; 


and this is either,.in Deed when ir is by agtetmerit of the' 
parties3: Avif onepledg Jewels; Plate, or GvotFro'atiother 
for twenty pounds which he dottow to'hitn, and if kt*do 
not pay the money atthe day, that the patcy ſhalſhive'chermh; 
in'this'caſe if he do'pay the'money at the day, he ſhall have 
the rhingspledged aghin; or an'Attion of Detiawe t6 recover 
them if he refuſe 'to deliver: ther! Andif he donor pay the: 
money atthe'day;then che other ſhal have the Job pi6d eq 
for ever. An&this is ptoperly called /a'pltedg. Or by Law wheii' 
irisby operationof Law; S0/@gatmitririn'aTaylots ſhop is'a 
pledg; for hemaytkE&p;butcannoriell ot ufeictill he be paid 
for the making of ic.So a hof{e ift a'Hoſtery is a'ptedg, forthe 


K- 


Hoſtler may keep him, but not uſe or ſell him till he be paid + 
ſor his meat : And if he leave him till his meat comes to as © 


much 


Of aPOleds. 107 


much as the horſe, then he may ſell him alſo. Agreed. Tris.3. 
Zac. B.R. Termesley. CMortga e. Lit. 332.333. Kelw. $2. 

The nature of goods pawned, and rhe power and intereſt The nature 
of the parties by whom and to whom it is pledged, are this; des "x = 
The party that doth pledg the goods till the time of redemp- —_ —_ 
tion or forfeiture come, and till they be forfeited, hath ſuch parties there. 
a general property in the goods pledged, as if in this time unto, 
they be caſually loſt, he muſt abide the loſs; And they can- Th 
notbe forfeired by the party that hath them in pawn for any "UII 
offence of his, nor can' they be taken inexecution, nor at- 
tacked for his Debr. And the party that hath them in pawh, 
hath ſuch a ſpecial property in them, that if the —_ pawned 
be an Oxc, Horſe, or the like, he may work it, if it be a Cow 
he may milke it ; And if ic be any orher thing that will nor 
grow much worſe by uſage, as apparel or the like, hem 
uſe it as the firſt owner thereof might have done, Bur if he Action of the 
abuſe it,an Action of the Caſe lieth againſt him, by him that Caſe. 
did put it to pawn. - And he that hath ſuch a pledg, may af. 
ſign over his intereſt ro another, and the Aﬀignee ſhall hol 
it ſubjeR to the ſame comflition, And if the poods be taken 
away from the party that hath them in pawn, he may haye an 
Aion of Treſpas for the ezking thereof, and fay 2 aare bona 
& catalla fa cepit. And if he that hath the pawn, dye be- Treſpaſs.” | 
fore the day of redemption, his executor ſhall have it upon 
the ſame termes as he had it; Broo, Attachment 20,D, 7+ S+, 
130. CM. 7. Fac. (. B, Levils Cale per 3. Faſtices. 
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CHAP. XVIL. 
Of Property and Chattels. 


- Crion following Property and Ownerſhip, as the ſhad-. 

| | A dow the body, and contra Chattels and Property - 
; having a neer relation one to the other, we think it very per- 
. tinent to the clearing of the things preceding, and follow- 

ing,to treat a while ere we go further, of theſe two things, 

the which we ſhall pat together. | 


Sea. 11 JJRoperty.isthe right that a man hath co any thing, which - 
Property, P no way dependeth upon another mans curteſie. And this 
_ _ of Lands and real things was faid to be general or abſolute, 
of & - and ſpecial or qualified, The abſolute Property of a thing, 
FF #5 is apower to do with it what one will ; And ſo they were 
wont to ſay no SubjeR had property in his Lands; for all 
the Lands of the Kingdom were faid to be held mediatly or 
immediatly of the Crown. But by Property in this place we 
will underſtand the ownerſhip a man hath of, and right a 
man hath.to any Chattel. And for this we muſt know that 
Chartels are poſſeſſions of goods moveable and unmoveable, 
except ſach as are in nature of a freehold, or parcel of ir, 
And theſe are either real or immoveable,which are ſuch as do 
not immediatly appertain to the perſon, bnt either to ſome 0- 
ther thing by way of dependance, asa box with writings of 
Land, the body of a Ward, the fruit of a Tree,or the tree it 
ſelf upon.the Land, or are iſſuing our of things immoveable, 
& of a more real nature,as Leaſes for yeers,at will, wardſhips, 
the eſtates of gardeins in Chivalry, which hold the Land for 
the lingle or double value, the eſtates of tenants by Statute 
Merchant, Staple or Elegit,and grants of the next advouſon, | 
or jeMe they are perſonal! and moyeable, z, e.. ſuch as are. | 


moved. * 


EE CEC IE] 


Nl VE 
= 


of Property and ( hattels. 


109 - 


- moved by others, as money, plate, gold, ſilver, jewels, uten. 


fils, houſhold ſtuff, debts, wood cur, corn,emblements, hay, 
and the like, or ſuch as move themſelves, as Cattel, and the 
like ; And therefore called perſonal, either becauſe they are. 


- ſuch-as do immediately belong to the perſon of a man, as a 


horſe, &c. or becauſe being detained from a 'man, he hath. 
no means to recover them but a perſonal Action. And 


therefore are ſaid to be moveable, becanſe one may move, 


them, and make them to follow a man from one place to 
another. And all theſe one may deviſe by his will, or if he 
dye,they (hall go to his Executors or Adminiſtrators. Both. 
theſe kinds of Chattels alſoare either in Poſſeſlion, as when 
one hath his ward or his goods in hand, or in Aion, which. 
is. where one hath not the thing it ſelf, bur an ARton to re- 
cover it. And then it is called a Choſe in Aﬀtion.Termes Ley.. 
Stamf. Pr. cap. 16. Stat. 1. Eliz. chap. 2. Coo. Super Lit. f\, 
42, 118. Plow. 192. Dyer, 277. 5. Coo, 4:65.3.12. Perk.Sebt. 
60. F. N. B. 128. 

Perſonal things alſo are either quick and. living, as Beaſts,. 
Fowle, and the like ; or dead, as money, gold, ſilver, and the. 
like ; the living alſo are either tame or wild. 

Of theſe things there are three kinds of properties, Abſo-. 
lute, Qualified or limited, and Poſſeſſory. The abſolute pro- 
perty is that general righct-which a man hath in a ching,wich- 
out dependance on any other. The qualified or limiced 
progeny is a property to ſome purpoſes ; ſuch a one the huſ- 

and hath in his wives real chattels and debts by the marriage, 
but he hath an abſolute property in her chattels perſonal, _ 
So of a pledge, he to whom it is pledged hath bur a ſpecial 
property init. The Poſſeflory property is onely fo long as 
one hath the poſlcſſion of the thing ; And the general pro- 
perty is in him that did pledge. Bur of things which are Fere 
zature, ashiſh in a River or Pond, fowl, wilde bealts in a 
Field or Park, a man can have no abſolute property; and 
of theſe he can have onely a poſſeſſory property, the which 
he may attain by two means. 1. By Induſtry. 2. Ratione 
7mpotentie & loci, By Induſtry when he taketh them, or 

Þ 5 


3 maketh . 
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Treſpaſs. 


mm 
Executor, 
Felony, 


maketh them Mar/ueta or domeſtica (3. ) manni or donani aſ- 
ſweta ; in theſe he hath a property onely ſo long as they re- 
main tame, So of a reclaimed Hawk, or tame Deer, Pigeon, 
Cony, Pheſant, or Partridge, Ferrets to catch Coneyes; for if 
they turn wilde again, and have not aninmum reveriexd;, the 
property is loſt, rations impotentie & loci. And yet if one 
take wilde beaſts, or fowl, and keep them alive in a room, 
though they be not tame, he hath a property in them 
whilſt chey are there, So fiſh in a Trunk, and if any take 
them away, he may have an ARion of Treſpaſs for it. And 


* if I have _ Hawks in my Woods, or young Pigeons in 


my houſe, or boxes about my houſe, till they fly, T have a 
property in them, and may bring an Aion of Trefpaſs for 
for the taking of them as for the taking of my own, Bur in 
cafe where one hath witde deafts, as Hares, Decr,Conyes; or 
Fow}, xs Phefanty, Partridges,Swans, or the like, ratione pro- 
vitegii onely, as by reaſon of a Park or Warren, here he hath 
no property in them. And therefore albeit he may bring | 
an Aion of Treſpaſs for breaking his Park or Warren and 
raking away his Dear, &c. yet he cannot fay S#or. For if the 
owner of the Parkdie, the game ſhallgo with the Park, not 
to the Exceutor. Nor can any Felony be by the taking 


' away of theſe things. Bue when they are made tearie, the 


Law isotherwifſe. So alfo of Fiſh it a pond, atbeit they 
ſhall go with the Pond, and not to the Execntor, yet Felopy 
may- be done in them,as hath been adjudged, 2.4 6,37. Elix. | 
Butin al living tame things as in Oxen, Cows, Sheep, Hens, 
' Ducks, Geeſe, Capons, Horſes, Bultocks, Swine, Goats, and 
their Eggs and yong ones, and the ke, and in all dead 
ehings, as Emblements, Timber, Jewels, Houſhold-ſtuffe, 
Implements, Utenſils, Mony, Plate, Corn, Hay, Wood 
felted, wares, Merchandizes, Carts, Plows, Inftruments of 
Muſick, Coaches, and fuch like moveables, one may have an 
abfolute and general Property. Alfo one may have a Pro+ 
perty in things of abaſe nature wherein no Felony can be . 
committed ; asa bloud-honnd, Maſtiffe, Hounds, Gray- | 
hound, Spaniels, &c. and for theſe he may have an _ F; 

| of & 


_ fothis'Debrz and ifthey bers 


21. H, 7:1497, H7:8. 
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of T wy and ſay, that he tpok his dog. So a man may T**{pals: 
have a Property if SWans. But if rhe " hibgs be 20 po 
wvitare yet 2 man may hive but a Fodctorh property 
them; as if Fbortow # horſe or other thing f or ap pacpo! F 
have- 4 ſpecial property i in itto the purpoſe for which iv is 
bortowed. And cherefort in theſe che that hath'rhe ah 
neral-property,carinotrake them away Fro EPs 
#recment;: and if he do; Tm have an Aion of r ae (2 
againft hint for the wrong. Antl if Th67r0w/ 4 hoffe for 

to D&v#; arid ride' dvr of theeway, yer the owner eantiok 
take his horſe frond mt tat 7 ride my Jourty ;' bur he may 
hive-ati AQtion'df the Cafe for this exceedin fn his jaorge j 
And* hehe it is thhr id one'dhd* the ſame itis, and at t ic 
fare cite, 08 rai may have' rhe' g eral, and” ansthef a 
ſperin! property,'ss in the caſts before X., nfif one man'de- 
liver goods'fo me'to' deliver over, hi hat 'rhe gene ral 'Pro- 

ty-in'thein,' iMſoniich as — oa cake by Ecurioh 


nay have a X lie 


for them, aid ſo*iiky I allo ufon' ca rope rty "4 
2 for life or yea!s&fxth' a on Red wk 


5h che Tees Bs 

pm_ the Lantto' ſhroilf G Hoh ve uit and 

xduw of them;bntrthe Lefldr Fe the general property of 
as And thus'aFit ſeerits ofie ay ha Rafe ſpecial roper- 
ty.in a'Chatrel perſonal for Kis life by pig: en I 
hire'andther matis horſe for my mbny quing my life, and j in 
alt ſuch'caſesotie of themtghbbe'witKour oing wrohg des 
prive'thÞ othitr' of kis/intterdſt itn Ht thing. 17. £44 4.8, 
Co. apo Lit. 145:;To; F4\ 4} 14) I5. Ke w. $8.7 «fT1, (004 
11:50. (0.7.17. F.N.B. 86.89: 14. «$1; 12, H. 8. 4. 
18; 8.2.'5,  H'6''$5. Dyer 306: 8. Ed.4.5. Plow, 524. 
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Se. 3. 
Where, and 
by whatA&s 
the Property 
of Chattels 


_ 


He propertie of Chattels may be altered , either by Act 
1 Law, or by Aet of the party. By Act of Law in di- 
vets cafes by Forfeiture, as goods forfeit by Felony, that be- 
come. Waif, Eſtray , Wreck,, &c. So Goods Attached to 


ſhal be chan- bring the party ta.appear where he makes defaulr, Dyer.338. 


ged, and 
gained a- 
gainſt the 
owner, - ot 
not. | 
By A&of 
—_ | 
Felony, | 
Waife, &c, 
Executor 


Felonie. | 


Brook Attachment 10. Soby other means, as a- Harr ot Cr- 
ftom after a Tenants death that holds by that Tenure, 8.H.7, 
20. Soif I marry a Wife that hath perſonal Goods , by the 
very marriage the property thereof is in me, 21.H.7.29. If 
one take away my goods as a Treſpaſſor, and I fue him, and 
recover Dammages for my Goods, by this he hath gained the 
property of the Goods, Kelw. 62.63.58.Ex0d.21.35.36. By 
Executorſhip or Adminiſtration , the property of the De- 


ceaſed's Goods are altered, and veſted in the Executor,or Ad- ' 


miniſtraror. And if an Executor pay ſo much money as he 
hath Goods,by this he doth gain the property of the Goods, 


Kelw. 62. And if two Executors be, and one of them ha» | 
ving onely Goods enough to pay the Debts , and he pay * 
them, by this he alone ſhall get the property thereof, 13. H. 
4.2. SO it ſeems alſo where one doth take away my Goods, * 


with pretence of Title, Brook,Property 35. Bar by ſtealing of | 


Goods onely without fale, no property is altered by law, 


4 H.7.5. So neither by a Sheriffs caking of goods in Exe- 


curion till ſale, Dyer.98. 67. So if one borrow or find my 
g00ds,0r take them from me in jeſt, asa diſtreſs, or the like, 
this without a ſubſequent ſale in a Market or Fair doth not 
change the property. eAdaition to Iuſt. Dodaridg. f. 50, 
Broo. Property, 27. 20. H 7.52, _ 

By the A of the party the Property of goods may be 
ined and altered many ways. As by gift either in a mans 


* _ . v _ 


life time, which may be with or without a writing or Deed,or | 


there are many things to be known : 


TI. The ſale muſt be perfeA, and there muſt be a a conſi- ; 


deration.; bur for this, See (ontraQ,in chap. at large. 


2, If ic be perfeAt and well made, and the goods the | 
ſellers ; 


; at his death by Legacy, or by fale or Contra, wherein | 
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ſellers own goods ; If the Contract be made out of any 
Fair or Market it is good enough between the parties to 
change the property, and to paſs the thing ſold to the 
Vendee. | 

3. Yea albeit the Seller know of an Execution againſt 
his goods and bein fear of it, and ſell the goods to prevent 
it, Addition to Inſt. Doaa. f.40. | 

4. Ifa Sheriff ſell goods he hath in Execution, the fale 
is good and unavoidable, albeit the Judgement be after re- 
verſed, Dyer 98-67. ; 

5. Sale of any living or dead goods (except horſes ) 
in a Fair or Market, on the Fair or Market day , be the 
goods whoſe they will, yea alchough they were ſtollen, is 
200d to change the Property and -ſertle them in the buyer ; 
and this ſale ſhall not only bind the parties, but thoſe alſo 
that have right thereunto, Perk, Sef?, 93. D. & $1,328, 
But herein take theſe things. | | 

1. It muſt be a Sale; and therefore if one ſell me mine own 
Goods, Perk.Sett.39. or a tender Infant, that the buyer. may 
perceive to be within age, or a woman Covert, that the buy- 


er knows to be ſo ( except it be of ſuch things ſhe doth uſual- ]. 


ly deal in, or by her husbands conſent) theſe Sales do not al- 
rer the property, 21.7. 49.23. Eliz.Gibſons Caſe,Cook ?nſb. 
20 Perk.713. 

2: It mult be a Sale, nota ym without any valuable 
conſideration, 13, E4.4.10. 12,H. 

13. 

_ , It muſt be in a Market, or Fair where it is done; for Sale 
out of a Market or Fair, is nodgood; or ina place whith is ſo 


the day before the Marker or Fair buy itollen. Goods, and 


{ive earneſt, bur he hach time to cake or leave till the next 


day by noon, and then they are brought into the Fair oc 
Marker, and then he doch agree, pay his money, and Toll, it 

ſeems this,is not good, Cook,5. $3. Dyer 99. 
4. The Contract mult be made there, Dyer 99. 131. 
\* if $» The . 


. 10. Cook Inſtit. 2. Part | 


Sea. z- 
Þ ' - : ry Sale of 200d 
in Repucacion, and not in truth, ic ſeems is not good , and ſo Fo : Mes | 
ir was held by Juſtice Bridgeman, Trin. 3. ({ar. And if one, maker, 


# 
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5. The Sale muſt be bona fide;for if there be any Covinous 
Agreement made between me and another to fell the goods 
of a thir& man in a Fair or Market, or I ſell chem ro one that 
knoweth them to be the Goods of another man, this will nor 
alter the propertic, nor conclade him , Cook 3.78. 5. 83. 

.H.G.5. | 8 
gr bw have held that the Safe muſt be on a working day; 
and ther a Sale in Zondor every wad ry, bs ofthe week is 
900d, becauſe every day there (but the ow day)1s a Market 
day; and that a Sale, though in a Fair or Market on the Lords 
day,is not good to change the property of the thing fold, 12. 


—_— 


- Ed 4.9.Neyes new Book, Dyer 12.Cook 5.83.But others hold 


the contrary , and that Frers non deber,ſed faftum valet ; and 
fo it feems 1t was held in Comirs Caſe,in 38. Eliz.B. Rand all 
agreed. the parties may be puniſhed for prophaning the day. 
And | hope the validity of the fale wil be yet again difpured; 
wherefore Caveat Emprtor, ' 

7. The Sale muſt be m an openplace, and in 
the uſnal and proper place, for ſale of ſachthings. And 
hence ir is that iris held, That goods ſold im Zodoy in any 
fhop ufed ro ſell ſuch rhings , as Plate in a Goldſmiths ſhop, 


Cloth in a Drapers ſhop, their ſafe is good. Bur if Plate be 


there fold in # Scrivners thop openly,orin a Goldſmiths ſhop 
or houſe pn the doors or curtains, or of Cfoth in 
a Warehouſe, Backhoufe , and nor the ſhop, this fale is not 
200d,Co0.5.83,4 H.7.5. St.t.Zac.21. 35.H.6.7. Coo. 2.part 
Inſt.713. D.& $.149. 

8. They mult be the Goods of a ſubje@; for if the Kings 
Goods had been fo fold , the fale had not been eo, 
7. H. 7:12. 35. 4.6. 39. PloWwd, 243. Cook 2. part Inftir. 


9. The Sale muft be in the day time, between ſan rifing , 

and ſun ſet, O/d Book of Entries, 327. Cook, Inſtitut, 2.T. 

wa | 24S | 
10, The goods muſt be free at the time of fale, and nor 7% 


Officer fetſe them, and the Officer or other ſel} the Goo 


Cuſtodia Legis ; For if one fteal my goods, and the Zing: : 
$ 
n 


4 i 
i 
3p 
| 24 

£ 

t 
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in a Fair, c,but I profecute the Felav, and thereby he is At- 
rainted ; in this caſe the ſale is nought, and I (hall have my 
ods reſtored, Stawp.phCorone 365. 21.H,8.11, Cook Inſt. 
2-part 714. Foes 
; 1. Some have held that Toll ault þe paid, or at leaſt ea- 
cred upon the ſale, or elſe that the ale is noc good. Bur ic 
ſeems in all caſes, but incaſe of ſale of horſes,the ſake is good 
without paying or eatring of Toll: And in Ceamws and Bow- 
s Caſe, 38.Eliz,B.R, Rot.g5;3. It was adjudged that a ſale 
of ſach Goods in any 'Markec or Fair in Enyiend , is good, 
and the property altered without payment of Toll, See g. H. 
6.45. Stat.2.& 3. Pbl. & A. ch.7. Cook, Inftit. 2: part 714. 


716. | 
But by the Srar- of 34.7.8. 26, the ſale of Goods or Chat- 
tels ſtollen in any Market or Fair in the Dominion of FWel/es, 
will aarchaage the property there ; but the owner 
roofchereot, may have his goods again : but in £xg/exd the 
w is otherwiſe. | | | 
13, Ifthething ſold be a horſe beaſt that is ſollen , the 
ſale will notbe good , nor property be changed as to the 
_ , unke6 there be all theſe things alſo done in the 


1. It muſt be ridden, led, walked , driver, .or kepe 
Randing by the ſpace of enc hour together at tealt, berween 
10 of the clock, and fun ſer, 4 

2. This mult bein an open place, and inche places where- 
in horſes there are commonly uſed co be fold , and nor 
within any houſe , yard, backſide, erother privy or ſecrer 


£ 


3.All che parties to the Contradk there preſent in the Farr, 
ec. muſt come cogethec with the horke tothe Toll-caker, or 
book- keeper. | | 
'4+ The book keeper muſt then write down inhis book, the 
namcs,lir-names., and dwelling places of the parciesro the 
_ the colour, and one |iperial.markat che lealt of the 
orſe. 
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5. If any-Toll be due, it muſt be paid, otherwiſe a peny muſt 
be paid for the entry. + i 7 
6. Either the book- keeper, or other chicf Officer of the fair 
or marker, muſt rake upon him the perfeR knowledge of the 
ſeller, both-his names,.and place of dwelling, which muſt be 
enired into the book there, or elſe the ſeller muſt- bring-to 
the book-keeper, or-other Officer of the fair-, one ſufficient 
perſon,a voncher that ſhall teſtitie that he knoweth the ſeller, 
his crue names, myſtery and place of dwelling; and it is ſaid 
_ branchextendech to the ſales of all horſes, tollen, or not 
llen.. 
7. Not onely the Chriſtian name, fir-name, myſtery and 


| place of dwelling, or Reſciancy of the ſeller, but alſo of the 


voucher,if any be, muſt be entred in the book. 

8: The very true price boa fide given for the horſe, muſta}- 
ſoþe entred into the book ; bur it ſeems there need nor ſuch 
a ſarge entry, and no more is required in the entry , but that 


thfTol or book-keeper,or voucher,did know the parties, ec. 


for if they fay they know, and do not know, yet the fale and 
entry is good ; bat if in truth it be all falſe thatis teſtified by 
the voucher, or the book-keeper, in this caſe the ſale is void. 
Burt the book keepers entry prima facie, thall be preſumed to 
be true till che contrary be proved, that there is no fuch per- 
ſon-as the ſeller, owned by the book-keeper or-voucher ; but 


* it being proved that none ſuch was there at the time of the 


fale, the ſale is void : and all this was agreed by-the Court ar 
Gleceſter Aſſiſes. Lent.1649. by the Lord Chief Baron ilde, 
Trin. 10.Car. B.R. Barker and Readings Caſe, A.broughe 
Trover againſt B. for a horſe. B. pleaded ſale, and Toltpaid, 


&c. A.replyed that wereno ſuch vouchers inrerum. natura, . 


B. Demurred, and .it was adjudged. for A. the Plaintiff-upon 
a ſpecial verdiQt. Star.2, 3. Ph.AM.7.2.Ed.3.15.5.Ed 3.3: 
27, H.6,5. 31-Eliz.12.; Bur albthis notwichſtanding,, -a man 
may. without all this care ſell ina fair or marker his own 


horſe, to which no.man hah any pretence of right, and this 


fale is good. 


* 4 
ke 
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17. 


There are divers other branches required herein by the 
Statutes of 2, & 3. Ph. & 71.7.& 31. Eliz. as that Ru- 
lers of Fairs -muſtappoint, 1. A ſer and fir place for ſale of 
horſes, 2. A ſufficient Book and Book-keeper. 3. That 
the Book or Toll-keeper ſhall rake tvs Toll-if any be due,be- 
tween ten aclock and Sunſer. 4. Shall deliver his Book to 
the Ruler of theFair. | 5. That.no man ſhall make-a falſe 
Voucher, or vouch that he knoweth not to be true.” 6. No 
book: keeper as of his own knowledge, ſhall enter that 
he knoweth not to be true. #7. That the Book-keeper 
muſt. give. to the buyer requiring. it and paying two 
pence, a note in writing of the contents of the fame bargain 
under the book- keepers hand. : But: theſe-extend not to 
the prejudice of the ſale ;. for albcic theſe be omitted, yet 
the ſale is good, and Property changed.  Andif any ftol- 
len horſe-beaſt ſhall be duly ſold according to all. theſe 
conditions: yet if the owner, his executor, or adminiſtrator, 
or any other by his appointment do within ſix months 
of the Felony done, claim, and by two witneſſes within 
forty days after prove his claim, and that the horſe was his 
within fix months before the claim, . before ſome Juſtice of 
Peace in or neer the place where the horſe is found, and 


ſhall pay or offer to pay ſo much mony as the buyer gave, or 
the buyer will depoſe before the Juſtice of Peace he gave for - 


the ſame,, the property. is ſaved:to the owner,and he may 


either take him, or have Detinue, Replevin,or other Action - 


for him, 3 1.E1z.(o0. Inſtit.2. 715,716, 717, 718. 

13, If one ſell my goods thus, and afterhe getteth them 
again,in this caſe, I may take them from him, 34. H.6.10.Coo. 
2.,part.Inſt.713. | 

14, If Goods be ſold not having theſe conditions in them, 
ſo as to bind a ſtranger, yet the ſale is good between the par- 
ties themſelves, Cook 2.7 


nſt.714. 
15. And Goods thus of as before, will change the. pro- Perſons con- 
perty, albeit they be the Goods of an Infant, Fer (overt, cluded, 


1deor, one in Priſon, or beyond Sea, and ſuch. as have the right 
| in 
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39.P low.243. 


- -T6. If4 promiſe for good cauſe to deliver another ewenty : 


buſhels of Corn by a day, by this the property thereof 1s 
not akered. So if I buy twenty buſhels of Corn of a man for 
good cauſe, the Corn not being in baggs,or place 
thisno ts altered, Xelw. 77.69. but if the fale be 


6.5 


the money, in this caſe the property 
and chisis a good ale, 27.F7.8.16. Burt ifhe fell me the bett 
horſe in thus able, and chere are more horſes then one there, 
in chis caſe the property is not nitered till I have made my E- 

. teRion; and yer if there were but one horſe there, Contra. 
Kelw.77 .6g.Scc for this more in ComraQt. 


To whom . . 

Hoirs, orto ine and-my Succefſors,and I dye, my Execaror 
= 6.8874 or Adminiſtrator, and not my Heir, ſhall have this Term. 
doth belong. The ſame Law is, if a Wargſhip or the next Advowſon of n 


Charels real Church be granted anco me and my Heirs; or if a Covenaac, 
and of a real qv an Obki 


nature, 


notwithſtanding (hall have it during the Term, Cook 10. $7, 


in anothers right,as an Execucor or Adminiſtrator, D.& St. - | 


es certain by - 
.of Corn in Sacks, or accrtainparcel of Corn ,Contra, 33. H. 


17. If one Covenant with me that if I pay him 10.1.ſach a ; 
day, I ſball have all his Goods in ſuch a place, and I pay tim * 
of his Goods is alcered,, 


Sea. 4 T* a Leaſe for-years of Land be granted to me and my : 


ion be made tome, and my Heirs; for in all 

rheſe caſes thisis ſtit! z Chattel#n me, that ſhall go-to my Ex- | 
ceutor or adminiſtrator, and he onely (hall cake adyantage p 
by it ; and if my Heir or fucceflor happen to get the Deed, 
che Executor or Adminiſtracor may recover it from him, 
And if a Leaſe be made co me for ewenty years , without nz-  ; 
ming my Executors, or Adminiſtrators , or Aﬀignes in the - 
a i thiscaſe if I dye, my Exccator or Adminiſtrutor © 


we 
= Re 


Littl. Seft. 740. Fitz, Acconspt 56. F.N,B.120. New term! | wil 


of the Law,Tit. Aſſigne. And if a Leaſe for years be made to in} 
a Biſhop and his Saccefſors, and he dye, his Execeror or Ad. © 
And ifa man bc 


poſſeſſed 1 


miniftracor, not his Sucreffor, ſhall kave it. 
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poſſelfed of a Term of 'years. of land, and grant ig by 
Deed , or give it by will ro me and my Heirs, or 
to me and my Heirs Males; or deviſe it by will to 
A. for lite, the Remainder to me and my Heirs; in theſe 
caſes I ſhall have theſe terms of years as Chattels ; and after 
-my death, my Executor or Adminiftratox (half have them , 
(ook, ſrper Littl.49. Cook. 8.95. 10.87. Plew.524. And if a, 
man grant a Rent out of his land to me and my Heirs for 
ewenty years, and I dye, my Executor or Adminitcater, not 
my Heir, (hall have this Rent, Liecd. Sefi.740. And if a Rent 
be granted to me, my Heirs and Exccutors during the life of 
I.'S. and for one half year after, and I dye , in this caſe the. 
half years Rene ſhall go to my Executor or Adminiieator , 
and co my Heir, © 
And ifI be Seifed of land in Fee, arid make a Leaſe for 
years of it, rendring Rent, and then: Devife this Rent to a - 
ftranger, and the Deviſee dye; tn this calc his Excentar or ad- 
miniſtrator ſhall haye it. And if Leſſee for life make a Leaſe 
for years abſolutely, this in Law is a Leaſe for fo many years 
' if thelife ſo long hive, and (hall go to the Executor or Ad> 
miniſtrator after his death, 14.7.7ac.C.B. Wats Caſe. Litth. 
S$etft.739.Dyer 5. 00k 7.1 y F | ; 
If aman be poflefſed ofa Term or Leaſe for years, and de 
by Wifl deviſe to one for life, and after toanother for like, 
; or for the reſidue of the years, theſe deviſes are gaod ,. and 
= the Deviſees ſhalt have it accordingly, and the Exccuzor af 
2 him in Remainder after his death ſhall have this poſſibility as 
© a Chatcel, and he'thar hath the firſt eſtave, cannot bar him of 
the next, but not as a Free- hold, for the quality of che Eſtaze 
is not hereby changed, Bur if fuch a conveyance wore by 
-- Deed, in this cafe he co whom the firſt eſtate were limited 
= would have all the whole term; and,they that are to.come in 
 - Remainder, would have nothing. So alſo ſuch a Deviſe by 
© will of a Chartel perſonal, will (agirſcems) be: void to- him 
I. r: Remainder, 'But [2#4re'of this, and ſee Fitz. Deviſe, 
© ſontra. 
= Butifamanbepoſſceſſedof a Term, and do Deviſe it to 


one, 
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- one, and the Heirs of his body, the Remainder to another, | 
this Deviſe is void to him in Remainder, and the firſt Devi. |; 
ſce and his Executors (hall have it all the time. And if he © 


2% 
A "Y 
= 
bE- 
A 


Deviſe it to one and his Heirs , the Deviſee hath no Free- © 


hold, but ir (ſhall go to his Executors as a Chattel. Cook 8. 


95. 10. 47. Plowd. 525. Dyer 358. Brook Chatt. 23. 


Gook 10. 87. Watts ,& Gouldiborows Caſe. AM. 19. Jac, 
(3 


and grant a Rent Charge our of it to 7. S. for his life, ocin 
Fee, this is a good grant,and the land (hill be charged during 
the Term only, Cook ſuper Lit.147. , 


KO 


Ifa manbe poſſeſſed of a Term, or Leaſe for years of land, | 


If one that hath a Leaſe for years enter into a Statute ,; and ' 


execution be ſued thereupon,and the Sheriff excend che Leaſe, 
and deliver it to the Conuſee at a yearly value, as he may ei- 
ther ſell ic outright, or extend it ata yearly value , which he 
_ this is no. Franxck-Texement in the Conuſee,burt a Chat- 
tel till. }'y 


| Ifa Termor Grant all his eſtate £o A. tothe uſe of him- 
ſelf, and his wife for their lives; In this caſe neither the Ter- | 


mor or his wife hath any. Free-hold ; for the Statnte of 27. 


. doth nor execute the poſſeſſion to this-uſe. , And therefore.if 


he or his wife/grant this ro another, their Grant is void , for 
che whole intereſt in Law is in 4. Dyer 369. If a Leaſe 
be madeto 7. S. for forty years, if he l;ve ſo long , and if he 


dye within the ſaid Term, that his wife ſhall have che reſidue. 


of the Term; now this is no Free: hold, and by the death of /, 
S. the Leaſe is ended; and therefore the Remainder to his 

wife is void, Dyer 25 3. - | 

A man may have an eſtate of Free-hold or Inheritance it 

other things as well as Lands, Rents, Commons, and 
= like, as ina Robe, a Garment, Bread, or Drink,or the. 
If Land or Rent be granted to one and his heirs,during tht + 
life of LS. in thiscaſc, after. the death of the Grantee, hi. 
Heir, not his Executor ſhall have ir, Lir. Se#.739. Andres! 
- gularly all other things which arenot forfeited by an Out#: 
law” 
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lawry in a Perſonal Aion, nor Attachable in Aſſiſe, nor di- 
ſtrainable for Rene, or the taking away whereof will be no 
Felony,they are not to be reckoned chattels that ſhall go to 


the Executor, 20. H.7.13.KelW.118. : | | 
If one ſeiſed of Land in Fee, make a Feoffment of it to me, Of Trees 


excepting the Trees, and after grant me the Trees for years ; 
in this caſe the Trees are a Chattel in me, and my Execucors, 
Iſhall have them. . And if one ſeiſed of land in Fee, fell the 


' trees, or ſell the land, excepting the trees, theſe it ſeems are 


chattels perſonal, and if the Vendor dye, in the firlt caſe the 
Vendee ſhall have them, and the Vendor ſhall have the trees 
excepted in the laſt, albeit they be not cur down; andifin 
the laſt caſe he grant the trees, the Grantee ſhall have them. 
Cook 11.50. Perk. Seft.z8.Cook4 63. 

If one Leaſe me his land for ten years, and after Leaſe me 
the trees for twenty years, after the Leaſe for twenty years 
ended, I (hall have the trees as a chattel. Cook, 4. 63. Perk, 
Seft.58. 

If one be ſeifſed in fee of lands whereon there are trees 
growing, and he make : Feoffment of the land to me, ex- 
cepting the trees,and afterwards he doth fell me the trees for 
ever, and afterI dye; in this caſe my Executor or Admini- 
ſtrator ſhall not have theſe trees, as they ſhall in caſe where 
the feoffer doth grant them to me for years. * And it I be 
ſeiſed of land in fee, and | make a leaſe for life or years of ity 
excepting the trecs, and afterwards I dye; in this caſe 
my Executor or Adminiſtrator (hall not have theſe trees, 
bur they ſhall go in both caſes with the land. Cook, 4. 63, 


11.48. 


If a Leaſe be made for life or years, of land whereon a houſe 
is ſtanding, or Timber is growing,and the houſe is proſtrate, 
or the Timber is cut or fallen down, (by whomlſoever, or 
what means ſoever it be ) the materials of this houſe, and this 
Timber is now become a chattel ; and therefore if the Leaſe 
be without impeachment of Waſt, it ſhall go to the Leſſee, 
and after his death to his Executor or Adminiſtrator ; bur it 
the Leaſe be otherwiſe, it ſhall go tothe Leſſor, and afcer his 

| =. * death, 
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death to his executor or adminiſtrator. Bur if the timber 
be cur for reparation only, or the Leſſee willimploy the ma- 
rerials of a houſe to build it again, and the Leaſe do con- 
tinue, it may be ſo imployed, and then the executor or ad- 
miniſtrztor of the Leſſor may not take: it, Coo, 4 63. 11. 
Br. £4. | -60þ | 

If one be ſeized -in fee ſimple of ground whereon Trees 
do grow, and he fell me theſe trees for money, and-after- 
wards T dye before they be cut; in this caſe my executor or 
adminiſtrator ſhall have and may cut them. Coo. 11.50, Perk, 


| Se#.58, And if one ſeized of Land in Fee makes a feoffaent 


Wild foul . 
and Beaſts, 


2 houſe, 


thereof to me excepting the trees, and after grant me the 


| Trees for yeers ; orif he make me a Leaſe of the land, firſt 


for yeers, and after doth grant me'the Trees for a number of 

eers to begin after the end of the term of the Land; in 
both theſe Caſes I have the trees in the nature of a Chartel, 
and if I die,my executor or adminiſtrator ſhall have them. 
The Deer, Conies, Pheſants, Partridges, and the reſt of the 
g2me of a Park (hall go with the .Park, as parcel of the free- 
hold and not to the executor. (0. 7. 17. 23. £4. 4.7: 3. H.7: 
x5 10.-H. 7.6. The fiſh of the pond mult go with the pond, 
the pigeons of the houſe with the pigeon houſe and not ta 
the executor. Kelw, 118. 18, Ed. 4.8, 


diets of The Incidents of a houſe, as glaſs windows annexed with 


nails, or otherwiſe to the windows, the wainfcote fixed by 
nailes,$krews, or Irons put through the poſts or wals, cables 
dormant, furnaces of Lead and Braſs, and fats ina Brew and 
Dychouſe ſtanding and faſtened to the walls, or ſtanding 
in, or faſtened to the ground in the middle of the houſe, 
(though faſtened rono wall) a Copper or Lead fixed to the 
honſe, the doors within and without that are hanging and 
ſerving to any part of the houſe, ſhall not go to the executor 
or adminiſtrators to be divided & ſold from the houſe, albeic 
the executor or adminiſtrator have a Leaſe for yeers of the 
houſe, and by that means hath the houſe alfo. Bur if the glaſs 
be from the windows,or there be wainſcote looſe, or doors 
more then are uſed, that are not hanging, or the Jike, theſe 
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things ſhall go to the execut or or adminiſtrator. Coo. 4 63. Y. | 
21. H. 7. 26. So pales, railes, 'fixed wals, ſtakes, poſts,- Mil- \, 
ſtones, anvils, locks and keyes of doors, glaſs go with the 

houſe to the owner thereof, and.not.to the Leſſor whea the 

Leſſces time is out , nor to executors when/a man dies; and it _ 
matters not at whoſe charge they be made or fer up; they are < 
as the trees, parcel of the inheritance. Coo. 17.63.64. 31, H. 

7. 20, Co0.4. 65. And yet perhaps a furnace ſtanding in the 

middle of a houſe, and not fixed to a wall, nor ſtrengthening 

the houſe may be taken away. by a Leſſee during his term 

without doing walt; yet is tt not to: bexeckoned amongſt 
moveable goods attachable,or to be taken in execution. 'So 

of a Copper fixed to a wall, with loomes and pricks for a 
Clothicrs uſe. 37. Eliz, Auſftins Cale. 


Thoſe writings, which, concern che, inheritance,muſt ga to Charters and 
the heir,and as it ſeems the boxes wherein they are, eſpeciale Writings, 
ly if they be ſealed, not to the executor. But thoſe writings 

which concern goods or Chattels, and the boxes (hall go to 

the executor,and not to the heir. Bur the Cheſts or Tranks 
wherein writings arg,efpecially if they be apea,ſhall (as ſome 

ſay) go.to the execucor ;, and yetif they be locked or ſealed 

and full of wricings,and there are other things in them,others 

ſay the contrary. 41. Ed 3.2.36.H.6,26. 18. Ed. 3.4. 3.H.7. 

I5.22. Ed. 4.7. Br. (hat, 12. Fitz, Executor. 111. Broa, Ex+ 

ecutors 145. 97. If A. mortgage the inheritance of land tg 

B. upon condition of redempion,. by payment. of five han- 

dred pound to B. his heir or executor, and B. dyeth,the heir 

not the executor ſhall have the Deeds. And if Land be ſold 

for five hundred pound,to be paid to A. but acondition, that 

if not paid to; him, his heir or executor by ſuch a day, thento 
recenter; A, dieth; in this Caſe the heir ſhall have. the Deeds. 

If. writings be pledged or granted co me , and none of the 

land to which they do belong,it is in the nature of aChattel, 

and my'execu;or,not my heir;ſhall have them, 21, Ed. 4.19.8. 
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j! Property. 
Treſpaſs, 


Emblements 
to whom they 
do bclong, j ". 
and whoſhall- times uſed more largely for any profits that ariſe and accrew 


kave them. 


— 


+ 


OO ftrialy are the profits of Land which hath 
been ſowed (which in ſome Caſes he that ſoweth the 
Land {hall have,and in fome Caſes not)But the word is fome- 
naturally from the ground, as graſs,fruits of trees, hemp, flax, 
and the like. Termes ley Kelvv. 125. Coo. Super lit. 55.1f 
Tenants in feeſimple or Fee taile ſow the Land, their execu- 
rors after their death, if they dye before cutcing,not their 
heir, ſhallhave the emblements. Aſerton. cap. 2. 37, H. 6. 25. 
If -one have land in Feefimple or otherwiſe in his own or 
wives right, or be eftated in land for yeers in the right of his 
wife, and he ſow it with Corn, and dye before it be reaped ; 
in this Caſe the executor of the husband, not the wife or 
hcir ſhall haveir. And: fo it ſeems of planted hops, ſaffron, 
and hemp,quicquid plantatur ſolo, ſolo cedit. But graſs, apples, 
pears, and other fruit upon the trees, though ripe and ready 
ro be cur, ſhall go to the heir with the land. Bur all theſe of 


both ſorts, if the land in which they grow be ſold away,and. 


not excepted, paſs with the land ; the rootsof carrets, tur- 


nips, parinips and skirrets are diſputable. New book of Ex- 


ecutors. ' 

. . Ia difſeifor, or a diflcifor of a diſſeiſor,or a feoffee,donee 
or leflee of the firſt or ſecond difſeifor ſow the land, and cut 
and carry the Corn away, or cut and carry away the graſs 
or trees, or gatherand carry away the fruit, as apples, nuts, 


or the like, or give or ſell away any of this (unleſs itbeina 3 


market or fair, ce.) yet when the difſeiſee doth re- enter, he 
ſhall have ir all again, and may take it whereſoever he doth 
kade-ic, for the property of it is ſtill inhim, and if he dye his 
executor may do the like. And if they be gone or ſpent, the 
difſeiſee may have an Action of Treſpaſs for them againſt the 
difſerſ6r, but not againſt his leſſee, feoffee, or donee, which 
come in by title. Coo. 11.51, Dyer. 32.173. 12. H. 7. 25. 
Perk. Seft. 519-Coo. 5. 85. = 


If a Tenant for his own or anothers life ſow the land, and : 
afrer dye, his executors and not him in reverſion ſhall have | 
the 
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the Emblements. And fois the law for any, particular tenant 


that hath aneftate uncertain. Bur if a tenant for yeers fow 
the land, and before that he hath cut and ſevered the emble- 
ments from the land, his term expireth,, there the leffot or 
he in reverſion, and not the feffee or his executors ſhall have 
the emblements. Bur if leffee for yeers of the renant for life 
ſow the land, and the leſſee for life die before he can reap, 
yet the leſſee for yeers ſhall have the crop. So if a man ſeifed 
of lands in fee, hath1fſne a davghter,and dieth, bis wife be- 
ing enſcint with a ſon,and the daughter ſowerh the gronnd, 
and after the fon is born, yet the daughter ſhall have the 
emblements. 10. Afſ. p. 6. Lir. SefF, 68. 7. H. 4. 13. (00.5. 
106.7. Aſſ. p. 19. Dyer. 316. 16. H. 6,6. 


It a woman coppyholder,during her widdowhood,accor= 


ding to the cuſtome of the mannor ſoweth the land” and be- 
fore the ſeverance of the emblements ſhe raketh a hu«band, 
- the Lord ſhall have the emblements.So if ſhe-make a leaſe for 
yeers,and the leffce ſow the land and then ſhe take a husband; 
there the Lord, not the leſſee ſhall have the emblements 
though the leſſees eſtate be determined by the aR of a 

ſtranger. Coo. 5. 106. && SuperLit.5 5. 
If a leaſe be made to the husband and wife, during the co. 
yerture, and the husband ſoweth the land, and after they are 
divorced cauſa precontrattas, the husband not the lefſee ſhall 
have the emblement. If the wife have a leafe for yeersof 
land as executor to a former husband, and her preſent huſ- 
band ſow itand dye; in this Caſe the corn, at leaſt fo much 
as is more then the value of the land (halt go to the wife,not 
to the executor of the husbands, New book of Executors. If 
one ſeiſed of land in the right of his wife in fee, or for life be 
and he or his leſſee for yeers ſow the land, and before 
the corn be cut the wife die, or the husband die, now in the 
firſt Caſe the husband or his executors; and in the laſt the 
leſſee,or his executors,ifhe dye, ſhall have the emblements. 
Bur if husband and wife be oyn-tenantsof land ,and the hus- 
band ſoweth the ground, and the land doth ſurvive to the 
wife, here it ſeems ſhe ſhall have che Corn and not the exe- 
R 3 Ccutors, 
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cutors of the husband, but the husband might have given or 
diſpoſed them, 7.H. 4.17.7. Afſ. p. 19. Broo. Embl. 6. Coo. 


ſuper Litt.55.8. eAſſ. 21. Dyer.316, Where one doth cn- 
ter into Land by a right paramount , or the Leaſe or eſtate 
doth determine by. the a& of the Leſſee or by his means that 
did ſow the land, or by the means of him under whom he 
claims; in this caſe although the eſtate of the Leſſee be.in- 
certain, yet he ſhall not, have the Emblements. As if one 
enter-upon or recover land ſowed, by yertue of a, condition 
in Law orin Deed, as if the Leſſee for life or years do aſien 
in Fee, or-commit waſte,and he recover the land ; or aFeoft- 
ment or Leaſe be on condition, and the condition be broken, 
or the Lord of a Coppyholder enter for a forfeiture of the 
Tenant; or a Lord enter on his villains land, or. the King oc 
Lord enter upon the land of his Tenant after a felony done, 
for aforfeiture, in theſe and ſuch like caſes he that entreth 
upon or-recovereth the land, ſhall. have all the emblements 
that are. growing and not cut upon the land at the time of his 
entry or recovery. So if a man recover land, by a ſuic upon 
—_ and be put in poileſlion by an Habere facias ſeiſnam, 
or Habere facias poſſeſſionem, he ſhall have all the emblements 
chac ſhall be then growing upon the land, Fizz. Tre/paſs.254 


44.E4.3.25. Coo. 5.106. & ſuper Litt.55. Coo. 4.21. Perk. 


Sef.515.40-Ed.z.5, 19+H.6.45.Stamf.£.3.301, (00. 5,111- 
Broo. Embl.8. | 
If husband and wife be Jointenants of ſand,and the husband 


ſow it and dye, it ſeems the wife ſhall have it, and yet the ” 


husband might have diſpoſed it in his life time. 

And yet ifa Feoffment be made upon a condition, and 
the condition is broken, and the Feottee before the entry of 
the Feoffor cur the corn ſowed on the ground, and after ſuch 


ſeverance the Feoffar re-enter, in this caſe not he but the 


Feoffee ſhall have the Emblements; but if he had entred be- 
fore he ſhould have had it. So if 'a Copy-holder after 
forfeiture and before entry ofthe Lord cut the Corn, he ſhall 
kave that which is cur, 5. H.7. 17. Breo. Emblements 4. 


Land 


Ifa man Leaſe Lang at will,and the Leſſee doth ſow the | 


Bt 3s 


Of Property and\Chattels. 


Land tocory, or ſet roots, or ſow Hemp or flax,or any yearly 
profic, and then. the Leſfor determine the will before it be. 
rip:, and ouſt the Leſſee ;- now in this caſe the Leſſee ſhall 
have the Corn, andif he dye his Executor ſhall have it But 
if the Leſſee himſelf dztermine the will, he (hall not have the 
Emblements, but the Leſſor. And if ſuch a Tenantat will 
planc yong fruit-trees, or yong Oaks, Aſhes, Elms, &c. or 
ſow the ground with Acorns, &c. he ſhall have no profit of 
theſe, for this doth not bring any yearly profit, ' So. if he or 
any other Tenant that ſhall have Emblements do onely ear 

and dung the Land, they ſhall have no benefit by this, Coo. 

5. 116. & ſuper Litt. 55. 18. Edw. 4. 18. Lift, Sed. . 
68, | ; | 


If a Tenant by Statute Merchant ſoweth the ground, and 
then a ſuddain and caſual profic happeneth, by which he .is 
ſatisfied, yet he (hall have the Emblements, 44 E4:3.1 5.90, 
ſuper Litr. f.55. 

If Tenanr ar ſufferance be diſcharged, and notwithſtand- 
ing he continue in poſſeſſion and ſow the land, and theLords 
Bailiff cakes the Rent at our Lady day after, and payethit to 
the Lord ina groſs ſum with other monies ; now it ſeems in 
+ this caſe the Tenant and notthe Lord ſhall have the Corn at 

harveſt, Cromp. Fur.215, - | 

If a man under colour of a Feoffment or leafe preſuming 
he hath a good eſtate, when in truth he hath:none; ſow the - 
land ; now in this caſe neither he nor-his Executor, but the 
| wy or Leſſor ſhall have the Emblements, Lees (Caſe, | 

9 7ac. : Oe 

If two be Tenants in common, and one dye, and his 
wife hold in common, and ſow the land and dye ; the other 
Tenant in common or the heir (hall nothave ir, but the Exe- 
cutor of the woman, Perk, Set. 523. 

If a Leaſe be made to a husband and wife at will, and” 
they be afterwards divorced canſa precontrattus, and- the 
Land be ſowed before ; now in this caſe the Husband 
- and notthe Lefſor ſhall have the Emblements, Cook. 5. 
- 116, | 

: If 
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If a Tenant in dower ſow her Land, and dye before ſeve- | 


rance of the Corn, the heir (hall not have it, but the Executor 


of the wife : And if after the ſowing ſhe take a husband, and | 


he dye before ir be cut,his Executors (hall not have ir, but the 
wife (hall have it, Stat.20.H.3. cap.2.Perk, Seft. 523, Broo. 
Embl.26. 

If a feme ſoleſow her land and after marry, and he dye be- 
fore ſeverance,the wife,not theExecutor of the husband ſhall 
have it, Broo. Emble. 26. 

If a Parſon. dye before the firſt of AMfay when the Land ts 


' fowed, and another Parſon is made, the ſucceflor ſhall not | 
t the Executors or Adminiſtrators of the ' 


have the Tenths, 
firſt Parſon. But if he dye before the conception of the vir- 


gin ary, the ſucceſſor (hall bave the tench of the Emble. 
ments. But now by the Statute of 28.H. 8. the profits are to 
be ſequeſtred from the death of the Parfon,and to be deliver. 
ed all co the ſucceſſor, only the Corn ſowed upon the Gleab 
land by the predecefſor, which he may diſpoſe of by will, 
and if he do not, it ſeems his Executor ſhall have it, 
21, H, 6. 30. 34. H. 6. 33. 35. 
cap. IT. 

If a man be Outlawed in a perſonal Attion, the king not 
the party,or hisExccutors if he dye (hould have all theEmble. 
mencs on his ground at the time of the Out-lawry. Soif a 
man forfeit his goods in caſe of Felony by flight, though he 
be after acquitted, or being convicted, the king would haye 
had all the Emblements at the time of the flight inthe firſt 
caſe, and felony done,in the ſecond caſe ; orat any time after 
(as it ſeems) until conviQtion or acquittal. Fitz. Corone 344.5, 
H.7. 16. | 


If Corn be reaped, and the Tithe not ſer out, and the inhe- | 


ritor of the Tythe dye,it ſeems the Executor, not the heir of 
the inheritor (hail have the Tythe, New Book of Executor: 
Butnote,that in all theſe caſes where a man bach right to em-. 


| blements,and dyes, ifhe make any Deviſe of them,then they: 


hall go according to his will and diſpoſing, Dyer. 216. | 
Andin all theſe caſes before, he ro whom the Law dot 


gi. 


* 


H. 6. 39. 28. H.8. 
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sive the Emblements may lawfully enter into and upon the 
land or ground where they grow,and cut and carty them,and 
he is not put to his Aﬀtior forthem, nor bonnd ro take them 


ere they be ready, or at one time, but rhe Law doth give * 


him convenient entry of ingreſs, egreſs, and repreſs; And if 
he be diſturbed in this way, he may have his Action of che 
Caſe, 3nd ſhall recover as much as he is damnified . 2 nando 
lex aliquid alicni concedit concedere videtur & id ſine qng res 
ip/a eſſe non poteſt. And if a man that hath right co theſe Em+ 
biements have any Treſpaſs done to him in them, he may 
have an Action of Treſpals for it, (0. ſuper Litt. 56. Kelw, 
125. Kelw.f. 160, 

The Executor or Adminiſtrator ofa womin that hath a 
husband (hall have by right of his executorſhip or Adminiſtra- 


tion, all Ations, Rights andTirles to any Chattels and polſi- Execyr.s, - 


bilitics, and things of that nacure which the wife had before 
the marriage, and which fell to her during the marriage ; far 
theſe things the husband ſhall noc have by the intermarriage 
afcer the wives death,as he ſh3ll have all the reft of her 200ds 
and Chattels, except he have them. as Executor or Admini- 
ſtraror to her, as he may be. . And if ſuch a woman have any 
200ds or Chattels as executrix ro another, her executor or 
adminiſtrator, not her husband (hall have theſe alſo, for ſhe 
bath theſe goods in anothers, and not in her own right, Coo. 
ſuper Lit.351. PloW.294.192, 

If T have any goods or Chattels in Joyntenancy with ano- 
ther, as if a Leaſe be made of Lands ro me and another for 
years,or 4 horſe or other Chattel perſonal be given or grant- 
ed to me and another, in theſe cales if I dye, my executor or 
adminiſtrator ſhall not have any part of thefe goods or 
Chatrels, but the other ſurvivingJoyntenant (hall have them 
all. But otherwiſe it is of the goods and Chattels that I and 


have goods and Chatrels in that nature as before ; and he or 
I grant that which d&th belong unto us thereof unto a [tran« 
ger ;.inthiscaſe the ſtranger and him of us two chat.hath kept 
his part are Tenants in common of the things ; and O__ 
I 


Aion of 
the Caſe, 


Treſpas, 


Hnsband 


and wife, 


. another have in common, And therefore if I and another _ 
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| if either of us dye, the part of him that dieth in the goods and 
Chattels ſhall go to the executor or adminiſtrator, and not to 
| the ©cher Tenant in common. Lit. 'SefF. 281, Perk. Sett, 


525.526."Lit, Seft.320, 321. | 
If I havea Jadgement for land in a real or mixt AQion, 
and for dammages recovered in the ſame ſuit, and I dye; in 


| this caſe my executor or adminiſtrator, not my heir ſhall ſue 
| Execution for and recover the dammages, but not for the 


land. So ifI recover dammages againſt another for the 
detaining of my Charters, and dye ; my execntor or admi- 
niſtcator ſhall recover the dammages; but the heir ſhall 


have the Charters, and the heir mult ſue his Scire facias for 


the Charters cre the executor can ſue for the dammages. Alſo 
if I recover any d:bt or dammage in any perſonal Aion, 
my executor or adminiſtrator ſhal recoverand have this, Fitz. 
E xecutor, 53.84.117. | 
IfI have the inherirance of Land whereof there ts a Leaſe 

for years, and the Leſſee grant his Leaſe ro my wife and 7. S, 
and after ſhe dye, now I ſhall not have this term,but 7. S. 
for the term was not drowned. But by a Feoffment or 
new Leaſe I might in her life time have given away her inte- 
reſt, Plow.418, | | 

x If rwo femes ſole be Joyntenants of a term, and I marry 
one of them, and ſhe dye, now the other Joyntenant and not 
I (hall have the. whole bur if ic had been a perſonalChatre|, 
contra ; for the Jointenant hath the elder title, P/ow 418. 

So if a term. be granted to my wife and a ſtranger, or 
were granted ro my wife while ſhe wag ſole and a ſtranger, 
and ſhe dye; In this caſe I ſhall not have her Moity, bur ir 
doth ſurvive and go to the ſtranger, P/ow.418. 

If a man be poſleſt of a term of fogty years, in the right 
of his wife, and make a Leaſe for twgnty years, reſerving 
thereupon a Rent,and then dye, though the executors of the 


| - Husband ſhall have the Rent, yet the wife (hall have the re- 


ſidue of the term after her husbands death ; for a diſpoſiti. 
on of part is not a diſpoſition of the whole, Bur if there were 
a clauſe of re-entry for not payment,ſhe may not re-enter by 
this 
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his, © Soifa Leaſe be made to them two for.years during the 

overcure, and he do not diſpoſe it in his life time by aR exe- 
cuted, the wife (hall have it all. And regularly that which 
her executor or adminiſtrator ſhall have after her death, ſhe 
ſhall have after her husbands death, asall'the goods and 
Chattels ſhe hath in awrer aroit not diſpoſed by her husband ; 
All: Charceſs real conſiſting meerly inARion, all Chattels 
perſonal alſo conliſting meerly in ation not recovered by 
him in his life time, (ook, Super Litt. 46. 351. Plow. 
294 

 Ifan Eſtray happen within the Mannor of the wiſe, if the 
husband dye before ſeiſure, the wife and not the executors of 
the husband ſhall have ic; for the property was not veſted in 
the wife till ſeiſure, 10.H 6.11.43. E4.3.8. 

If a Rent be granted to a man and woman ſole for one 
and twenty years, if the grantor ſhall live ſo long,and after 
they intermarry, and then arrcarages incurre, and then the' 
husband dyeth,and then more Rent is behind ; now the wife 
and not the executor of her husband ſhall have the arrearages 
before and after her husbands death, Cxria B. R. Burges 
Caſe. Hill.22,7ac.33. H. 6.20.39,Ed.3.19. 

{f a husband be ſeiſed of Rent in the right of his wife, 
and the Rent incurre, and the husband dyeth, the wife andY 
not the executors of the husband ſhall have the arrearages, 
per three Jultices, B. R. 22. fac. Hill.g. H.6. 43. 39, E4d.3.40. 

If a Leaſe be made to a husband and wife for term of their 
lives, the remainder to the executors of the ſurvivor of them, 
and the husband dye, the wife and her executors ſhall have it; 
and this the husband could not grant away from her,becauſe 
it is but a poſſibility and no intereſt, Hill.7. E1iz. B.R.(ve. 
Syper Litt. 46. 

If they two get 2 Judgement againſt a man for dammages, 
and he dye,the wife ſhall have all the dammages,q8$.E4.3.12, 

If an obligation be made tothem two during the Cover- 
ture,and he dye, ſhe ſhall have it and not. his Executors, 3.H.. 
6.37. | 

If husband and wife have a Mannor to them, and the hei . 
9 3 O 
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of the hasband and Tenant by kvights ſervice dyes his heir 
within age, and after the husband dyes, the wife and not the 
executors of the husband (ſhall have the wardſhip, Soofa. 
'Preſentment to a Church, 1. Mar. b 
Sea. 6. FI He word Parophonalia isuſed in our Law, but in the 
P arophonali4 FT Sa Law the thing is ſaid to be Parupbernalia,which by 
het om che Civilians is ſaid to be ſomething which the wife bath ro 
"—_ Want"! her ſelf beſides her dowry which her husband gave her, the 
which ſhe muſt have, and nor the executors of the husband, 
and of which the wife may make a will without the aſſent 
of her husbaod, as being a thing in the free diſpoſition of the 
wife. And this both by the civil and common Law is all the 
neceſſzry furniture and apparrel of a womans dody provided 
her by her husband, which 'may extend ro many garments of 
' the ſame kind, ard is nor to be reſtrained to one garmenre 
' | only, which yer is ſufficient to cover the body, and yet not 
\ to he extended to.that which is above her degree. And 
therefore Jewels and Chains of gold and filver ſhall not be 
' eſteemed parapherna for a husband- mans wife, but thefe may 
| be parapherna for the wife of a Noble man. But what ſhall 
be allowed for parapherna,is to be decided by the Judges,and 
they do uſe to give a greater allowance where are no Debts 
of the husband to. pay, then otherwiſe. And omnir hec bo. 
| xamulierisare (aid to be privilegiata, & de paraphernis non 
| debet marirus wntromittere in vita uxorss. Neither may he 
. | Deviſe chem at his death. And as touching theſe it is out of 
| queſtion, that if the husband dye, the wife and not the exe- 
cutor or adminiſtrator of the husband ſhall have them, and 
. that with the conſent of her husband ſhe may make a Teſta- 
ment of them, and. Deviſe them. Bur not otherwiſe, as it 
ſeems by our Law, becauſe the property and poſſcffion is in 
him. And yet by the Civil Law (he may Deviſe them, and 
make an Executor of them without the husbands con- 
| f-vt, 18, Ed 4.11.12. H. 7.23. 33-H. 6.31. CAM.27,28. 0. 
8 :ccar the Lord Treaſurer and other five Executors of ViC. 
| count Zindes againſt Viſcountels Binden, F _ Execc.24. Fitz, 
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Exec.1g. 37.H.8.28. Fitz. Admin.7. Broo. Adminiſt.31.33,H. 
6.31. Broo.Teſt .13.18.Ed.4.11.12. FL7.23.24. 

* Tf the husband and wife be EjeRed of a term which the 
husband hath in the right of his wife ; and the husband bring 
an Ejeltione firme in his own name ( ashe may.) and reco- 
yer it ; aow by this the term is altered ard. ts become the 
husbands own in his own right, and after his death (hall go 
tothe Executor of the husband,and not to the wife, P/ow. 


415.37. Af pl.11.Coa.SwperL. fol.46.b. 


If the husband grant the whole cerm upon condition that = 


the grantee ſhall pay a ſumm of mony to his Executors,and 
the husband dye, and the condition is broken, and the Exe- 
cutor enter, now this is a diſpolicion of the term,avd the exe- 
cutor ſhall have it, Coo.Super Littf.46. 


The reſt of the Caſes that follow, wherein an ARjon of 


the Cafe doth lie, they ariſe for the moſt part upon Deeds as 
well as words, and not upon words only. And the Action 
is given againſt a man ſometimes for not doing ſomething he 
ſhould do, and is bound to do. And ſometimes tt, is for not 
doing it ashe onght to do. And ſometimes it is for doing 
ſomething a man ought not todo, And amongſt thefe a man 


' is bound to do ſomething by Law withour a ſpecial under- 


taking, and ſomething he is bound ro do by his own engage- 
ment, and this is called an Afſumpit. 
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AFion of the Caſe 


Sea. r, 
Afſumpſir 
What it is, 
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CHAP, XvII, 


'" Of an eAttion of the Caſe upon an A ſſumpſit. 


© 


A N Afſumpſic is nothing but a voluntary promiſe made 
by word of mouth only, by which a man doth aſſume 


or take upon him to do or pay any thing to another, New 


Terms of the LaW. 
If it be in writing and by a Deed, it is of another conſide- 


ration, we meddle not with this. Byt an Aſſumplic ſeem- 
eth to differ from an agreement but as the Gen and Species. 
For an Aſſumpſit is but a ſpecial kind of agreement, and 
every executory Contra& hath an Aſſumplit in ir, {o, 4. 


44- N ba” 
There are two conſiderable parts of it ; The conſiderati- 
on of the Aſſumpſit, and the Aflumpſit or promiſe it ſelf. 
This Aion of the Caſe upon an Aſſumpſit(as the contraQ) 
is either expreſs, as when one for good cauſe doth promiſe 
that himſelf or ſome other ſhall pay money, make a houſe, 
ſeal a bond, make a leaſe, or the like ; or implyed and ſup- 
plyed by the Law, as in every executory contradt there is 
an Aſſumpſic implyed. Cov. 5. 19.4. 94. 49. Plow, 308, 
They that are expreſs, are alſo abſolute or conditional : 
and theſe ace alſo ſome of them, ſuch as have a conſidecati- 
on called 2wid pro quo in them ; And ſome of them are 


* without conſideration called a bare or naked promiſe, which 


is where a man bargaineth or ſelleth his lands or goods, or 
promiſech to give one money'or a horſe to build a houſe, or 
do any thing by a day, and there is no recompence appoint - 
ed to him for the doing thereof; this is void, and no ARi- 
on lieth for the not doing therof; tor the rule is, ex nwdo patto 
on oritur aftio, Alſo theſe Aſlumplits are cither real or 


' perſonal. : | 
_ If 


—— 


upoht an Afſumpſit. 135 


ma 


Flintreate one to be bound for me , there is in this an Se. 3. 
implicit Aſumpſic that I ſhall ſave him harmleſs; and upon vg _— 
this if he be mgleſted he-may have this ation, 2. Car. per implyed AC- 


7uſt. Richardſon at Northampton Aſſizes; for the Aſſumplit is ſamplc, or 


implycd. | Aſumpſit in 
If any goods beſides money be delivered to one to deli- _—_ _ 


ver over to another, orto the uſeof another, ortobe im- 3, 170 
ployed toany other purpoſe; or on condition, that if he do nor, © 
ſuch a thing ke ſhall keep them; in all cheſe and ſuch like caſes 
ſome think there is an Aſſumpſit implyed,upon which this * 
AQion will lie in Caſe of breach 'of the truſt. Dyer. 21. 
22,05, 

If I bid one do work for me,and do not promiſe any thing, 

the Law makes it, and he muſt ſay it was worth ſo much, and 
that which he deſerves is recoverable in this ARtion. Tr1». 8, 
Car. : 
Every executory contra doth imply an Aſſumpſit. So 
every debt that is not upon a ſpecialty ( or for rent upon a 
leaſe) but: which may be turned into dammage, as upon an 
account, or upon a buying. or an agreement, hath an im- 
plyed promiſe, and the plaintiff may fay that the defendant 
did promiſe to pay it, and make the debr the conſideration. 
See divers Caſes,infras | 

An executor cannot be charged in account for any receit 
or occupation by the deceaſed, nor in debr upon the con- 
tra of the deceaſed, but an Attion of the Caſe it is thought 
will liein the firſt, and ir iscleer will lie in the laſt Caſe, up. 
on the implicic contra, Coo. 4. Coo. 8. 94. 133. As if one 
- receive my money to account, and he and [ caſt it up and a- 

gree incertain what is due, and then he dye, in this Caſe it 
kemsI may have this Action againſt the executor, or admini- 
ſtrator ; albeit I cannot have an account, Hil. x 3. Fac. per 
Ch. Zuſtice. 

A bare ſubmiſſion to: an Award without any expreſs pro- 
mile is ſufficient to yield this Aion upon the Aſſumpiit in 
Law. Adjudg. Neales Caſe, CM. 37. 38. Elix, B, Rand in 

| Trin, 


—— 7 : 
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Tin, 18. Jac. B. R. Brooms Caſe. And ſo in divers other 


B. woee4 ve A $ touching this/point, the'manner/and the matter is 
ſaid a good- £ + conſiderable; 4s to the marmer,it- matters nor in what 


expreſs Aſ- form of words the Aſſumpſit is made, ſo the ſenſe be cleer ; 
ſumplit/, on And therefore if one promiſe me twenty pounds when I have | 
_—; he done a work, or to doa work, or if I doawork, or foas I | 
lie not, - do a work; All theſe are good Afſumpſirs. Plow.'5,'305, So | 
For the'man- if one Promiſe me twenty pounds if I marty his daughter, 


ner, | or with the marriage of his daughter, theſe are good. 

| | - Plow. 305. or if you will fatisfie me, I will do ſuch a 
| work. 

| As to the matter, it'is conſiderable together or apart.” To- 


gether; And: as'to this, this muſt be known. -'t. That the 
whole agreemene-muſt be conſummare.If 4.and B.agree that 
A. (hall lend B. twenty pounds for a time, and for this that 
B. ſhall mortgage to ec. fach land upon requeſt ; and after | 
A, upon requelt 'of B. dehver wares to C. for part of this | 
ewenty pound, and herenpon Z.-doth promiſe ro zecept it | 
for part of the money,'or to redehiver it co A. upon requeſt, | 
this contrat'is perfeR and good togive Afton, 014 B. of en- | 
tries. F. 4. So if «A. owe B. one hundred pounds,and C. be- | 
ing a Clothworker to_A, having Clothes of his it his houſe, | 
and they three agree that B. ſhall have theſe clorhes for his 
money, and that C. ſhall deliver them, -thisis good, and ſuf- | 
fictent. Adjudg. So one poſtefled of 1 field of Corn agrecth | 
with another, that he thalt have all the Corn there for twen- | 
ty pounds, to be paid him at Z-fichaetnmas next. Coo, 4 92, | 
Bur if the agrecment be only in inchoation and nor perfeR, | 
no aftion will lie upon it, And therefore if two ſpeak roge- |. 
ther about an agreement; 'and they in the midſt of their dil | 
courſe break of, and fay they will ralk further of it to mor- | 
row, n0 Aﬀtion can be brought upon any of the confercnce / 
of this day. See contra, Chap, 15. Sef. 4. 

If ewo be in ſpeech about marriage between their children, 
and one fay co the other, I intend to give my daughter = 
hundred } 


Afumpſir 
imperfect, 


- _ i A. 


w_ 


 upon-an Aſfumpfic. 


an 


hundred pounds to him-thar ſhall marry her with my cotiſent,- 


this is imperfeA; 2. It mult be ſenſible and certain. 

Ifan agreement be between me and another, that for ten 
pounds paid he ſhall give me a horſe, or a watch ſuch a day, 
this is good and certain enough. Fitz. Debrc 89. So if the 
agreement be thathe for good cauſe ſhall make good ſucha 
houſe, thisis good,and ſhall be taken for repair of ir. 34.2 
Zac. B, R. So if the agreement be about a horſe for twenty 
(hillings in hand,and ten pounds more tobe paid at the death 
or marriage of the buyer, for which he ſhall become bound 
with ſufficient ſarery by their wricing obligatory, that for 
this the ſeller will deliver rhe horſe upon requeſt, this is cer- 


tain enough and good. Fob. Rep. pl. 79. But if the agree- 


ment be ſuch as cannot be made certain and ſenſible, it 1s 
void. And therefore if the agreement be, to ſave harmleſs, 
and not for whar, or againſt whom, this is void. ' So if it be 
agreed between 4. and B, that A. ſhall keep B. without 
dammage againſt 7.F. for ten pounds,in which the obligee is 
bound co the obligor ; or if the Afſumpſit be that A. ſhall 
pay to B. his part of the ſumm of moneys that ſhall be levyed 
for the trying of the cuſtomes of 27. theſe are all inſenſible 
and voyd,on which no Aion will lie. See Coo. 10. 102,76. 


Dyer. 356. -3.1t muſt agree. It one in conſideration that 


Aﬀu 


iaſe 


fit 


le & 


incertain, 


Aſſumpſic 


I have given and delivered to him one horſe, and have pro-,repugnans. 


miſed unto him that upon twenty pounds paid to me I will 
deliver him ſuch an Indenture, and he aſſume to pay me this 
twenty pound at Michaelmas; this is not repugnant bur good 
ro give ation for the rwenty pound at Afichaelmas if not 
paid. Coo. 5. 37. But if the agreement be repugnant and 
contrary to it ſelf, it is voyd. If it be agreed between A. 
and B, that 4. ſhall do ſuch a work, and B. ſhalt pay ſo much 
for it, but A, ſhall not ſue for the money; this is void, and will 


not bind on either fide before the work be done. Bur after 


the work is done it may perhaps bear an aRion. 2zere, 7H, 

6. 44. 31. H. 7.24. 30, | 
In the matter conſiderable apart, there. are three things to 
be conſidered. 1. The perſons to the Afſumpfir, and.for or 
T againſt 


P 


__ 


ns we Aftion of the Caſe 


againſt wh om this aRion doth lie. | 2, The cauſe-or conſide- 
cation of it. 3. The promiſe icſelf, -- v | 


- _—_ of .'1 S ronching the. perſons to the Aſſumpſir, theſe things 
the verſens o x. are © be known, 1. The perſons chat do promile 
tothe con. maſt be able in Law tocontraR; otherwiſe the promiſe. will 
trac, not bind ; and therefore regularly the Aſſampſirs of Infants, 


women that have husbands, and ſuch like, d6 not bind; yer 

"—_— co- penerally promiſes made to them axe good. But ſee 
Infanz. how and more of this point in ContcaRt before. 2. A 
Non compos Promiſe to the wife is all one as if it were co the hus- 
ments band; and therefore if one ſay to my-wife that if I will let 
eA. our of priſon being there in execution for a debt owing 

to me, that if the priſoner pay ir not to me by ſuch a day, he 

| .-will pay it, ,in this caſe I alone wichout my wife may ſue him. 
Servant, © 27, H. 8.24; 3. If a promiſe be made co my ſervant to my 
| uſe, I may have an ARtion upon it, and-ſuppole itto be-made 

'ro my ſelf, 44.36.37.E4z.B.R, Jordens 'Cafe, But of this and 
of -contraas made by or with ſervants for their maſters, 
enough alceady hath been ſpoken, But otherwilc it is of con- 


S:ranger. wp | 
PPT "rafts made with a ſtranger ro my uſe; And therefore if 


there be mother, ſon, or daughter, and the mother having a - ! 


Joynture on her ſons Land, the ſon in conſideration that his 
mother doth ſurrender, doth.afſume with her to pay.. the 
daughter one hundred pounds at a day, in this. Caſe the 
davghter (at leaſt in a Courr of Law) cannot ſue for this 
hundred pound, but the mother mult ſae for it. And yet it is 
thoughc the daughter may ſue in a Court of equity for ic. 
Adjudg. Tris. 18. Zac. B. R. If one in conſideration tha; 1 
have paid him ten pounds aflumeto a ſtranger to aſſure me 

an Acre of Lind,no Action will lie for me at Common Law 
upon this.' But in a Court of equity happily I may have re- 

- "lief. folleys Caſe. Paſch. 9. Zac. B. R. by three Judges. 
Executors- | 4. This aQtion lieth for an execucor or adminiſtrator, upon a 


promiſerothe deceaſed. And if a man promiſe. to pay-mo- | 


ney , Or to pay that which is in the nature of a debr, or 
where the ground is a crue debt, and he die before it be 
+ | h done, 


Non Aſſumpſit both parts mult be proved, or the ation will 
| EN | 


upon an Aſſumpſit.  - 139. 
done,the executor or adminiſtrator ſhallbe charged with it. 
Hob. Rep. pl. 278. Coo, g. 68, Plow. 182. But otherwiſe it is 


when it is to do ſome Collateral. thing, as to bpild a houſe, 
orthe;Jike, or when it-is eo pay money in confideratidnpf 


 ſomecollateralthing,as in confideration of_ the enlargement 


of a manrout of ptifon,or the like, And vporithis difference 
it hath been ofc adjudged. Tin. 3.7at, B. R.'yet ſee Coo. 10. 
77.: That for the Aſſumpſir of the Teſtator to pay a debt or 
perform a dity, an Ation of the Caſe lieth againk the exe- 
cutors.. N, book of Entries F. 1.2, 5, If an Afſumplicbe 
made by two or more, they mult be ſued together, and one Aſſumpfic by 
of them cannot be ſued alone, as long as the reſt live. Byt if two or more 
one of them die, the reſt may be ſued alone. AM. 7. Fac. oo 
B-R. cnrias On 
If anocher and I be ſpeaking about marriage between his 
daughter'and my ſon, and: in-conference I uſe theſe words, 
7 give him one hunared pounds that ſpall marry my 
darghter With my conſent,no Aion will ie upon this though 
he do afcer marry my daughter with my conſent. Paſch.3,7ac. 
B. R. Goldſmith ver.}#efton. ; 


| T O make thecauſe orconfideration of anAſſumpſic 200d, Sect. 5. 


it muſt have all theſe qualities. 1. It muſt be valuable, In reſpect of 
that is, it muſt imporc ſome gain to him that makes che pro- the caule or 
miſe, or { at the leaſt) ſome loſs to him to whom it is made, c— 
or both. But the proporcion of the vale js not conſiderable; 
for a peony, or pint of wine, wiltas mnch/ engage a promiſe 
of one hundred pound, as more. Heb. Rep. pl. 6. 7, Trin. 7. 
7ac.B .R. Friends Caſe, Coo. 10. 102.76. but in that Caſe the 
Jury will probablygive dammage accordingly as the cauſe is. 
And the Law is all one in this when che contracR is in a writ- 
ing,0ra writing ſealed & not delivered. But if it bein a writ= 
ing ſealed and delivered as a bond or bill, there the confide- 
ration is not at. all materiall. Firz. Debt, 126. Broo. AR.of 
the Caſe. 49. But if there be two parts of the conſidetarion, 
and one part is valuable, and the other noric is z00d.But-in 2 


fail. 


* 


| Aftionof the Caſe 


fail.. 4. 4. 7, B.R, Lees Caſe, but care muſt be had in gi- 
ving of da ES. 

1t A.delivered to Z.the eighth of H{ay,onc hundred French' 
Crowns,and delivered alſo as many the ninth-of ay, and 
S. inconlideration thereof. did then and there aflume to de- 
liver (ix Gilings in ſilver for every Crown-upon a non aſſump- 
fit verdi& for the plaintiff, and entire dammages, the Judge- 
ment was reverſed; for the Aſſumplic goeth only. co thar 
which was laſt delivered. 24. 42,43. Eliz. Pilſworth and 
Seales Caſe. Ina. ror 10 FIF 

2. The conſideration muſt be lawful; - for if the confidera- 
tion moving the promiſe, be either alum in ſe, or walun 
prohibitum,it-is void. And yet if part of the promiſe be law- 
ful, and part unlawful, there ic may be good. Dyer. 359. 
(90. 10. 102, 

'3.. If the conſideration be executory,there it muſt be duely 
performed, 9. H.7.13, otherwiſe the ation will not lie. 
And therefore if one: promiſe to me, ſo I will help: himto 
gather his.Tythe Hay and Corn, he will pay me ten pourids. 
If I help him to gather his Hay only, I cannot recover the ten 
pounds, 1, 7. 7ac. B. R. 8, A. 7.13. 

'All theſe things are valuable and good confiderations, 
money paid, or any valuable thing done, paid, or delivered, 
to huffer a Tenant at will to hold the Land longer. Ad. g. Fac. 
B..R. Coventries Caſe. Loane of money. N. book of Entries. 
F.1. 2. To marry ones child or friend. NN, hook. of Entries. 
F, 2, To care Land, Solicite Suits,to deliver one in-priſon on 
an execution fot debt, out of priſon 3 to forbeara Suit for 
a certain time, to make, or give up,or releaſe aneſtate or in- 
tereſt into Land. P/ow. 30, Kelw. 69.77. Toſtand toan 
Award to be made, nor to trouble a man upona Judgement 
I have againſt him, Hoſcbootes Caſe; tro become bound as a 
ſurecy with another. 7. g. 7ac..B. R. to keep goods ſafe. 
committed to him, O/d book of Entries. F, 9.. To marry my 
daughter or kinſwoman, or (as it ſeems)any other at the re- 

velt of him that makes the promiſe. To make an obliga- | 
tion; and finally, any thing which for the ,matter of it 

may 


* 


upon an Afſumpſit. "1" 141 


may be good in a promiſe, may be good in a confidera- 
tion. 

In conſideration that-a ſtranger ſhall ſurrender a Leaſe to 
to me-at the. requeſt of the plaintiff, and that the plaintiff 
ſhall cancel an Indentnre,-is a good conſideration, if it 'be 
_—_ produce att Action, Paſch. 9. Fac. B. R. (ollins 
Cafe. 

If 4. owe to B. fourſcore ponnds, and A. in confiderati- 
on that I will be bound with him for the money to B. pro. 
miſe to enter into a bond qf one hundred pounds to me, and 
] become bound. with him, this is a good conſideration to 
{ivean Action upon his breach of promiſe. Adjudg. 24. 9. 
Zac. B. R. Knevats Caſe. So alſo a promiſe to do any ſuch 
* thing, may be a good conſideration of another promiſe; for 
one promiſe may be a good conſideration of another pro- 
miſe, if they be made together at one time; for otherwiſe 
they are both void. Hob. Rep. pl. 16. 116. Af. 2. ac. (v. B. 
Somes Caſe,znd 1.4. Face B. R. Cadels Caſe. 

If one for fourty ſhillings paid, aſſume to deliver me fourty 

quarters of Corn at ſuch a time and place for ten pounds to 
be then paid, this is good; and if I bring the money at the. 
time and place,I may fue for the Corn; if he bring the Corn, 
he may ſue for the money. P/ow. 182. {%0. 4. 93. Goods,or 
a promiſe of goods may be a good conlideration for goods 
- Orapromiſe for goods as- well as money. Fitz. Debr. 63. 
But if there be none of rhis in the Caſe, it is but Nadum pats 
um ex quo non oritxr atio, One doth promiſe me in conſide- 
ration that I will not enter a Caveat againſt the probate 
of the Will of 7, S. that he will pay me ten pounds, this 
5a good conſideration whether I have any cauſe to do ſo or 
not. Adjudg. in the Exchequer Chamber. 
If A. and B. be bound in a bond joyntly and ſeverally to 
pay money, and in truth A. is principall, and A, faith to PB, 
pay the money to the obligee, and I will repay you ; this is 
+ good promile, and if B. do pay. it, he may recover it a. 
gain by this Action. Adjudg. 9. Car. B. R. . 


It I bavea Judgement againſt a man for twenty pounds, 
5 = and 
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and I promiſe him that if he will pay me the money, I will 
give him five pounds, this is a good conſideration to bind 
the promiſe; for it'will coſt me charge. and pains to recover 
it. 77is. 38. Eliz. Dixon verſus Adams. -S0.-it.:0ne take 


away my goods: wrongfally , and I-promiſe- him.,. ſo -he 


OC EIEGs . - 


will let me have mine own goods, to-give'him ten pounds, - 


Adjudg. Pool & (lipſons Caſe. temp. Car, R. | 
If one ſay to me, that if I will depoſe before the Maior 


of A. the truth of that- which I: doaffirm, hewill pay me 
twenty pounds, thisis good; and if I do voluntarily depoſe 
it before the Maior,I may recover the money by this Aion. 
Hill. 38. Eliz. Co. B. | TE 

If A. owe to B. twenty pounds,and C, ſay toe. pay him 
his ewenty pound, and I will pay itto youagain , this is a 
good conſideration ro make good the promiſe. Adjudg. 2. 
7.Car.B.R. | po, 4 

If one haves Judgement againſt me for one hundred 
pounds, and he promiſe me, ſo I will pay him fifty pounds, he 
will acknowledge fatisfaRion or releaſe the execurion of the 
hundred pound by a day ; this is a good conſideration to 
give an Acton if it be not done, Adjudg. Cook & Harvies 
Caſe, and A. 38. Eliz. (v. B. Reynolds &+  Pynhams 
Caſe. OS 
If I be bound in a bond of twenty pounds, to pay ten 
pounds by a day, and fail at the day, and after the obligee 
bid me pay twelve pounds to /. S. and he will deliver me up 
the bond by a day, this is good to give an Action if hedo 
not deliver it. Harwvies Caſe. 4. Zac, 

If one that hath my goods, promiſe me, ſo that I will lec 


| him have them for a moneth.,thac he will deliver them to me, 
this is a good conſideration co uphold an ARion againſt him 


ifhe do not deliver them, Paſch. 37. Eliz. Co. B. May wer. 
Alvers. | TS i . 

Theſe alſo are good conſiderations, That upon account 
berween:them,the Defendant was found ſo much in debt ro 
the Plaintiff, Hob. Rep. pl. 117: So that he was in Debt ro 


him, 
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him,and in confideration of forbearance promiſed to pay it, 


Cook, 10.77, | { AO; 
If the Executor or Adminiſtrator of one that did ow me 


money ,in conſideration thereof, and that he hath aſſetsin his , 


harids, aſſume to pay me ſuch a day, this is a good confidera- 
tioh to make the promiſe aQionable, eſpecially if I give any 
time for ic. But if there were no debt originally due, or no 
aſſets in their hands to pay it, ſome ſay no AQtion will lie, 
Cook 9. 93+ 94. But Juſtice Hwutton at Sarum Aſliles 21.7ac. 
held the Action will lie, though there be no aſſets, and with- 
out givingtime; ' and ſo was it-held in Barns Caſe,Paſch. 9. 
Zac. B. R. per cur, | 3413118 

Ifan Executor ow me five pounds for the Teſtator, and 
buy of me (ix barrels of Beer, and in conſideration hereof, 
promiſe to pay me for both ; this is a good conſideration 
tor both, to charge him de box proprits, Trin.37. Eliz. Cook 
B. Wheelers Caſe. | | 

If 4. ow B. one hundred pounds, and C. being a Cloth- 
worker to 4, have cloths of his in his houfe, and they three 
agree that B, ſhall have theſe cloths for his money, and (C. 
promiſe to deliver them, this is a good conſideration.to bind 
{* to deliver them ; for hereby he ſhall be diſcharged againſt 
A. Adjndg. Trin.2 Jac. B. R. Warder verſus Chapman. If I 
demand ten pounds of another, and he promiſe me that if .I 
can prove it to be a true Debt, he will pay me; if I prove it 
as I may 1n the ſame ſuit for it, this will be a good confidera- 
tion. Adjadg. M.18.ac Stat.verſ. Mary Cook, 11.59.10 Ed. 
411. | 

If a Scrivener promiſe me in conſideration that I will let 
him have the purting out of my money, that he will take 
good ſecurity for it; this is a good conſideration, and makes 
a good Aſſumpſit, 27.7. fac. B. R. Kellixgwerths Caſe, If I 
delivor one ten pounds to redeliver to me again, and he do 
not ſo, it ſeems 1 cannot have this Action for my relief , but 
I may have an action of account : but if there be a promiſe 
to redeliver it; perhaps this aRion will lie, Hil.37.E1iz.Coo. 
B.Howdels Caſe, CE 

If 


5 


144 Aftion of the Caſe 


| Tfone in conlideratiqn of a Leaſe for years made by me , 
promiſe to pay mea ſunim of money; for this money I may 
have this ation. Bur if for this he promiſe to pay me ayear- 
ly rent ducing the Leaſe, ic ſeems I cannot have an aRion of 
the Caſe, but my proper remedy is an ation of debt. "Lie, 

' Brook Sett. 452. Fitz.Debr. 129, Morgans Caſe. M.18.Fac. 
B.R. Andyet if I promiſe another the herbage of my ground 
for ayear , and he promiſe me xx.s. for it, either of as may 
have this aQion againſt the other. Adjudg. 4.17, Fac. B.R. Sir 
George Marſhals Caſe. | | | 

Tf one promiſe me in conſideratien he is indebted-ro me ſo- 
much Rent reſerved on a Leaſe for Land, that he will pay me 
by a day , this is not a good conſideration; otherwiſe it is if ic 
be for herbage, or for the forbearance of a Rent reſerved 
on 2 Leaſe of Land. 14. ac. B, R. Sir George Marſhals Caſe. 
Adjndg, Hill. 9.Car. B. R.' Bret & Heaths Caſe. Tf. one in 
conſideration of Land ſold to him by me, promiſe me twenty 
pounds at a day certain; orl fell my Land for twenty pounds 
to be paid me on aday certain; in theſe caſes I may have this 
aRion for the money, though the Land be not aſſured; for he 

may compel me in Chancery to aſlure it, 3.-H. 7. 14. 2. 
H.7.12.- | 

If I promiſe in conſideration of a ſurrender to be made to 

1 me of tuch Land co pay ten pounds, and a ſurrender is made, 

; bur ir is not a good ſurrender in Law, this is no good confi- 

deration, to raiſe the Aion. Hilt. 37. Eliz. B. R. Sleigh 

verſ, Bateman. OY 
If Ibuy Land, Trees, or Corn of a man for money, and he 
promiſe 'to make my afſurance , or deliver the Trees or 

Corn by a day, and do: not, or fell ic to another, I may 

' havethis Action. 21, H. 7.41. Dyer. 22, Coo. 1o, 130, C1d 
 B. of Entries. 6. 'P 

If Ibe ſeiſed of Coppyhold Land in fee, and 4m in debt co | 
I. $. one hundred pounds, and lying very fick I make z. L. | 
my executor,and declaring 'my mindrto be to ſurrender it to 
the uſe of my exccutor, to enable him the better to pay the 
debt, and L. S. (heirto the Coppyhold) perfwades me not 
£5p co 
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to ſarrender, but to let the Land difcend co him, andhe 
* aflumero pay the hundred pound to 7. S. this is a good con- 
ſideration to give this Aion to the executor. H, 9. fer, 
Grajes Cale. IEEE | 
If Ipromiſe to one in conſideration he will be bound for 
my friend, I will fave him harmleſs; this is a good confi- 
deration to give an Aftion. CM. 9. 7ac. B. R. Somerſhals . 
Caſe. | 
; IfIpromiſe to one in conſideration he will ſay down his 
owp money ..to. pay for cloth bought by 7. S. for me,that I 
will pay it himagain ; this is good. T, 9. fac. B, R, Mooyes 
Caſe. 
If one in conſideration ofa pint of wine promiſe to aſſure 
| me Land by a day, and do nor, this isa good conſideration 
to give this Action upon the Aſſumpſir. Adjudg. Friends Caſe, 
T.7.7ac.B.R. WE ; 
| If 1 requeſt one to ſolicite a buſineſs for me, and after he 


hath done promiſe him ten pounds for it, this is a good pro- 

miſe and not naked; for the requeſt and the merits are joy«- 

ned together; but ifir be a meer voluntary coumcſie, it is 0- 
* | _- therwiſe. Heb, Rep. pl. 128, 72. Dyer. 355. and ithath been 
| ſajd co be adjudged to liein this Caſe, when I do requeſt B, 


0 to baile my ſervant, and after I ſay to him, In confideration 
-y that you have at my requeſt bailed my ſervant,l will pay you 
E1 ten pounds ſuch a day,that this is good. 
;h If one be about ro buy goods or borrow money of me, 
and another before the ſale or loan tell me that if the buyer 
he or borrower pay not, he will; or. if he bid me deliver' the 
oe things, and if the buyer pay me not, he will pay me on re- 
aw queſt; theſe are good conſiderations. But otherwiſe it is 
la whea the promiſe comes after the borrowing or buying, 12. ate 
H. 8. 12.44. Ed. 3.21. But here muſt be a demand before © 
: | | the ſaite begin. | 
| Bur if I promiſe to another twetity ponnds, becauſe he is 
c D my kinſman or acquaintance, thisis not good, ic is but Nu Nudum patt: . 
= dum patum only. Plow, 309, 302, PEE... . 


6 If one the eighth of ay cliver me ten pounds, and I 
ro 3 do 


—— 


—_ 
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'| dothe ninth of May promiſe him in conſideration hereof ro 
repay the ten pound, this is no good conſideration. Bur if ir 
| were at the ſame time, it were good. 2. 42. 43. Eliz. Pilſe . 

| worths Caſe. So if I ſell one all my Lands or goods, and' 


nothing appointed by the agreement whar.] (hall have for ic, 


| izis go0d,and Ifhall have the worth of it. 


fone bly a horſe or ſome other thing of me for money, 
.and no money is paid, nor earneſt given,nor day ſet for pay- 
ment, nor the thing delivered;in theſe Caſes no Action will 
lie for the money or the thing ſold, but I may ſeil it to ano- 
ther; it is Nudum pattum. Plow. 3g. 3c2. SoifT promileto 
pay one money, T0 give him a horſe, build a houſe or the like ; 
and nothing,and no recompence appointed to me for doing 
it, theſe are void promiſes upon which no Aion will lie, 
If I pramiſe in cqnſideration of ſomething paſt, as becanſe 
he hath builded a houſe, quitted me a Kreſpaſs,orhath let my 
friend have wares,that I will pay him money or do any thing 
ele, this is Nudanm pattum. Plow. 5. 302. Soifl fay to ano. 
ther to, whom 7. S. doth owg money, If he do not pay you, 
I will pay you, this is N«dym.pattum, Do. & St. 105,12. H. 
$, 12, Dyer. 21. 27. This hath been often adjudged. So.if 
one promiſe me, if I will deliver him qne hundred Crowns, 


' he will deliver them to me again. But if hedodeliver me 


twenty Crowns,and in conſideration thereof T did at the time 
promiſe to redeliver them, this is a good promiſe. Adjudg. 
IfI without other cauſe promiſe to give one twenty pounds 
towards his toſſes by fire, or to build his houſe anew ; theſe 
Afﬀuympſits are nor good to give an Attiqn. 17. Ed.4.4.Plow, 
398. .Soif 7. S, owe me money, and anather ſay, that he 
will be my pay-maſter, and pray me to take him debtor for ie; 
this is not:good. Firz,Debt.126, If one promile me twenty 
pounds becauſe I have built him an houſe, or if one owe me 
twenty pounds, and another come to me, and pray me to 
take him debger-for it ; or if he ſay,if the other do not pay it 
at ichaelmas he will, theſe are nog good conſiderations to 
raiſe Aﬀions. 9. Ed. 5. 14. 44. Ed. 3. 31. 
IfI promiſe to.one ſo [or if} he will marry my ay 
| kin. 
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[kinſwoman, or ſervant] chat I will give hini [or pay:hin] 

ewenty pounds, or if I promiſe twenty pouuds with. my * 
daughter in marriage; in all theſe Caſes the party. may have 
this Aon for this money. Plow. 305. Fir. prohib.z. Do.& St. 
104. So alſo it is ſaid that if one promiſe me one hundred 
pounds in confideratiqn that I have married his kinſwoman ; 
that this is good to give an Aion, becauſe the conſideration 
doth continue. A1.8.Car. B. R. per curiam,and ih M.4.Car. 
B. R. it is ſaid to be ſo adjudged. But againiſt this it is ſaid 
to be adjudged in the Exchequer Chamber inter Sandil & 
Zenmy,that if 1 entreat one to marry my daughter, and after 
the marriage, fay that in conſideration he hach at my requ 
married my daughter, that I will pay him cen pounds ſuch a 
day, this ARion will not lie ; yer the former Judgment 
ſeems moſt to agree with the Cafes before and with reaſon. 
Soif I promiſe coa woman, that if ſhe will marry with my 
ſon, I will give her to ber marriage the one half of all my 
goods;this is good and Adtionable. : 

If x Baile pay the debt, and hereupon the plainciff pro- 
miſe to deliver to him the principal obligation, and a Letter 
of Attorney to ſue the principal ; this is no good conſidera. 
tion to raiſe an Aion. Adjudg. in the Exchequer Chamber. 
38. and 39. Eliz. Dixon verſ. eAdams, , | 

If I promiſe to a woman having a husband who have a 
daughter and heir to Land, that, if ſhe will give her conſent 
I ſhall have her daughter, I will pay her ten pounds; This is 
a good confiderati0n. Adjudg. Hob. Rep pl. 20. 

If I promiſe twenty pounds to a-man in conſideration he 
will not beat me; this is no good conſideration to make the 
Aſſumpſit aRionable. 21. Fac. One did declare that in conli- 
deration that he had ſold a horſe to him, that he would'pay 
him five pounds, it is faid co be adjudged in the Exchequer 
Chamber good, albeit it had implyed time paſt. Paſ. 8. Fac. 
Co. B, Mary Andrews Cale. Ts 

If the Obligor pay the money to the Obligee after the day, 
and thereupon the Obligee promiſe ro detiver the bond and 


. do not, no ARion- will lie; for the conſideration is not 


V 2 good, 


«a. 


148  Aftionof the Caſe 

good, nor hath the Obligor' any remedy. but in a Court .of 
eaury. *\ Y # | j 
T4. ow to me ten buſhels of Corn,and deliver them to B. 
Forbearance, 4g defiver to me, and B. pray me to forbear it tif CAlicha- 
elm, and he will pay me the Corn or the worth of it; this 
is a good conſideration and Aſſumpſit, 3418: Fac.B. R Fack- 

ſons Caſe. . 

If I be in Devoe to 7. S. and I deliver goods: to B. to pay 
the Debt to 7.S. and 1, S. require the Deb of B. who doth 
defire him to forbear it three weeks and he will pay him ; this 
is a good Aflumpſit to give an Aion, Williams Caſe I. 7. * 
Zac. B.R. Burt he ſhall recover dammage onely for for- 
bearance; for the Debt is recoverable {ti1] as it was before, 1. 
4. Zac. Lees Caſe B. R. 1-88 

If [havea Wrict againſt Z S. and 7.S. knowing of it doth 
pray meto forbear to go any fuxther on that Writ, and he 
will pay me twenty pounds; this is a good conſideration. 
Hob. Rep. pl.278: and he need not (hew any cauſe of the firſt 
AQion, Bur if the conſideration be to forbear and ſay nor 
how long; this is no good conſideration. Yardlies Caſe. 
Hob. Rep. pl. 287. But if one owe me money and he him- 
ſeif or another on his behalf promiſe me that ſol will for- 
bear him or [| not ſue him 7] cill ſuch a day, or not-go for- 
wards in my ſuitbcgun againlt him cill ſuch a day, that he will 
pay me; this is a good conſideration to give anAction, {0.9; 

90.94. NewWB. of entries. F. 8,10. 47. Sir CMoyl Finches 
Caſe M.4.}ac. B.R. Butif re verano debt were: originally 
due, ſome doubt whether the ARiion will lie or not: And 
ſoif the promiſe were by an executor that hath no Aſſets in 
bis hands. 'Co9.9.90.94. | 

If one owe money to me, and he promiſe me that in con- 
Gderation that I will agree to give further day for the mo-' | 
ny he ows me, for (ix months, he will ſecure it to mes. this is | 
no good conſideration; for he may agree to give day and ſue 
after. 2.7.7ac.B.R. 

If one be bound by obligationto me to pay 7. Sr mony on 
{ech a day,and theQbligor promiſe 7.S.that if he will forbear | 
| him | 
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him till ſach a day he will then pay it; this is no. good con- 
fideration; for 7, S, hadhior cauſe of ſuit, per Juſtice Bridg- 
man Soifan infant buy wares or other unneceſſary appar- 
re},and when he comes to full age in conſideration that he had 
a good bargain, he doth promiſe if the other will focbearhim 
a monethhe will pay him; this is no good conſideration, Ads 


| judg.30 Eliz. Withipoles (aſe. 


f one promiſe to build me an houſe, make me aneſtate or 
any other thing, and there is nothing given or promiſed by 
me for it; this isno good Aſſumplit, but a Nwdum patum.And 
where one doth promiſe to do a work by a day, and it is 
not agreed what he ſhall have for his pains, or when; or if it 


be agreed, no part ofthe mony is paid ; he cannot ſue for * 


the not doing of the work, nor the workman' for his mony 
till b& have done the work. But if there be a mutual pro- 
miſe of work, and of recompence for the work, they may 
have mutual ARtions on both ſides, 3. H.6. 36. Dyer 21. 
Plow. 5. = 

If I promrſe mony to a phyfitian to Cure another poor 
man, or to a labourer tomend ahigh way ; theſe are good 
conſiderations in Aſſumpſits on. which this ARtion will lie in 
reſpeRt of the nature of the works. Do. &+ Sr. 105.Plow. 35.17. 
Ed 4,5.Heb.Rep.pl. 278. and if the day. of payment be come, 
they may ſue-for it before the work be done. | 


4 


If apriſoner promiſe the Sheriff in conſideration he will Vela: © 


let him eſcape, - he will ſave him harmleſs or pay him ten 
pounds, the conſideration is naught, and the promiſe void, 
So if one promiſe me ten pounds if [ will. maintain him in ſuch 
a ſuit, this is naught, Co, 10. 76; 102. Dyer 356, Bur if one 
be in Debt to me, and deliver me goods in pledg for the 
Debt, and a ſtranger promiſe to pay me the Debt if I will 


deliver the pledg; this is a lawful and good conlideration, 


Levets (aſe Adjudg. 

If one promiſe to mein confideration I will ſcale a releaſe 
to 1. S, he willpay me ten pounds, and afcer ac his requelt 1 
ſealitto. /.D. in this caſe I cannot bring this Aftion for the 

| U 3 mony 


Not purſued, 


we F#| 
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mony, becauſe I have not purſued the conſideration. Trim. ; 
4. Jac. B«R. (ranfield verſe Green. | 


Sect. 6. O make the promiſe or Afſumpſit it ſelf good, it muſt 
| rote all theſe qualities, | 

promiſe it x, Thething promiſed muſt be fuch a thing as is lawful; for if 
the thing promiſed be that which is either evil init ſelf, asxo kil 
a man, Or aprohibited evil, as to foreſtal Corn,or the like,it 
is no good Aflumphic, let the conſideration be never ſo good. 
Dyer 356.C0o0.10.102. 

2. The thing promiſed muſt be poſſible to be done; for if. 
one promiſe to do a thing impoſſible, asto go to Rome with- 
in three days, or the like,this 1s not good. 

3. There muſt be certainty.in it; for if a promiſe be 0 
thing altogether incertain,it is altogether void. i 

- 4. It muſt be ſerious and weighty; for if it be frivolous 
and idle;it is void, | | 

A promiſe to do any lawful thing, as to deliver or to give 
Corn or other goods, P/ow. 1 82.F3tz. det. 68.” Toear Land, 
make a houſe, make or releaſe an eftate it Land, Plow. 308. 
Kelw.69.77. Finches ley. 49. To fave a man harmleſs from 
a bond entred into, or the like engagement, 4.9: Zac: B. R. 
Teſtand to an award, Ceo.5.78. To keep goods fafe, 014 B. 
of entries. F, 4. That Goods ſhall come fafe to Dale, Coo.6. 
47. From the Leſſor to the Leſſee at will of a houſe, not 
ro out him,: but to- ſuffer him to enjoy it till ſuch a rime. 
From a creditor that hath a Judgement for his money, that 
upon payment thereof he will acknowledge fatisfaRtion qr 
deliver ap the bond, Tris. 38.E/iz, B.R, To marry a daugh- 
ter or kinſwoman, To. pay an Annuity of ten pounds a 
year for life. Paſch.9. Fac. B. R. (ollins Caſe. Not to mo» 
left one. upon a Judgement, A. 9. ac. B. R, To fave the 
Leffor harmleſs and without loſs by reafon of his inhabira® 
tion in his houſe, 24. 9. Fac. B. R. - That an Attorney ſhall | 
retain. 2 Rent he is to pay to'his Clyent for Fees due from | - 
his Clyent to him, 24.9,7ae.B.R, Farvars Caſe: To deliver | | 


up | 


ie INE 3 LE” ns : 
2649 


: 5455 
NUI - toannei 121 Pnoih bots GON ens AI RET Agar 
ek P «Ez $4 TW , 
+ Ig wr qa, +. hes PRI a 4 
- - - , = "27 0 Ez ir; f 
3 1 £28 [ire bY AS = --S 


A aan” 
RICE HE 


£2." "I 
9% « 


FR 
es 46 


\/b2ohs 


rpor an Aſſumpſit. 


151 


upabond; to ſtand to. the award of 7.S, or pay twenty 


pounds, New B. of entries F.3. And finally whatſoever (for 
rhe mageer of it ). is good in the conſideration, will be good 
in che promiſe. ; 


If one having made me a Lea(c for years, aſſume that I - 


ſhall quiecly hold it wichour the lec of any perſon whatſo-. 
ever, this is a good promiſe ;, and diſturbance with or 


without Ticle, is a breach of it to give ARion.. Dyer 


228. 


appearance, he being Arreſted on a Recognizance, pro- 
miſe me to appear at the day, and do not, I may have 
this AQtion againſt him. Adjwdg. Trin. 9. Fac. B. R. 
Rolles Caſe. And it will not excuſe him that a Certiorars 
came to: remove the Record; for I muſt appear notwith- 
ſtanding. | v 

If one ſell me Land for money, and promiſe to make 
me an Aſſurance of ir, or par me in poſſeſſion of it up- 
on requeſt by a day, and do not ; I may have this 
AQtion. Old B. of entries F. 5, and recover dammages. 
And if I will I may wave this , and compel him to 
make me an Aſſurance of the Land in Chancery, per three 
Juſtices, Paſch.9.7ac.B. R. Folleys Caſes x 

If one fell me a horſe for ten pounds on condition that 
I pay him this ten pound in Corn; in this caſe I muſt 
pay him in Corn, or he; may for his remedy have this Ai- 
on. Fitz,, Det. 68. 

If one be arreſted at my ſuit for a debt, and make 


an obligation for the money to pay it at a day to come, 


but do not deliver, but in confideration of his enlarge- 
meat promiſe to ſeal it upon * requeſt ; this is good to 


produce an ARtion. Paſch..9. Jace B. R; Baſſets Caſe. 


If one in conſideration that\I will be bound for his | 


If one in conſideration I will be bound for him pro- To (ave 
mile to ſave me harml8ſs, this is a good Afſumpſit; and harmleſs. 


! if I be any way troubled, I may ſue bim upon it by this 
| Aﬀion, Somertons Caſe, Sofor any thing elſe that I do 


at 
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at his requeſt. Boynton verſus Vaughan. Paſche tg Jac. B. Re 
Old bake Entries. F, 17. 

If A. promiſe K, a woman, that if ſhe marry his kinſman 
and out live him, that e. will pay her twenty pounds; 
and ſhe do fo, this Aion will lie. Hob.Rep. pl. 179. 

If one promiſe for good conſideration to pay me ten | 
pounds,.or give me a ground ſach a day, this is certain : 
enough, and good; and if one of them be not done at the 
day,this AQon lieth; and before the day, he that is to do it 
hath the election; but after the day heto whom it is to be {. : 
done. Fitz. Debt. 89. 9. Ed. 4. 39. £ 

If aChirurgeon for good cauſe warrant or promiſe to cure | 
a man, or warrant the cure, or a Fartier a horſe, and donot | 
the cure, though he be not negligent, this Action will lie | 
againſt him; And if he undertake the cure only, and make | 
no warrantyy and be negligent, an Aion of the Caſe lieth, # 
Plow. 305. Doc. && Sta. 105. I7. Ed. 4. 25+«5. : 

If a terre-tennant'of Land promiſeto me in confiderati- / 
on that Ido aſſigne to him a Statute I have chargable upon 
his Land, by way of diſcharge, that he will pay me ewenty 
pounds; this.is a good conſideration to produce this ARion, 
But if che aſſignment of it were to be to a ſtranger by the 
conſideration, Contra. Adjudg.' Pauſche 38. Eliz. Perrow. 
verſe. Gray. ”Y 

If my debtor who hath Statutes rom other men deliyer 
them to me towards my fatisfaRtion, and dye, and one | 
that is neicher his executor or adminiſtrator requeſt me | 
to deliver him the Statutes, and he will pay me the debts; / 
this is conſideration good enough. Hob, Rep. pl. 7. 8 

If one promiſe to me im conſideration that I will make | 
him a leaſe | generally |] that he will pay me ten pounds, 
this is no good promilce; for the confideration is void; for 

- the icaſe may be a leaſe at will, and he may avoid it as ſoon as | 
he makes it. Paſch.39. Eliz. C. B. Burkins Cale adjudg. So 
if the conſideration be to forbear a ſuit, and ſay not how | 
long. So if the conſideration be to relinquiſh my ſuit ; forl | 

may | 
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may relinquiſh it, and begin it again preſently, Paſch. 
39-Eliz.im Lyrkins Caſe, + : > | 
If a promiſe be -to pay money, and ſay not when,: it is 

200d cnough,and muſt be'paid preſently. 'So if a promiſe 
be ro make a Leaſe for yeers, and fay not-when it ſhall be- 
gin, this is good, and ſhall begin . preſently. Coo, 10. 
76,102. ; 

If one- promiſe to make-good a houſe, this is g00d, and 
ſhall be taken co repair it, CAL 21; Fac. B, R, Keyts 
Caſe. vt 4 

If one owe memoney,and another for good cauſe pro- 
miſe to make'ic good to me, this is good. A. 21. Fac. B.R, 
Keyts Caſe. | ; | 

If one promiſe me all that he can recover in ſuch a ſuite, 
or upon a compolicion upon ſuch a bond, this is good. 
Tris. 19. Jac, B. R. Morri: Caſe. And all theſe are certain 
enough, So if one promiſe to content me for my work. 
M.17. 7ac. B.R. Griffins Caſe. So if one promiſe to give 
me a childs part, this is good ; or ſo much as he ſhall give 
with any child, this is good ,; for it may be made good by 


Averment. d certum eſt quod certum reddz poteſt; for if he . 


give -one' hundred pounds by his will to another child, I 
may recover one hundred pounds of his executor. Tri. 
17. ac. B. R. Bolles Caſe. F 

If one. owe me twenty pounds by Bill, and I promiſe 
to deliver him the Biil, and he promiſe to bring me two 
ſufficient ſureties..and give bond for the mony by a day, 
this is.a- good-promilſe. on both ſides; for a promiſe is a 
200d conſideration of a, promiſe. Bur if the promiſe be 
conditional, contra» 44. 38. 39. Eliz. Gowers Caſe, 
Adiudg. And therefore if the agreement berween me 


and 1.S. be,that if he deliver ewenty broad clothes, or if he 


make me an aſſurance of ſuch a piece. of Land, I will pay 
him one hundred pounds,in theſeCaſes I cannot be ſued for 


* the maney till I have the things. So if I promiſe to make 


Rew pales, if I may haye = old pales. 37, H, 6. 42. 
hs | 24" hb 
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27. H. 8. 34. Perk, Seft. 713. Dyer. 76.14. H, 8, 20, 
If a Leſſee for yeers aſſign his Leaſe, on condition that 
the purchaſer ſhall get the good will of the Leſſor, and 
pay the Leſſee ſo much as 7. S. ſhall arbitrate, in this 
Caſe when he hath gotten his favor, and 7. S. hath arbi- 
trated , he may have this Action for the money, 14. 
F7. 8. 20. | 

If one,in conſideration that he doth owe me five pounds 
rent ona Leafe of a ground for a yeer, or a bond, promiſe 
to Pay it to me upon requeſt, it ſeems this is rfot a good 
con{ideration. Hob. Rep. pl. 365. for iris real and certain, 
and I have debt for my Rent and bond, and may not have 
two remedies. And yet if one, in conſideration he doth owe 
| mefive pounds on. 2 Contraft, promiſe to pay me ſuch a 
| day, this is good, Adjudg. So if one indebted to me on a 
- | Bond, or for a Rent, promiſe in conſideration of forbear- 

ance of the Debt topay it, in this caſe the promiſe may be 

ood. 
, If one promiſe to pay, or do a thing which is unlawſul, 
the Aſlumplit is voyd. And therefore if one promiſe to do 
that which to do-is maintenance , it is voyd. Bur if a So- 
| licitor ſve upon a promiſe for money for ſoliciting a 
Suit, this is goad, for it is lawful, and may be without main- 
renance> Hob, Rep. pl. 72. Dyer 356. - But ta promiſe to 
do any thing of that nature which is not maintenance, or 
a lawful maintenance,is good, | | 

If a Sheriff for ten pounds, promiſe the Priſoncr that he 
(hall eſcape ; this promiſe is not good, nor will it give an- 
Action. Cevk. 10. 76. 102. Dyer 356, : 

If A. be ſued-on a Bond, and I become bayl for kim, 
and judgement and execution is had againſt me, and the 
Plaintiff doth promiſe me, ſo as I will pay him, he will 
affign me the Bond and the Debt, and make me a Letter 
of Attorney to ſue for it in my own name, this is not a 
good promiſe, for it is againſt Law, being Champerty. 
Adjudg. Dixons Caſe. Trin.38. Elix, B.R, 


« 


If 


——— 
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If one promiſe an Officer more to do his duty then his 
juſt Fees, which to take is extortion, this promile is voyd. 
Hil. 22. Jac. : : | 
If I owe a man one hundred pounds, and promiſe to 
him, in conſideration he will forbear me fix Months, I will 
give him one hundred pounds, this is naught, though part 
of it be lawful; for the exceſs is uſury. Tr. 20. 
Zac. B. R. 
If I arreſt a man, tothe end he ſhould engage himſelf 
to me for money where none is due, and he do ſo being in 
Priſon, ſo that it be made by Dureſs of Impriſonment, this 
is not good. But an engagement for a due Debt by a 
Priſoner for his tiberty, is not againſt Law, Paſch. 9. 
ac. B. R. | 
, If I promiſe one, ſo he marry my Daughter, to give him Incertain. 
as much as I ſhall give with any other Child, this is good; 
and if by my laſt Will, I give one hundred pounds to ano- 
ther Child, he may ſue my Executor for a hundred pound. 
Glouceſter Aſſizes, 6. Car, Whitlocks Juſtice, | 
A promiſe to do an impoſſible thing, as to go to Impoſkible, 
Rome in three days, or the like , it ſeems is voyd, and not 
obligatory. 7 
If one give me twelve pence, and I promiſe to him in xcivolous' 
conſideration thereof,that if I do not cauſe him to be whipt 
ro morrow about the Croſs in Glouceſter, I will give him 
five pounds, and he is not whipt, yet no Action'will lie for 
this five pounds upon this frivolous promiſe. 


AFtion of the Caſe 


TR. 7. 

How the 

leading in 
this Action 
mult be. 
What Aver- 
ment or alle- 

ation is ne- 
cellary in 
the Declara- 
tion or Not, 


IF one promiſe to pay me ten pound, in conſideration of £ 


ſomething to be done by me in fat»ro, if I ſue for the 
ten pound, I muſt ſet forth and averr that I have done this 
thing; and till it be done, no Action can be brought for the 
promiſe : As if I promiſe to another, in conſideration he 
will forbear his Debt till ſach a day, I will pay him; I 
muſt averr that I did forbear him till the day; for ifin 
this caſe he ſue for his Debt within the time, the Aſſumpſic 
and ARtion upon the promiſe is gone. Hob. Rep. pl. 128. 
othurwiſe it is where one promiſe is the conſideracion « f 
another , therc rothing but the promiſe is to be ſhewed 
to maintain the Ation, (ria 11.4. Fac. B. R. Hil. 38, 
Eliz. B.R. T borntons Caſe. Hob, Rep pl. 7.27..8.H.8.34. 

If one for good cauſe promiſe co do a thing to me 
in conſideration of another thing to be done by meat ſuch, 


" a time, or in ſuch aplace, if he ſue upon the promiſe, he 


muſt ayer he did the thing in the conſideration at that time 
and place. | 

If all or part of .the conſideration of a promiſe be 
to ſtand to the Arbitrement of 7.S. or to make a Sur- 
render, in a ſuing for this promiſe, he mult ſet forth that 
he hath performed the award, or made a' Surrender ; 
for ir is not ſufficient to ſay quod faii paratus ftare, &c. 
'or quod fuit paratus curſum reddere. M.g. Jac. B. R. 
Hoſeboots Caſe, | 

If one ſuc upon a promiſe for a Childs part, as much 
as he {hall give with any Child, in the Declaratlon he 
muſt ſhew how much he did give with a Child in cer- 
tain , Or it is not good. 7r1n. 17-Fac. B.R, 

If one ſue upon a Promiſe to ſatisfie one [or /to content 
one] for a work done, he muſt ſay in the Declaration how 
much he deſerved for the work, or it is not good, I. 37. 

ac. B. R. 

If I fell a thing wichout a price, I muſt in ſuing for it, 

averr it to be worth fo much, 


If | 
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IF one promiſc to deliver me twenty of his ſheep be- 
fore his flock is (ſhorne, if I ſue for this, I muſt aver that 
the flock is ſhorn'; for he hath time to do it cill that time. 


I MM. 9. Fac, B.B.Cadels Caſe. 
| © | A Tenant at will of a honſe in conſideration that the Demand, 


Leſſor would ſutter him to continne in the houſe till ſuch 
atime, doth afſume to keep the Leſſor free and in- 
dempnified from all loſs and detriment by reaſon of his 
inhabication in the houſe, and that for every faryhing 
worth of hurt he willl ſatisfie him two pence, and his\ſer- 
vant by his negligence ſuffers the houſe to be burnt ; this 
ARion will lie, albeit the maſter dwell not there; bur in 
his count he mult aver how many farthings it came to, and 
demand two pence for every farthing in a groſs ſumm. 21, 
9.7ac.B.R. Coventries Caſe. | 
If an executor be ſued upon the Aſſumpſic of the Telta- 
tor, the plainciff needs not to aver that he hath Aſers;; 
but it muſt come on the other (ide to be averred if it be nor 
ſo, Coo.9.90. | 
The plaintiff declared that the defendant in conſideration 
that the plaintiff would be bound for his ſon, aſſumed to 


1 fave him harmleſs from all ſuch obligations- as he at the 


requeſt of his ſon ſhould enter into for him, and ſhewed 
that he was bound for him ſuch a.day &c. to &c. which 
obligation he was forced to ſatisfie ; and this was ad+ 


judged to be a good pleading, though he did not hay any Notice: 


requeſt or notice, for he was not bound to give no- . 
tice to the father. 14. 9. Jac. B: R. inter Somerſhall 
& Barnaby. 

. The Plaintiffe declared that'7. S. emiſſer equam at ſuch 
a price, and the defendant ad t#nc & ibidem ratione pre- 
miſſarum did aſſume to pay the money ; this was djudeed 
to be naught; for the ſale did precede the conſideration, 
Paſeh. 9. Jac. B. R. Farmers Caſe, WE 

The Plaintiff declared qzod cam the defendant was in 
Debt to the. Plaintiff in twenty pounds for meat; drink 
X 3 1 - and: 
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ard lodging for himſelf and ewo ethers, that he did 
-fuch a day afſame to payjt to him; this isno good con- 
ſideration. Caria. Steeadmans Caſe. A. Executor of B. de. 
clared againſt C. upon a promiſe made to B. that [. 
would repay to A. all ſach ſumms of mony as he ſhould 
lay out of his own mony for cloth bought and delivered 
to the uſe of C. this isa good conſideration to raife an 
Action, without averring that the Cloth did come to his 
uſe. T rin. 9. Fac. B. R. Moores Caſe. A. ſued B. and 
declared that B. was indebted to him ten pounds for 
wheat, Apiſtements and wares had of the Plaintiff, and 


in conſideration thereof did aſſume to pay the ſame to- 


che Plaintiff; it was adjudged*good and certain enough. 
But chis were not good in an Aion of Debt upon the 
very contraQR; for that muſt be more certain. Hob. Rep. pl. 


$8. But'to dec{are thus, that whereas the defendant was | 


indebred to the plaintiff ren pounds,he promiſed to pay 
it to him, is not ſufficient; for it may be for Rents on 
Leaſes or Debts on eſpecialry for which no Aion will lie 
upon a new promiſe. dew. And yet upon the conſide- 
ration of forbearance of a Debt due for Rent, or ona 
bond,this ARion will arife well enough. Adjnuap. 

If the Plaintiff ſarth that he had a writ oat in fucha 


Term againſt the Defendant for fifty pound, and the | 
Defendant knowing of fr prayed him to go no | 


further on that Writ, and he would pay him the fifty 


pound on requeſt ; this is ſafficieat without ſhewing the | 


cauſe of the debr. Hob. Rep. pl, 278. 


. *A. declared againſt B. that 'he accounted with the | 
Defendant for divers ſumms of mony due to the Plaintiff 


from the Defendant, and upon the Account the De. 
fendant was found in arrear ten pound, and in conſidera- 
tish thereof-did promiſe 'to pay themony at'a day ; this 
was adjudzed good, notwithſtanding he did not (hew for 
what. the money was due, whether for wares, money 
lent &c, Hob, Rep. pl. 16. X 
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| A. declared againſt B, that in conſideration that he had 


gon him time for three months for a Debt of ten pound 
r 


at he owed him, that he would pay the ten pound 
after verdi& ; ir was adjudged good enough, albgit he 


" did not ſhew for what the Debt was. Hob. -Rep. pl. 31, 


Sir eMojle Fintches Caſe, MM, 4. Jac. B. R. Trin. 9. 
Pac. B. R. Deans Caſe, But where it is grounded on 
an indebitatmm aſſumpfit, in which caſe the Debt it ſelf is the 
conſideration of the promiſe, there the cafe muſt be aver- 
red ; for a general count inan Acton upon the Caſe Yuod 
cum indebitatus fait, in ſuch a ſumm ſuper fe aſſumpſit, 
without ſhewing the cauſe of the Debt, is inſufficient ; but 


forbearance ; often)Adjudged. Hob, Rep. pl. 32. Coo.10.77, 
Fulter && T hornes Caſe, Paſeh.14. 7ac.B.R. accord. If one 
declare againſt an executor, that whereas the Teſtator was 
in Debt to the plaintiff 10, 1. the executor in conſideration 


| thereof aſſume to pay it without ſhewing rhe cauſe ; this is 


not good. I, Fac. B, R. Ingrams Caſe. Yet fee the new 


* bookof Entries, F, 2. And yerif inthefe caſes the Defen- 


dant ſhall in pleading aver there was no cauſe at firſt,quzre, 
If A. inconſideration that B. is indebted to {* 10, |, af- 
ſume in conſideration that if C. will forbear it till 14:- 
chaelmas , that if B: pay it not, he will, chis is ws 

> [ll 


; without averment of the firſt cauſe. Hil. I4. ac. ÞB. 

| declares againſt B, that he bought of B. a horſe for twen- 
ty ſhillings paid in hand, and for eleven pound more to 
| be paid at the death or marriage of A. for which he ſhonld 
| become bound with ſufficient ſurety by their writing 


obligatory. B. in conſideration hereof promiſed to deliver 
the horſe on requeſt ; avers that he offered ro become 
bound to him, but doth no fer forth in what ſumme, nor 
with what ſurety, nor that he did offer to deliver it being 
ſealed, and for theſe cauſes after verdi the Judgement 
was ſtayed. Hob. Rep. pl. 79. 96. 

If I promiſe for good cauſe to pay ten pound to 7. S. 
when 


where there is another confideration, Coxtra, as here the - 


Aftion of the Caſe 


Requeſt'or when he ſball purchaſe white acre, he muſt give. me notice 


Demand. 
Notice. : 


—— 4 | 


ere he can'ſue, Bur. if it be when a ſtranger (ball purchaſe 
white acre it ſeems otherwiſe ; for this is as much .in the 
knowledge of the promiſar as the promilee,. .  . , 
© If one promiſe for good cauſe to ſaye me harmles from 
ſuch an Engagement, and I be ſued, I am not bound 
before I ſue him, ro give him notice of it, nor to alleadge 
it in the Count : Adjudg. 2. g... Zac. B. Somerſpals Cate. 
But if he have promiſed to deliver, goods tome upon re- 

veſt, T muſt make an AQual — ere I can. ſue for the 
goods, 13. Car. B. R. But ifI deliver goods to redeliver 
upon requeſt, here it ſeems no requeſt is needful. But 
when the thing promiſed tobe done doth lie as much in the 
knowledg of the Promiſor as of the Promiſee,, as the 
death or marriage of a ſtranger, 'there' generally no notice 
need to be given.Coo, 7. 29. 

If I promiſe for good cauſe to pay a manten pound, 
and ſay not when Iſhall pay it, no demand in this caſe is 
needfulro be made, Ifa promiſe be layd in conſideration 
of a marriage to be had with 7, S. that the Defendant, if 
the womans portion ſhall not amount to. four hundred 


\ pound, will make it up ſo much upon, requeſt, the Plaintiff 


muſt aver a requeſt in his Declaration ; but ic ſeemsbe 
need not prove it upon anon Aſſumpſit pleaded ; Gloceſter 
Aſliſes, 17. (ar. per Baron Henden.. | | 
Tf a ſuite be going onto Tryall, and the Defendant in 
conſidetation that the Plaintiff ſhall not go to cryal, and 
ive him a note of the charge, promiſe topay him at his | 
Flt comming to Gloceſter ; in this caſe if he ſue, he mult 
aver not only the forberance of proceeding and the giving 
of the note of charges, but the giviog of notice of his firk 
comming to Gloceſter, Hob. Rep. pl. 63. | 
If I have ten quarters of Corne, and I ſell one quarter 
to 7. $. to pay me halfe a year. hence afcer the rate # 
+ I ſell the reſt, Imuſt give him notice how I ſell the reſt or 
I cannot ſue ; andthis giving of notice muſt be averred in] 
| | | | _ 
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my AQtion. Hob, Rep. pl. 56. otherwiſe it is of an 
award, | 

If I promiſe on good conſideration to pay ten 
pound on demand, it ſeems here no demand is needful. 
But if the promiſe be to do a Collateral thing, as if I 
promiſe to pay ten pound lent to another if he do nor 


pay it himſelf at Michaelmas upon demaund, in this caſe ' 


he muſt demaund it ere he can ſue for ir ; therefore in his 
declaration he muſt-ſer ir forth ſo.12.H.8.12.17.7ac,B, R. 

If I promiſe mony to the marriage of my daughter or 
kinſwoman, in this caſe ir ſecemsno notice is needful, 
unles the promiſe be penal, as if you mirry her and I 
do not pay you twenty pound in three weeks, I will pay 
you forty pound ; here the forty pound mult be demand- 
ed, So alſo if I promiſe a woman that if ſhe will mar- 
ry with my ſonne I will give her the one half of my lands 
and goods; in this caſe it ſeems there muſt be notice 


given before a ſuite be begun. 0d Book of entries. F. 


4. NeW Book of entries. F. 2. Soalfoif I promiſe a man 
twenty pound when he marrieth any woman whatſoever, 
in this caſe alſo he muſt give me notice erc he can ſue for 
the money, | ,* 

If one be arreſted for my Debt, and he make an obli- 
gation to me for his delivery to pay the money at a day 
tro come, but doth not deliver it as his deed, and doth 
promiſe to deliver it upon requeſt, in this caſe I muſt 
make a requeſt, And therefore if I make no requeſt 
till the day of payment be paſt, I am remedileſs at Law, 
and muſt flye to the Court of Equity.Paſ. 9.7ac.B.R-Baſſers 
Caſe by two Judges, : 


The 
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162. A#ion of the Caſe 

Sects| 6 
_—_ 0-7 ant Ti Plaintiff declared that in conſideration he would - 
in p22 | dye divers Clothes which' he counted to ſixty, thar 
r.or. the defendant did promiſe to pay him for every Cloth 

ten ſhillings, and avershe did dye them all being fifry nine 
Clothes, and that the money came to ſo much ; So thar 
fifry nine was put for (ixty, but afcer verdit adjudged 
g00d. Hob. Rep. pl. 120, 

The Plaintiff declared that he had fold ro the Defen- 
dant ſo many Oares as according to the- rate of fafceen 
ſhillings nine pence for every quarter, and ſhall amount te 
fifty two pound to be delivered at ſuch a time, and 
thar the ſaid Oates after ſuch a rate came to ninty (ix 

uarters and ſix buſhells, which the Defendant hath nor 
Linered, &c, which money the Plaintiff was to pay at 
aday certain ; after yerdit ic was adjudged good, not- 
withſtanding the miſtake ; for the ninety ſix quarters of 
Oates after the rate came to fifry two pound three 
quarters. Hob, Rep, pl. 114. But generally in all ſpe- 
cial ARons of the caſe upon a promiſe, if any ſubſtantial 
variance be between the laying of the Acionand the e- 
vidence;it will be fatal;wherefore it is policy in the Plaintiff 
in all theſe caſes to ſuppoſe ſeveral promiſes as neer the 
matter as he)can frame, that he may be ſure in one 
of them to kie the very promiſe it ſelf, or at leaſt che ſub- 
ſtance thereof. | 58. 

No Traverfe can be of conſideration executed alone; 
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Traverſe. : | 

| bur a conſideration executory may be traverſed alone, 
Hob, Rep. pl. 128, : 

ON. F the Leſſor aflume to his Leſſee on good conſideration 


ſumpſfic fall 4thar he ſhall hold the land without the Jet of ary 
be taken;and perſon whatſoever, this ſhall be takena let by one that hath 
what ſhall no title as well as by one that hath a ticle, and either of 


be (aid ro be them will be a breach and give an Aion. Dyer. 323. Gams 
a breach of 7, Caſe 24. 7. Jac. B. R | | 4 Fn 


1r,or not. - 
| ; It 
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py 


upon an Aſſumpſit. 163 | 


If my-tenant at will of my houſe promiſe upon good 
cauſe to ſave me harmleſs and indempnificd from alllofle 
and harm by reaſon of his inhabitation in the ſaid houſe, 
and by the negle& of his ſervant the houſe is burnt, this 
isa breach to give an Ation.Covertries Caſe. ,. 1 + 
If I promiſe to'7. S. that his goods ſhall come ſafe 
to Dale, and they be arreſted by the way, this is 2 breach 
of the promiſe and Actionable, Coo. 6. 47. 
If one for good cauſe promiſe, to make a Feoftment of 
Land by a day, ' and before the day he enfeoff another, 
or grant a rent charge out of it, this is a breach of the- 
promiſe, So if he promiſe me trees out of a wood; and: 
before the time he ſell them away. So if he promiſe me ' 
the delivery of a horſe, and before the day he ſell him to 
another. Dyer. 22. 21. H, 7. 41. (00. T0. 130. Kel. 77. 
20, H. 6.34. F.N, B. 99.k, And albeit he make the 
Feoffment, yet this is no good - 2 wa Old Book of 
eatries. F,7. 7. He 7.14. Fitz. 8. B, 
If one promiſe to deliver wares, and he deliver falſe 
and ſophiſticated wares ; this isa breach of the promiſe. 
So if he promiſe to make a Surrender of an eſtate, and he 
make a Surrender that is not gbod, this is no perfor- 
mance, but a breach. Dyer 75. 23. 24. Hill, 37. Eliz. B.R. 
Sleighs Cale. - | 
If a promiſe be to do one of two things by a day, EleRion« 
till the day be paſt he that made the promiſe hath the 
eleRtion, Bur after the day he to whom it is made hath 
theeleRion. 9. £4. 4. 39. Coo. 9.94. 6, 
If ic be part ofthe agreement to give a bond with ſure- 
ties, and ſay not what fureties nor in what ſumme, the 
Court muſt judge what ſuretics and what ſumm, Hob, 
Rep. pl. 79. : TT, 
It for good cauſe the promiſe be to pay money, and 
no time ſet, it ſhall be preſently ; and if ic beto make a 
Leaſe for years, and no time fer when it (ball begin, it 
ſhall begin preſently, Coo, 10. 77. Coo. 6. 33, But if 
| one 
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 Aftionof the Caſe, & 


one promiſe to deliver me goods, or make me a leaſe or 
the like, and no time is ſet, in this caſe he (hall bave all 
his life time to doit, except I haſten it by requeſt. 

If one promiſe for ten pound paid him in hand to build 
me a houſe, this is a conditional promiſe, and the money 
muſt be paid ere the promiſe will have virtue to produce 
an Aion, and is not like as where one promiſes co build 
z houſe, andthe other doth promiſe ten pound, there they 
are reciprocal and they have equal remedy. | 

If one bind himſelf by promiſe to pay money yearly 
or — ſeveral dayes, upon the breach of the pro- 
miſ. one day, this Action will lie ; but an Action of 
Debt will not lie upon the Contra till all the dayes are 
paſt.11. H. 6.18. Broo. 108. Dyer. 113. Coo. 4.94. 

Where a\promiſe good may become voyd by matter 
Ex poſt Fafto, See Contra, 


CHAP, 


Attion of the Caſe. 17 


Cnay. XIX. 
| Of an Attion upon the Caſe for a Nuſance. 


Nufance is where any thing is done by a man upon his What ic (5, 
k own ground, or e/ſewhere ro the unlawfull hurt and 
annoyance of another that is his neighbour, 'in his free lands 
or otherwiſe. And this is either common, when it is or may How many 
be a grievance to many, or ſpecial when it is only or eſpeci- #1" there 
ally a hurt to ſome few , or partjcular when it is or ney beg i 7 
hurt only to one particular man. 0/d. N.8.108, 109. FNB 
193. . | | 
*-*A Nuſance may be by ſtopping or annoying 2 mans wa- Whit th:ll be 
ter, way, lightor air, by building, diverting, ſtopping, dig..\*4 a Nufince 
ging, or the like; for remedie whereof the 'party grieved = tor 
may have this:-Action. And therefore if a man ſet up a houſe boring PONEs- 
upon a new foundation 10 near to my houſe, that thereby he the Calc y, iy 
ſtop up my windows, and take away my light and. proſpeR, be had or ace, 
I may have this Action. But if his building be upon an old . 
foundation, ang where there was a houſe before, no Aqi- 
on will lie for this, C-1«s eft /olum,ejus oft uſque ad Celume, 
N. Book of Entries, f.19,20. Co8.9.55. 5.10. Hughes Caſe. 
So if a man do oyer-build my houſe, ſo that his houſe eves 
do drop upon my houſe, and cauſeitto periſh, or trouble | 
my dwelling, 1 may bave this Action. 22. H.5.14. Afd yet 
in Trin.42..9. inter Nicholſon & Bradſhaw Leſſee for\gears 
of a ſhop, brought an Aion againſt one that was Tegant 
at will of a Kitchin over the ſhop, for ſuffering it to Cay, 
4d to ſpoil the wares of his ſhop, and after a Judgemenc 
for the Plaintiff it was reverſed. . 
The erecting of a Nie-houſe , Pig-ſtie, houſe of Office, 
Brew-houſe, or Chimney may be a Nuſance to the Neigh- 
bourhood, for which he that is hurt may have his Action. . 
Paſchss5 Zac BR. | 
If I have a building beneath, and another. man hath a 
building above me,and 1 ſuffer mine co decay ſo as to —_— 
A 3 p is 


- , Aﬀion of che Caſe. 
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| his, or he ſaffereth his to decay ſo asto harm mine, in this 


Caſe each of us may have this Action againſt the other, 0/d 
| Book of Entries, F.3.Kelw.48. If one ſet upa Pig-ſtie under 
'my houſes and keep Pigs init, or a houſe of Office, Lime- 
| kilnor Brewhouſe, and uſe it fo. near my houſe that the 
| fmell thereof doth annoy me, and hazard my health, or the 
- | \moke of the Brewhouſe or Lime-kiln deſtroy or hurt my 
' Trees: in theſe Caſes, and for theſe wrongs, I may have 
-this remedie. Co0.5.73-101. X48. Fac. Adjudg. Aldreds Caſe. 
| The building of a Brewhouſe, or the keeping of a Chand- 
| ters or a Butchers ſhop by my neighbour, ina place incon- 
' venient, to the offence of my Garden or Houſe, may be 4 
| Nuſance, for which I may have this Action. Tring. Car. 
 B.R. Butifſuch a man do ſer up his Trade by me, thotifh 
. this be offenſive to me, yet I cannot have this Action, per 


Cooke & Warberton Faſtices M.8.Jac. And Paſch.5.JacB.R. 


| If a man have a houſe very near mine, and he ſufferit to de. 


—_ 


cay, and fall, and throw dowh ſome of mine, it ſeems I may 


have this Action for this. Coo.upon Lit. F56. | 


About wayes- 


If I have a private way to my houſe or ground, and a man 
ſtop it' or mar it, that I cannot have it inal} or part, this is 


| ſucha wrong as for which I may have this Action. Coo.5.73: 
| F N B 184. Butifthe wrong be to the common high-waies, 
this Action will not lie, but it muſt be puniſhed in a Leet, or 


fome other Court. And yet if a Nuſance be done to a com- 
mon high-way, whereby I have more ſpecial lofſe than ano- 
ther, as if he diga pit, or lay a block there, and- my horſe 
ſtamble, and Ifall and have hurr by it, for this I may have 
this Action. Coo. /wper Lit.56. Coo.9.55, Exod.21.33. Paſch, 
5. Jac.B.R. Penhams Caſe 21.H.8.26- Aman beings drank 
rode along a high-way, which was 160 foot in bredth, and 
in ſome green parcels of the way there were laid pieces of 


 * Limberfor the uſe of the houſes thereabouts, and the drun- 


ken mans horſe ſtumbled at one of theſe, and fel}, and hurt 
him, and he brought this Action, and the Defendant pre- 
ſcribed to lay his Timber there, and yet it was adjudged 
againſt him, as Juſtice Bridgman ſaid at the Marches of 

| __ Wales 


I 


\ —— 
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Wales in my hearing ; Itlieth againſt one for ſtop ing 
of my way zotalirer, 10 that I cannor uſe my Common, Paſc. 
13. Eltz. EP 2 
"If F have a Water-courſe or Conduit belonging to my 
houſe or ground, and another man ſtop or mar it by limin ? 
tanning, orthe like,inpartor in all, I may havethis Acton, 
IV. Book of Entries 18. Coo.5.73. F N B184. 14H. 8. pl.alt. 
But if the water be a common water, and belonps no more to _ 
me then to others ; in this caſe I may not have this remedie, 
but ſome other, and yer if in this caſe I have any ſpecial pre- 
judice by the thing done, it ſeems I may have this Ation, as 
well as inthe Caſe before of a Nuſance upon the high-way. | 
TF -ny one ſet up any houſe of Office, Lime-kilo, Tan- In Aic, 
dofit, or lay any filth ſo near my dwelling that ir corrupt- 


[n Watcis, 


| eth the Air, and be dangerous and grievous to me, and y 


family ; 1 may have this Action, New Z. of entries , 
18,19. Es 
If the Commonerbe outed or diſturbed in the Common, 1n Common, 
by drowning or planting Conies upon it, or the like; ſo 
chat there is not enough left tor him, and he cannot take 
iraccording as he ought, and hath been uſed to have it, 
he may have this Action ; But if ic be fo ſmall a tre- 
ſpaſſe thatit doth not hure his Common, but he hath enough 
beſides, no Action will tie forthis,Coo.9.112,113-8.79.4-39. 
Dyer.316- : 
Ifa man by building, &c.Mop up my ancient Lights of my 11 Li 2hts, 
houſe,to my prejudice, I may have this Action for my relief; 
N.B.of Entries, f.i 9. 
If I bavea Mil npon a river, and another man ſetteth up 11 (tric 
a Mill upon the ſame River, whereby 1 loſe part of my cu- will. 
ſtome, I cxnnor have this Acton againſt him for this. And 
yet if he fer up a Mill where Iby an ancient cuſtome have 
the grinding of all the griſt; and none ought to have a 
Mill but my ſelf, or if chereby my water be ſtopr or turned, 
that it doth not come (o freely as formerly, in theſe Caſes 
I may perhaps have thisremedie: ſoif any do break down 
the ſluces, or throw down the banks that the water doth 


Aaz2 not 


8A 
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not come as formerly. O14 B. of Entries, FIo. 

11 ſecting upa If one levie a new Market without authoritie, ad* zocamen- 

Market. tum of my ancient Market, I may have this Action, 27.41. & 
42.Eliz.Co.B.Maynes and the City of Londons Caſe. 

Wood. pile. If wy neighbour ſet up a Wood-pile againſt my houſe,up- 
on his own ground, whereby my light or proſpect is hurt, I 
may have this Action, Co0.9.55. b: | 

School, | Ifa Schovulmaſter keep ſchool ſo near to my ſtudie being 

a Lawyer,that the ſcholars diſturb my ſtudie, I may not have 

this Action,Cnria M.S. Fac. Ws ” 

So "if any man ſer up a Pigeon-houſe that doth hurt 
by .his Pigeons inthe neighbourhood, Coo.5. Hill.39. El:z, 
TIEGS. | "As » 

Conies, So if a man plant his own ground with Conies, and*vxc 
do treſpaſſe to his neighbours, whether it be a free Warren 
or not, there is no remedie for the party grieved, bur to kill 
the Conies upon his own ground, which he may lawfully do, 
Adjuag. Hill.39. Eliz.Co.B. | 

School, If I have a ſchool, and another Schoolmaſter ſet upa ſchool 
by me, I cannot have an Action for this, 11. H.6.64-47.22.H. 
6+14,15%. | 

If the Nuſance be by ſtopping a way, Water-courſe, or 
Conduit, or hurting of a Common, and it be wholly ſtopt, 
or the Common wholly taken away, and he whoſe way, &c. 
it is, be a Free-holder of the thing co which it doth belong, 
it is ſaid in-this Caſe he is to have ſome other remedie. But 
if he have onely a leaſe for years, or a Copie-hold-eſtate of 
that to which it doth moung , and it be wholly ſopt or ta- 
ken away, or he be a Free holder, and it be ſtopt or let in 
part only,in theſe Caſes the proper remedie is by this Acton, 

_ Co045573-101+9.113.F.N,B41 84. 


Pigeon. houſs:. 
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Attion of the Caſe. 
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CHAP. XX.” 2 
Of an Aftion upon the Caſe upon a Trover and Converſion. 


2 Action is a kinde' of Action of the Caſe which a 
man hath againſt another, that having gotten any of his What iris, 
goods doth refuſe to deliver them upon demand, New terms 
of the Law, FOES | 
.* Itwilllie againſt any man that hath had my goods, and 
- converted them ; as if my Horſe have been ſold by twenty tn what cofc ir 
men, I may bring this Action againſt either of them ; and it doth lie or nor 
| will lie againſt any one that hath the poſſeſſion of the goods, For the pers 
though he baverhem by borrowing only. Experientia 17, '99% 
Car. per. Baron Henden. | | 
This Action will ngt lie for wood-growing, 4.20. Fac.B. For the nature 
R. nor for things that are fere natare, nor for any part of a the thing 
free-hold, as for Lead upon the houſe while iv is ſo, but af. 
ter it is taken off, if it be converted it will lie for it; nor as 
is generally held for money at large, as for 10! in money, 
but it will lie for money in a bag or Cheſt, or for ſomany _ 
peeces of Gold of 2&f a peece, or ſo many peeces of ſilver in 
certain; and it will lie for any other goods animate, as Ox- 
en, Horſes, Hens, and the like ; or inanimate, as Rings, Car- 
pets, Woods or Trees, cut down, and the like, ſo for things 
that are fere nature, as Deer, Hawks, and the like, after they 
are reclaymed. 

If another man get into his hands any ſuch goods, living For the Caſe. 
or dead, being my goods, by finding, or otherwiſe, in any | 
caſe whatſoever, where he hath nor a right in property or. 
poſſeſſion to the thing, and he waſte it or convey it away, 

{ell it or otherwiſe convert it to his own uſe, or keep it from 
me; I may have remedy by this Action. And therefore if 
T loſe my goods, and another man finde them; as if he take 
up my Hawk that is eſcaped, or my Horſe or Beaſt that was 
ſtrayed away, orifa man who is Executor to another, have 
my goods that were in the keeping of the Teſtator, come to 
him amongſt the Teſtators goods, or a Felon leave my goods 
Aaz3 within 


Aftion of the Caſe. 


within a Mannor, and the Lords Biyliffe ſeize them, not be- 
ing waved; or if a man ride my Horſe co an Inne, and the 
Inne-keeper keep my Horſe from me, in theſe and all juch 
like caſes, I may have this Action for my remedie, 12. E4.4. 
8. 12. H. $.3.9.7. H.4.3. Dyer 306. Coo; 2. 25. 5.27, 1c9. 
Old B. of Entries F.4. Litt. Bros, SeR. 174+ 198. 382, 405. 
Fincheſley 181. 186. LL 

If a man that is a Suitor to a Woman, Five her inthe 
wooing-time gifts, and they do not go on bur break off, and 


ſherefuſe to redeliver theſe goods, it ſeems he may havere-. 


medie by this Action for the goods, Wowans Lawiere f. 71. 
Sett.32. Dame Fitz Caſe, 7. Fac. B.R. 

But this Aion will not lie.in theſe caſes following, v44. 
1. when he that brings the Action hath neither right to, or 
property in, nor hath had a poſſeſſion in the thing ſued for, 
and if he bring che Action upon a poſſeſſion, he muſt ſhew 


| that he was once in the acuall poſſeſſion of it. 2. Where 


the party that hath the goods hath them by delivery with g 
a Truſt; as where I deliver my goods to a Carrier tocarry 
for me, and he doth keep or convey, and diſpoſe them ano- 
ther way, Wormwals Caſe. 4.9. Jace butanother kinde of 
Action of the Caſe doth lie in this Caſe. 3. Nor where the 
party that hath the goods hath a good property in them, 
by ſale, gift, or otherwiſe, as being ſcized for a Haript, or 
the like 1V. Bcok entries 39. 41, Cee 8.15, Bree. 405, 193: 
Broo. Diſtreſſe 198. 4. Nor where the party that hath the 
goods, hath a lawfull poſſeſſion of them; as where another 
man doth bring my Horſe into an Inne, and there refuſeth 
to pay for his meat, and the ſnne-keeper detaineth him for 
his mear, as he lawfully may do till he be paid ; or where 
Soods are duely ſeized as a waife or eſtray, or the like, 7. 
Book of Ent. f.19.4t. &c.Coo.8.147. Hill, 14. Jac. B,R. Ad- 
judge Rob/ons Caſe. 5. Nor as it ſeems for a bare finding or 
receipt of goods, anda poſſeſſion only without any Con- 
verſion. And therefore if one deliver another mans goods 
come, and I do not convert them, it ſeems this Action will 
not lie; it ſeems then that the converſion is traverſable, 
| Dyer ® 


mes 
Som 
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Dyer 121. Fincheſley 186. per Baron Henden at Glonc. Aﬀſites. 
* $7. Ca. . 

Fo maintain and bear up this Ation, theſe things are ne- What muſt be 
ceſſary to be averred or proved in the Caſe. 1. The Plain- proved or a. 
riffs right to the thing. 2. That the Defendanc hath or had '**<1'0 make 

it. 3. Ademand of the goods and denial), for how elſe fhall om - 
a man that findes goods, know the owner, and to whom to 
deliver them? by Sergeant Tarner at Lent Aſſizes, at Gloac. 
23. Car. 4. Some ſay there muſt bea Converſion, and in 
Trin.44. Eliz.in Com. B. it was adjudged that if A. deliver - 
a Chain of gold to B. and A. demand it, and Z. deny ir, and 
fay he ſhall not have it till he can recoverir, that this was no 
Converſion. But I take it the contrary. is held and practifed 
at this day, and Baron Hendey at Glonc, Aſlizes, 17: Car. mie 
led it, that a demand and a deniall is a converſion, and what- 
ever is ſach an Afor which Treſpaſſe will lie, is a Conver- 
ſion to give this Aftion of the Cafe on a Trover. 5. And theſe 
things muſt be ſer forth in the Declaration ; but che time of 
the Converſion is not needfull ro be ſet forth in the Declara- 
tion, 17.37,38. Elize Co. B. Earl of Rutlands Caſe, 


4 ack 


—— —— 


CRAP. XXL. 
Of an Aion of the Caſe for a Conſpiracy or Confeaeracy, 
C2 


Conſpiracy ſtrily taken,is, where two or more perſons jy... :. 

\do purpoſely and maliciouſly conſpire and labour toge. 
ther falſly and unjuſtly, and without any ground at all co 
indi another for ſome Treaſon, Felony, or other offence, 
and after he which is fo indicted is upon that indiAment af- 
ter a lawfull Triall purged and acquitted. In this'caſe, and 
for this wrong,as he may have other remedy, fo he may have 
remedy by an Action of the Cafe, wherein the Plaintiff ſhall 
' recover damages according to his hurt, Coo. 9. 56. F N B 


114,115,116» : . 
| | If 


XUM 


ts - > 8 q 
= = ESE apa: : Ih age: CT = 
> : pe 
wm w $name — P = - - b* 
2" "Y A $3 © 268 > a4 n&.1 7 rot 
> we \ og Ho = S = 
rn oy —_— ny” ae £D (7; 
SEG one ere EE en 
% » 


ITE 
gn x 


-— G4 


 Aﬀtion of the Caſe. 


Where and in 


If two or more, falſly-and maliciouſly conſpire to indi 


what cale' this gr appeal another of any offence againſt any Law ; and af- 


AQ onwillle 
for a Conlpi- 
racy or not ; 


And how - 


ter he thar is ſo indicted is acquitted, a Writ of Conſpiracy 
lies. FN B 114,115,116. Coe-5.56. and in all Caſes where 
the practice and procurement is ſuch by one perſon, that if 
there were more joyned with him, a Writ of Conſpiracy 
would lie, there a general Action of -che Caſe will lie, F. 
N.B. 116. L. ; Eqs 

If one man only falſly and maliciouſly cauſe'another to be 


| indicted for Felony, Barretry, or the like, who is thereupon 


acquitted, an AQton of the Cale in the nature of a Writ of 
Conſpiracy lieth : this hath-been often adjudged; And in 
this Caſe the Plainciff chat brings the Ation,muſlt be ſure to. 
(ke it good that it be falſe and malicious, for the malice is 
the ground of the Action ; For if upon the Triall ic doth 
appear, that either it was forced in a courſe of Juſtice, or 
there was probabi/zs canſa for the inditment and proſecuti- 
en, no Action will lie, Marchf-1 30. 41,42. Eliz. Co.B. She- 
xingtons Caſe. And in this Caſe the Plaintiff need not ſay that 
he was Legitimo modo acquietatus, as he muſt in a Writ of 
Conſpiracy, Poſ.3.Zac. B.R. Marſhams Caſe. And if a man 
do procure another to be arreſted, brought before Juſtices, 
examined or impriſoned for a Felony, with a plot to vex and 
diſgrace him, albeit he be' not indicted for the Felony, ic 
ſeems for this only he may have this Aftion of the Caſe, Coo. 
94.56,57- Co0.4.14,15. FN B.116-114. And in theſe Caſes, 
and for theſe wrongs, ia better to bring this Action of the 
Caſe, then to bring a Writ of Conſpiracy, which is a ſpeci- 


all Action in the nature of an Action of the Cafe. For in all 


Caſes where a Writ of Conſpiracy liech, there muſt be theſe 
things incident to the Caſe,.,1, There, muſt be two or more 


- inthe plor, for this Wrir of Conſpiracy will not lie againſt 


one,nor againſt a man and his wife(who are but one-i-Law) 


_unlefſe the Writ be that they mal cam others did it. And 


henceit is that if this ſuit be begun againſtdivers, and all but 
one are diſcharged of it to all intents, as being acquit by 
verdict; hereby he is diſcharged alſo, F.N.Z. 114,116, 18. 

| Ea. 


iS 34A Een 
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Ed4. I. Br. Conſpiracy 21. But if the Writ be-bronght a- 


gainſt two, and the one of them is attainted, and the other 
doth barre the Plaintiff by a demurre in Law, or one doth 
appear and pleade, and his plea is found againſt hm; in 
theſe caſes the other is not diſcharged, but the Plaintiff ſhall 
recover though the other be not attainted. And yet in this 
. Caſe perhaps he may refuſe to anſwer without the other, or 
ifall the Conſpirators but one be dead, there the Writ may 
be had againſt him alone. FN B 116,115. 40 E4.3-19. 38. 
E4d.343-35. H.6-14.24. H.6.25. 2. The party that brings this 
Action of Conſpiracy muſt be indiced, arraigned, and ac- 
quitted ; for it will not lie for a plot or preparation without 
an execution, Nos officit Conatme nifs ſequatur effettns, Coo.g. 
56. FN B114. 3. The proceeding andÞroſecution muſt be 
voluntary. And therefore neither this Action nor an Adtion 
of the Caſe in general! will lie againſt ſuch men as do proſe- 
cute by conſtraint or compulſion, as when men are obliged 
ro it by Oath or Office, as Juſtices of peace, or Jurors ſworn 
' to preſent ſuch offences, or witneſſes called to teſtifie their 
knowledge of ſuch things, or one doth come into a Court 
voluntarily and diſcover a Felon, for all this is juſtifiable, 
27. Aſſ.pl.12. Ed.4.18.21. E4.3-17.7. H.4.31.35. H-6.14.20. 
H.6.5+-F NB 115, L, Broo: Conſpiracy 4. 4. The proceeding 
- muſt be malicious. And therefore if one man do proſecute 
anothernpon-good ground, as when a Felony is done, and 
there is ſome cauſe of ſuſpicion of thar perſon more then an- 
other, either by the common fame or otherwiſe, as when 
a man is robbed, and the next village upon a hue and c 
doth make purſuit, and take a man they ſaſpe, and there- 
upon the party robbed doth indi that man, and be is ac- 
quitted ; or a Coroner after a murder, fitting ſ#per viſunms 
corporzs, cannot finde outthe murder, and then enquiring | 
of the firſt finders of the body, they preſent that 7. S. killed 
him ; and thereupon 7. S. is indicted and acquitted : theſe 
proceddings are not puniſhable by any Action, Broo.Conſpi- 
racy 4. Tring. Jar. B R Wal Verſe. Hill. 5. Thecharge and. 
accuſation muſt be falſe, and therefore if che conſpiracy be 


| ſuppoſed 
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ſuppoſed to indict a man for murder, and upon his arraign- 
ment it-is found he killed the man, bur che killing was law- 
full per #nfortnabrum or ſo defendenas : this Writ will nor lie, 
Fitz. Conſpivarie 21. StamF. tiþ.z. cht2. 6. The party indi- 
Qed or appealed muſt be /:9itimo modo acquietatiu (viz) 
he inuſt be acquitted upon his triall by the petty Jury after 
inditment found by the grand Jury, or if he bring an ap- 
pea], be zo»-ſuir orthe like. And therefgre'if the acquicall 
be by a generall or particular pardon, or heis diſcharged by 
the inſutficiencie of the indi&ment, or the party be indicted 
and an 1gnoramrs be found upon the Bill, in all theſe caſes 
this Writ of confpiracie will not lie, 9 Ed.4.12.F NB 114. 
Coo,4-45. Andyet the laſt caſe is doubred. of ſome, and the 
contrary is ſaid to be twice adjudged in 41 E/iz.B Rand 20 

| Zac. ſee 19 Re. tit. Briefe 926. | 
What matter. © It 15a good Pleain Barre to this Action, that there hath 
ſhall be aid 2 been an accord made between the Parties; and the ſame is 
| 02 "oy executed. 21.H.6.28.. S0it is a good Plea'to ſhew that the 
ph —_ © nor Inditement or Acquitall was erroneous, albeit the Party In- 
: dited did not take advantage of it. C00.9.26. 9.E4.4.12. 
So it-is 4 good Plea to fay, That there is no ſuch Record as 
che Plaintiff ſets forth. 9.H.6.26. So any of the things be- 
fore may depleaded, that that which was done was done by 
compulſion and ex officio, as by Jurors and Witnefles, | or the 
like 20iH:6.5.- But it is no good Plea to ſay forone that ano- 
theris dead hangingthe writ 18. 4.4.1. nor to ſay that the 
Plantiff was guilty of the felony whereof he is ſo acquited, 
nor to ſay that the Record is that the Plaintiff and. divers 
others are Indicted beſides the Plaintiff 9. E4.4.23. 
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Of au Attion of the Caſe for @ Diſceipr. + Dig 


Len is ſaid to be a Writ, either originall, when it is Wi it is, 


broughtagainſta man for ſome. deceit he hath uſed or 
done; or Judicnl}, where upon ſome Writ direfted ro the 
Sheriff, he doth make 3 falfe retorne, and'thereby the De- 
fendant dotfr loofe his Land : in both cafes he may haveun 
AQion of the Caſe for his relief, and in the laſt caſe, thea&t 
unduly: done-will: be. avoided alſo.” New Teerms of the Lirw 
154 NB gfe ot ff Rr 79 2399811 4 


If a man make his Attorney in a-reall Aftion brought a- i: thall be 


gainſt bim, and the Attorney by agreement ſuffer [Judgement 
ro be given, and the Land be loſt, his Client may have this 
Action for his remedie FI B.:95. 'Co0.6.9. OM: B..entries. 


2.. So if he: uſe any falſeſhood-or deceit whatfoever, ſte <on ticth 
mefor another, or another appear or plead for me without vor. 
warrant, or if my Atturney in a ſuit for or again{t' me ſhall \82i"ft an 
do any thing without warrant, and I be hurt thereby, I may QtOrney. 


have this Action againſt him Co0.7.1.2.' Dye 361.13. FNB 
98k. So if the Attorney for PlaintifF-or Defendant do any 
way do againſt or beſides hisottice dem. 20. H:6.25: 15-H.7. - 
14.002 B. of emprees 2. OTC BL SQL 01) LEN 
_ If Tappoint my Attorney to take an obligation for me in 
my own name, and he take it to himſelf and im his own name, 
Imay have this. Action againſt him 20, H.614.25: 3. H:7.14s 
Br.117: -Soif it be to buy a Leaſe, and he/buy jt for himſelf 
3. 4.7.14.17. 50. H.6:25. 2098 70 STEM PEIRL 1: 120 
If my Attorney or Counſellour diſcover my Conveyances 
or other ſecrets which I have ſhewed to him; to my preſtt- _ 
dice, . I may have this remedy againſt him 11.H.6.1 8: Boo. 
108. - or procure himfelf ro bc retained for the other fide. /4 
B.of earries f.v, bur if another that is not a Lawyer difcover 


© Ikany miſchief come to me inany ſuit; between me'and's; 
| m0 2 - another, 


Agninit 2 


C——_— — 
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another,by the falſe return of a Sheriff, I may have my reme- 
die by this Action, Coo.Swper Litt.259. Coo.6-9.F N B 97,98. 
Co0-9.32» Dyer 353. But if a Judgement be had by default 
againſt me, being all chat time in Priſon, and I be ſummoned 
according to Law, I cannot have this Action, C0. Sper 
Litt.259. | 

In perſonatiog If in a ſuit or Action, another perſon will come in Court, 
another man, and pretend he is the party to the ſuit, and ſo let Judgement 
be had, or ſome other prejudice be done to the party him- 
ſelf, he may have this remedy againſt him that doth it. As 
for example, if one purchaſe a Writ out of the Chancery in 
; my name,and upon that Writ a fine is to be paid to the King ; 
\ , orif Thavecauſeto bringan Adtion, and another bring ir in 
(* "my name, and ler Judgement go againſt me by »oxſuir or the 
like : orif one acknowledge a Judgement, levy a fine,ſuffer a 
Recovery in my name,and al this is done without my leave or 
privity,inall cheſe caſes this Action lieth for remedie, F N B 
96,97-180.19. H.6.44. F N B. So for any otherthing a man 
ſhall doin my name; and for me in a Court, without my a- 

Sreement, /dem, | | 

If a Writ be brought againſt two as Executors, and one 
of them is no Executor, and he that is Executor confeſſe the 
Acion, the other that.is hurt hereby may have remedie by 
this Action, FN B 98. 9.Ed4.15. | 

If one acknowledge a Statute, Recognizance,or enter into 
a Baile in my name, if I be hereby damniked, I may have re- 
parations by this Writ, 19.H 6.44. FN B 100. 

If any man. forge a Deed in my name, and it be given in 
Evidence, or made uſe of againſt me, and Ireceive any hurt 
by it, Imay have my remedie by this Action, 5.E4.4. 126. 
116. FN B 99.k.,. But for a forging only this Action will 
not lie the ſame. 

If one that is not the true Executor or Adminiſtrator get 
a Statute made to the Teſtator, and come into the Chancerie 
and ſhew the Teſtament proved,or the letters of Adminiſtra- 
tion,and ſo getteth out Writs and hath Execution, the true 

Executor may have this Writ againſt this counterfeit one. -= 


By Forget y- 
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if he do inthe life time 'of the Conaſee ſuppoſing him'ro: be 
dead. 2.R.:3.8 pre: 1:08: 


If a man in a ſuit will procure a proteion fora year, and- Dclaics in ſuirs | 
 donot purſue it accordingly, but remove the ſuir, or do any 


ſuch a, which by matter Ex poſt fatto ſhall appear to. be 
but to make defay, the party grieved may: have this Action 
for hisrelief F N # 97.20.H.6.10. Co-5-34- (So if. he get a 
Writ of priviledgeas a ſervant to-one of the Clerks in Chan+ 
cerie, when in truth he is not ſo 11.H.6.8. So.if the Efſoy- 
ner caſt an eſſoyne and warrant it notat the day, the deman- 
dant that is hereby delaied may have this cemedie #00. 
Diſcait.40. | 13 00009, S1 F100." 6 
If Tenter into a'Statute to pay money by a day, and pay it, 
and after another get the Statute and ſue it againſt me, I 
may have this Action againſt him that doth it, F.N B 100» 
So if any man ſue me in anothers name without his privity, 
I may ſue him in this Action. Firz. 4tF.on the Cafe,z. Þ N 'B 
109. 96:97} 3 ood on nin aol, 20 0. ; aralit; 
If one procute another to fue and vex me without 'eatiſe, 
I may have this remedie again. the procurer F.-N B 98, 
116. ; | 
If one counterfeit a-Letter in. my name and deliver him tv 
my ſervant, 'and the effec of it is to perfwade him to deliver 
the counterfetter money, and my-ſervant doth deliver it, in 
this caſe I may for my relief have this ARton againſt the 
counterfeiter, Adjudg.T rin.7:Zac. B-R.T racies Caſe. 
Ifa Tennant in antient demeaſne levie a Fine of his Land at 


common Law it ſeems the Lord may havethis Action, Plow, _ 


370. F N B 98.99. | 


—— — 


one that doth play with me doth uſe falſe dice and cou- 1" Play. 


zen me of my money thereby ; I may have this action againſt 
him.Coo 11.87. F N B 95. New B. of entries.8. | 


If a man ſell me any living or dead thing, '3s Cattle, Cloth Ina Contra 
or the like, aud at the time of the ſale he doth warrant itto 9 Bargains 


me good and right, and it be otherwiſe, I may-have this 

Acton for my remedie, and this will lie albeit I have not paid 

all the money for the thing _ Kelw.89.9.H:7.22. 5.H. 
Bb 2 
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Upon a War. 
rantie, 
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Covenant, 


Without a 


Warrauntice 
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| Warp 94.;QHd MiBeD And if- che ſelleri ſay he will 


warrant it,. but doth not ſay to me yet :this: a.$60d 


| warraritte, "Paſchi2. JU6kBIR Oav1a Ol, B. Wirntaefg.1 © 


7 1f one ſellthe Ctoches;and warrant 'them td be ofa reftain 
length, and theydonor ſox: i may- have —_— my" this A- 
Aon; \F-AT-ByBUT4s Elay.207 (2369 51 0: 31 

: Tf, onelelline4 Horſe, and warranc hit found: winds and 
timbe, and'heharh ſomeſecrer difeaſe:known. roivhe ſeller, 
20d'nor-viſible-ro the-buyer; asif he be ſhoulder-thot or the 


te, this Acton liech for tliis. Aajudg. Trim, 18Jac. BR, x, 


Ed, 621992. 17) Bar itis held by :fome/it- will nordic upon 


awarrantie,when the fault is fuch as the ſeller did-oaknow 


of it'F VB, 'p4 Bod rhe-books aregeneralt and icfeenisthe 
Laws otherwiſe Sb it is faidir will nor lie upon the war- 
"org when the fault is apparent that 'the buyer may' diſcern 
by ogeof hisfiveiſenſes :! Av when the: ſeller doth'warranc 
Clothes ro be Red, and: rhe buyer having ſeen thery-and 
a be Blew ; or he doth warrant a Horſe to be fountt, .and 
be hath «ſpline; fpavie; oyle:or isfame 13:H4:257;H14 1.4: 
5. H.5.41.20. H.6-47:31.H.6.11; So when the warrantie doth 
extend to a thing to come, as that a Horſe ſhall carry a man 
30 miſes a7 da' LB 6ickeatey 788. 50 'when the warrantie is 
made-afteritthe thing is fold;-and"is nd parrofi the oonerat, 
and yetfucha Waranie! ev pb fatto if iribeby: Deed; may 
amount to # Covenant," 55H.9: 41.11. E426; F N'Þ 98; 
Paſche. 3. 7a.B.R. Gold(miths Caſe. vo 
-If oneſell me corrupt victuall or wine, asif be. mix wine 


andvrater: orthe ſhke; withonrany' wartantie1 may have this 


\/-AGton againſt him for his deceit Xebv 91f i Ed; 4-6, Burif 


_ oneſeltcorrupr orfalſe and ſophiſticated whres, it ſeems no 
' Action of the caſe will tie wpon'this fale without 4 warrartie 
, be made, Dyer 75,76. yet fee Kelw £9. 7 Hao, 13 Hi.2. 
'g H.56/51 H. 6.3319 Bib-49. F:N'8/885 ſo-if one fetl:me 
'* 4##Bofſe whichis anaſoand ;mnd'iknomwhim rwbe. unſound) 


with cit Wwitrantie] '#tGe file Hirhfor chis. F IN Blog. 30 

H61 Selit bam aft; SOAR! pitt 97 R09." woifhAauer db 

fatre"r60. $0 if one\fell _—_ Wine-or ViRuals; if the 
buyer 


Pp 4 \ 
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Attinat of che Caſes. 


buyer or his ſervantraſt ir before hand, and like and 'iccepr 
ic; inthis caſe/this: aRtion:will not ie, 77. He 4-16 13H. 
P oy D fro hs <1 405: 00 5 TAS 


If one be about to ſell me a Leaſe, andI tell him that 7.S. 
bid me 100! forit, and thereupon he giving credit to my re- 
port is moved to give me 10c/ forir, and 7.8. did never bid 
me 100* forio; he cannot have this Adon againſt rhe for 
this falſity, for it was his error to beleeve it; Adjndo.B. Rigi. 
Eli. Taylors Cafe." . A zi: cor rot mind Nath 
If one ſell me Land or goods that are none of his.'0wn to 
ſell, andit 1s after taken away from me, or I be moleſted 
abour it by the right owner, may be relieved by this Action 
C0041 8.42: Afﬀſ.8. Br. A, of the Caſ&85. Fitziq, i 
If oge fell me Land and agree-tq mike me an eftaeg'1by-a 
day, and-before the day he doth makeit away; or: ſome 
eſtate out of it, or charge upon it to another; and then 
doth make the eſtate ro me, I may have this Action for my 
relief, 3 H.7.14 FN8B 98. 20 H.6.34. '2 Hye, | 
+ As for deceit in breaking of promiſes we have ſpoken to it 
before in'an Action of the Caſe ugonan 1fſwnppite: *): © 


y—— ” — — — t—_ % 


Where _ dition of the C W/- Will tie: for other miſdoings, 


or not .aoings, or not. 


His Action of che: Caſe hieth for wilfull oc negligent 

, mis-feaſances or non-fealances in'alb the caſes foltow- 
ing (wie );-in 54 140 « > ftyoH «f SEX 
Ifone ſtop a Ditch or River, or ſet up Floud-gates, -ſo as 
to make the water overflow and. drown my ground adjoin- 
ing to it, or ſtop ordivert.a watercourſe running to my 
Mill or Houſe, fo:that Icahnor have that benefit by:iti]was 
uſe! to: have,” may! have: this :Adtion For my remedie>Chor 
4.86. Dyer 2481 320. Co0.9.50; *F N ————_ 
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Aftion of the Caſe, 


Inditmert, 


Se 1, 


a 


Hindring my 
Execution, 


' Set 2 


Execucor 


FN®Z 93. But if a man ſtop or divert water to amend a 
mans Banks or Mils, having by.a cuſtome ſuch a liberty and 


power, this is juſtifiable, and will notbear an Action, 39 H. 
6432. , Bro.77. 


If one do procure another falſely and maliciouſly to in- | 


dite me for any offence, or cauſe me to be arreſted, impri- 
ſone@, bound over, or arraigned for. an offence without 
any colour or cauſe of ſuſpition, I may-have this Action 
againſt him for my relief, JM. 4. 7a. B.R.' Marſhams Caſe 
Adjuadg. T rin. 17. fas B« Re Olivers Caſe. M. 7. Jac. B.R, 
Gambels Caſe. Seefor this in an Ation of the Caſe for a 
Conſpiracie. YetI have ſeen the report of a Caſe that this 
Action will not lie but where the party indiRted is acquit- 


'ted upon a Triall, XZ.5.7a-B.R. Min. verſ.Taylor. But the . 


contrary is practiſed every day, and therefore I cannot re- 
ceive that for Law. | : 

If one put ſuch things in the water as do occaſion the 
drowning of my Ship, I may have this AQtion againſt him, 
FN 92. If my Sheep be paſling over Severne, and one of 
the paſſengers force*one of them into the water, and all che 
reſt follow and are drowned, I may have this Action, but 
whether I ſhall have damages for all or one only, the Jury 
muſt well conſider of it. 

If one put Cats into my Watren amongſt my Conies, it 
ſeems I may have this Action againſt him, 0/d Book of entries 
f. 13. Je. B.R. by two Juſtices. 

If one hinder me of my Execution, as if a Sheriff come to 
another mans Houſe where the goods of the Defendant are, 


and the door of the Houſe being open, another man, not the 


owner of the Houſe, ſhntthe door and keep him our, or the 
owner of the Houſe or any other man convey away the 
goods,and fo prevent the Execution ; this Action will lie for 
this, Adjade. Hill.20.Ja.B.R. Woods Caſe. New Book of entries 
fol.13- But if it be his own Houſe, or to defend his own goods 
againſt the Execution, he may juſtibe it, Coo.5,91.. If 1 have 
2Fudgemenr againſt an Exceutor, anid:he; do fecretly and 
fraudulently.make away his goods to prevent Execution, L 
may 


> 


 Aﬀtion of the Caſe, . = 


may have this Action againſt him, 2.2. Car.B.R. Caria. If 
an Othicer be coming to arreſt a man, or attach his goods at 
my ſuite, and another man convey away the goods or the 
Perſon,ſo that he cannot do the work, I may have this Acti- 
_ on againſt him, F  B 102. 21.14.7.40. 18. E4.3.3. If a man 
be arreſted at my ſuir, and another man reſcue him, and ſo 
he get away, inthis caſe I may have this remedie and reco- 
ver the Debt in damage from him, Hil.20.7a.'B. Renullo con 
tradicente. &- 7.7ac.B.R. Hawkes Caſe. | 
If another mans Cattel be on my ground damage feſant, Reworing a 
and a ſtranger of his own head remove them, ſo as I cannor P*'ir< ile. 
diſtrain them damage feſanc, I may (as it ſeems) have this **&3+ 
Action, Finches ley 200. (0.5.91. So if I be coming to di- 
ſtrain my Tenant for my Rent, and he hearing thereof, drive 
away the Cattel and prevent my diſtres, Hil. 20.74. per J*ſt. - 
| Hauchton. * 
> | 1IfThaveprovided wood for a ſpeciall purpoſe, as to make 
, | Ironorthelike, anda ſtranger take it away, I may have re- 
f | medfe by this Action, New Book: of entries 36,37. | 
e | If onediitrain my Kine great with Calf, and by driving A'ufng a 
t | they loſe their Calfs, I may have this Action, FN B 86, OViitrete. 
y lf my Neighbour, his ſervant or any other that ſhall come g,cni ag a 
{ into his Houſe by his good will and agreement, ſhall-wil- Hou, 
it | fully, orthrough negligence fire his,and chereby my Houſe, 5S-<-4. 
& | I may have relief by this Action, 2 H. 4.18. Ex0cd. 22. 6. 
01d B. of cntries f.8, But if my Neighbours by negligence, 
to | or againſt his will, and thereby my Houſe is burnt, Contra. 
re, | 213,4.18. * 
he | 1f one threaten me, my wife, ſervants or children, that he M:nacing, 
he | or ſome other ſhall do us ſome hurt,and do afterwards lie in 
rhe | waittodoit, and by this means we be fo put infear thatwe 
for | dare not follow our bulinefle, as if my ſervant by this means 
ries | dare not go abroad about his work, or depart away out of 
ods | my ſervice,and I have hereby any particular loile, I may have 
ave | remedie by this Action, But fora bare threatning without 
and | ſome doing or indeavour,as lying in wait or the like,no Acti- 
, I] onwilllie, Coo-7.1, Kelw.g0, 9 H.7.7. | 
may | C c bc If 
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ads |. If another man hath a Dog that hath been ufed to kill Cat- 
Catzcl, *| tel, and the owner of the Dog hath had notice given him 
thereof, and this Dog happen to kill my Cattel, I may have 
this Aion againſt the Maſter of the Dog, Dyer.25.Co0.4. 18, 
Exod. 21.29,35,36. H.6,7. So there muſt be three things in 
the Caſe to bear up the Ation; 1. The Dog muſt be uſed 
to bite. 2. The owner muſt have notice of it. 3. It muſt 
be his Dog when he doth it, Paſch.9. Zac. B.R.Londars Caſe. 
And it was held by Baron Dexham, and accordingly he gave 
direction to a Jury, Thar if A. have ſuch a Dog, and Bitake 
him out with 4. without his privitie, and then he kill my 
; Cattel,that I may fue A. for this. 
— ' Tfoneremovea meer-ſtone,and I be hurt by it, I may have 
ounds, lin: ; ER : 
this Aion againſt him char did ir,01d B.of entries f.g9. 
Nuſance. ' Tf one ſtop water and put it out of his old courfe, and by 
-that means it ſurround my ground to my hurt , I may have 
' this Action, New Book of entries f.18. : 
- buſe of Ju- Tf one take outan Execution upon 2 Record in any Court 
© , ' when he knowerh the Record is removed by a'Writ of error 
1: into another Court,it ſeems I may have this Action, 7 11.39. 
Eliz.CoB Wills verſ Strowd. | 
If one caſt a falſe protetion,the partie delaied hereby may 
have this Action, Trin19: fac. B. R221. E4.4 | 

Sutes in im. * If oneſue mein a Court that hath not juriſdiction of my 
proper Ciuits perſon, or ſue mefor a thing whereof that' Court hath not 
or, Counties, ;nrifdiction, for this unjuſt vexation I may have this reme- 
| die;; Astif one ſue mein the Admiraitie or Spiritual Court 
for a thing not triable there, orſue me in the Kings-Mar- 
fhalfie when neither of us are of the Kings houſe, in theſe 
Caſes this Action lierh;; Bur if one fue me in an improper or 
unjuſt Acdion, this Action will not lie for this, for here [ 
ſhall have coſts in the ſame fate for my relief,Coo 10.76. Sta, 
2-1.4.11. Fitz. Eſtoppell 18, 10. H. 6,13. Trin.z. Fac BR, 
Dame Waterhouſe Caſe. And yet if one ſue me for Tirhes, 
where T ought not to paie Tithes, which'is forbidden by the 
Statute of 32 E/iz.chap.7. T may not have this Afton for 


this, Adjudg. Partridg Caſe. But if one take a falſe Oath 
v7 againſt 


Falſe Ouths 
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againſt me in a proper Court,whether he come in by or with- 
out proceſs, and I be prejudiced by it, ] cannot have this Ati- 
on againſt him, 22.38,39.El5z.Co. B. Adjudg. Damports Caſe. 
M.18S.7ac.B.R.Eyers Caſe.Coe.4 14. for itisinan ordinarie 
courſe of Juſtice, and an at of the Court. 

If one indict another or ſue an'appeal againſt another in + 
another Countie, then that wherein he dwets; this Action 
liech againſt him for this wrong, Srar.8. H.6.ch.1c. 6 H.6. 
chax.Kelw.21. So if one ſue me in a forreign Countie, and 
there ſecretly purſue me co an outlawrie, I having no no- 
tice of it, this Action lieth for my relief, New B, of En- 
tries f.42. p 

If 4 Prohibition be delivered to a man,to ſtay a ſute he hath 
againſt me in a Court, and he proceed in that ſute notwith- 
ſtanding, I may have this Aftion, F N 8.92. 

If a man have a Judgement, and have levied goods to pay 

"the Debt upon an Execution, and the Sheriff return that 
they are in his hands for default of buiers, and the Plain- 
tiff knowing hereof ſues out a new Execution which the 
| Sheriff doth execute, no Action will lie againſt the Plaintiff 


for this, Paſch.17. Jac-Co.B. Waterer verſ. Freeman. So if one 
y be to pay me monie at Aichaelmas on a Bond,and pay it, and 
after Iſue the Bond, he cannot have this Aion againſt me, 
y Paſch.17-fa.B.R.per Chuſt ice. 
oe If a Guardian be to ſue for an Infant, and do it not as he 


>. | ſhould, the Infant may have remedie by this Action, Dyer 
rt 361.Kelw.135-Broo-118. 
nl If I be bound to appear in a Court at a day, and before or 
fe | againſt the day one cauſe meto be arreſted of purpoſe and 
or | milice to prevent my appearance, and to cauſe a forfeirure _ 
er | ofmy Bond ; in this caſe I may bavethis Action for my re- * 
4, | lief,7 H.6.45-Fitz.4. | 
\R, If a Leſſee for life do make a Leaſe for years,and this Leſ- rerw:en Life 
es, | ſeeforyears doth commit waſte, for which the Leſſee for life '>r 2nd Leſſee, 
the | is puniſhed,in this Caſe he ſhall have this Action againſt the © Lord and 
for | Leſſee for years, and recover as much as the Leſſor doth or £02) Polders: 
ach | may recover of, him, Paſch.z8 Eliz.B.RGermies Caſe. Soif * * 

23g Cc 2 Leſlee 


Aftion of the Caſe. 
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Leſſee for years ofa houſe, leaſe it for part of the time, and 
that time expire,the Leſſee continue in poſſeſſion , and pull 
down part of the houſe, the firſt Leſſee may have this Action, 
Adjude.Trin.6,Car.B.R, Ifthe Leſſee will not ſufter his Leſ- 
ſor to come into the houſe to ſee if any waſte be done in it, 
the Leſſor may have remedie by this Ation, H:/7. 20. 74c.B. 

R, Adjuag. | 
If the Lord cut down the Copie-holders trees without his 
leave,though he leave the ſhrouds behinde him, yer this aQi- 
on lieth for the Copie-holder againſtthe Lord, 17.3.1zc.B. 
R.Croſſe verf, Abot, unlefle the Lord be by cuſtome to have 
the trees, > Trin.17-lacper Inſt. Haughton, © © © 
If a Tenant at will of a houſe,or his fervant,or his Leſſee at 
will, which is his ſervant,do voluntarily burn the houſe, the 
firſt Leſſor may have remedie by this Ation, M17. lac B.R, 
per ch. Tuſtice. But if he ſuffer the houſe by negligence to be 
burnt, or the trees negligently to be cut. down, no Action 
will lie for this, Coo,5.13. But in the firſt Caſe it ſeems the 
proper remedie is to be againſt the Tenant at will by a = 
ral Action of treſpaſſe,and not by this Action, forif he burn, 
pull down the houſe, orcut trees, the will is determined, 

Dyer 122.15 Edq.20. Lit. fol.15. 

If the Leſſor put out the Executors of the Leſſee out of 


their tearm,they may have this Action, Co0.4.18.F N B.g2. 


Diſturbance ina JF I be hindered in all or part of my common, private way, 
way, Iſte- of- gp private water, walk or foldage, which time out of minde 
_— - by preſcription or othetwiſe I have good right unto ; 1 may 
os | have remedie by this Action, New B. of entries f. 9,11,14-Coo. 
$+76.13 H.7,26, Coo.1 part, [nſt.56. SO ifrhewhabizancs of 
my Pariſh have by preſcription-a watering place', and it be 
diſturbed,every one of us may have this Action, Finches Ley 
I $7. 27 H.8.27. 

If one incloſe Land which ſhould lie open in a Mannor, in 
which the Commoners have common, or eat up the Com- 
mon ſo that the Commoners have not ſufhcient,every Com- 
moner may have this Action againſt the diſturber,Co0.9.113. 
Xe54.F N B.145-21-HH.7.40, > ” 
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If I have an Office, and another diſturb me in ir, char 1 
cannot uſe it, this Action is given me for my relief,6 £4.4.9. 
Broo.94. Co0.9.50.F N B. 94. So if one hinder me in my 
Fair or Market that I cannot have the Toll, or diſtrain one 
to come £0 his Leet that ought to cometo my Leet, I may 
have this Action,O/4d B.of entries 5. New B.of entries F. 10, 
11, H.4-64. 
IfI and my Anceſtors time out of minde have had an Iſle 
in a Church for ſeats, and funerall of ſuch as die in my 
houſe, as belonging ro my houſe, and the Parſon or any 
other diſturb me, I may have this remedie, New B. of en- 
tries f.9. | 
If one grant me to have haie and ſtraw in his houſe for my. 
two Kine all the winter long during my life,and I be diſturb- 
ed of it, it ſeems this Action lieth, Firz. 17. | 
If a Statute forbid a thing withour a penaltie,and it be bro= 
ken,and T have any ſpecial loſſe by it,itis thought I may. have 
relief by this AMon, F N B.90.Tr11,3.Jac, BR, | 
If a Priſoner eſcape by the Goalers means, either wilfully Eſcape. 
or nevligently, I may have remedie againſt the Goaler, 
and if he go againſt the Goalers will, and he be forced 
in this Action to make me amends, he may have this ARi- 
on againſt the Priſoner for his counter-remedie, 7 H.4.14. 
Broo. 34 | 
If Tdeliver Goods to 77, and he deliverthem over to 7.FS. F-t fpoiling 
tomy uſe, and /.S, doimpair them, I may havethis remedie ®! $9948. 
againſt 7,S. 12 Ed4.13- Broo.96 : 
If one cancel my Deed,or mar my goods delivered 'to him, I 
may have this Action; and I may have this Action for mar- 
ring my Deed, albeit the Need be nought, 0/4 B,of entries f, 


If one have my Cattel to keep,and they die by Gods hand; 
this Action lieth not, noralbeit he promiſe to, keep them 
ſafe, Per 1»ſt.Bridoman. But if one have my Cattel to keep, 
and ſuffer them to die by his negligence, I may have this re- 


medie,2 H.7.11. Dyer 12. Co0.5.14. Pledge, 
IfI pledg my goods for monie to another, and at the time 5:a.8,. 
6K | of 


"Aion of the Caſe. 


Upon a Loan 


of paimentof che monie, I tender the monie, and require my 
pledge, and he will notdeliverit, I may have this Action a- 
Sainſt him,0/d B.of entries f.8.FN B.86.And if they periſh by 
his default, I may have this Aftion;bur if they periſh by acci- 
dent without any default of his,I can have noAcGtion for this, 
D.& $:,129.1fone that findeth my goods doth loſe them,or 


ſuffer them to be impaired by his default, I may have this A- 


Aion 2gainſt him ; but if they be left in a houfe which by 
chance is burned or fallerth,or they be delivered to another to 
keep, who doth run away with them ; in theſe caſes it ſeems 
the finder is not chargable for them;but if one find my goods 
and they be afterwards hurt or loſt by caſualty without any 
default of his,no ARtion will lie for this, D.& $t.38.1 29. 

If one for hire borrow my horſe to ride to Loudon, and he 
ride him further,or ride him out of the way,or forwards and 
backwards, and forwards again, in and upon the right way,in 
all theſe Caſes,I may for this have this Action, and eſpecially 
there where the horſe is hurt, So if the borrower ride him 
exceſſively,ſo as to hurt him.So if the borrower put him into 
an old rotten houſe ready to fall, and the houſe fall down 
and kill him.So if any one borrow or hire my goods to uſe to 
one purpoſe, and heuſe it to another; in all theſe Caſes this 
Acton is given to me for my relief, I2 Ed.q4 8.13. 21,E4.4. 
79-D.5- $t. 129,128. Coo.8.146, 2 H.7, 11. But if one that 
doth borrow my horſe by hard riding make him very weary 
only,ſo that he will do no work ina good while after; or if a 
horſe ſo borrowed die ſuddenly without any default in the 
borrower, in doing that for which he was hired;or if he put 
him in a ſtrange houſe which doth caſually fall and kill him, 
in al! theſe Cafes no Action will lie, D.& Sr.1 28, 129-Ex0.22. 
14,15. 40 E4.3.6. If one lend me a horſe for hire for a time; 
3nd he take him from me within the time, I may have this 
Acion againſt him,F VN B.86. | 

If I be Executor to a man, and the goods be in another 
mans houſe, and I come in time convenient t0 fetch them a- 


way, and hedo aQually diſturb me, ſo chat I cannot have 


them,I may havethis Action again him, 27.7. lac. B.R, 
If 


; w9 
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. Attion of the Caſe. . 

If one take my Beaſts or goods from me,and another take 
them by force from him ; I may have this Attion againſt che 
ſecond taker, 12.E4.4. 12. 

If I be to have corn I have ſowed upon another mans For a difturb. 
Land, and be diſturbed init, I may have this Action, Fixs 2nce and de- 
cheſly 187. carner, 

If I buie corn of one, and pay him part of the monie, and 
leave it with him,and pray him to keep it tilt fuch a time, and 
he convert it to his own uſe, I may have remedie by this A- 
fion;and if the corn were in bags } may alfo have a Detinne 
for it, Kelw, 77, | 

If 1 leave my goods with one to keep,or I leave them with Bailmenc, 
him, and he take them into his cuſtodie withont any words, | 
and the goods be loſt or waſted, may recover the worth of 
them in this Action, albeit he be to have nothing for keep- 
ing them : Put if when he doth receive them he receive chem 
with a ſpecial caution and agreement, that he tell the owner 
he will not anſwerfor them ; or he will keep them as his 
own, or keepthem as well as he can; in theſe Caſes no A- 
ion will lie unlefſe there be an Aſſumpfir, and good con- 
fideration for it in the Caſe, Co0.4.83. 5.13. Ex0d.22.9,10, 

11, Kelw.77.12, Ed.q.15. 2 H.7.11. Coo. ſuper Lir.89.01d 
B. of centries 3.9. A 

If a Goaler.uſe me ( being his priſoner) extreamly, I may Goaler, 
have remedieby this Action, F IN B. 93. | 

If a Ferriman undertake to carry any thing for me over Ferriman. 
the water, and by his default it doth take hurr or is ſpoiled 
in or after the carriage, I may have this remedie againſt him, 

Adjudg. Partridg.Caſe. . | 

If a common Carrier(although he be but newly a Carrier, Carricre 
or carry bur for ſome perſons only if he carry for money ) 3:4 9 
take any thing for me to carry , and do hurtor impair it 
himſelf, or ſuffer it to be hurt by his apparent negligence, 
as if he overload his horſe, and by that means he fall in- 
to the water, and ſoit is marred ; or he drive his horſes by 
night, or out of the way, and is thereby robbed, I may 
have this ARtion for my relief, And yet a Carrier by a ſpecial 
agree- 
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| agreement inthe undertaking of the carriage may avoid the 
| Aion, If therefore when he takes them to carry, he faith, 
| andagreeth that he will not anſwer them if they are loſt, he 


ſhall not be charged, as in caſe where he undertaketh them 
generally,D\ et $t.139.38. Fit2.14,15. | F 

If my Bayliff that doth keep my Catrel kill them, or cur 
down my trees, or my Butler break my hamper, or the like, 
E may have remedie by this Action againſt them, 18.4. 4.20. 
27. Broo.99. Ortather by a general Action of Treſpaſle, for 


| by this the privitie and truſt is determined,Coo.5.13. If my 


plowman that hath the charge of my plow, drive ſo hird as 


ro kill or harm ir, Imay have this Action againſt him, 7. H. 


4-14. Bre0.34. If I put a contidence.in a man, albeit he come 
ro my goods by my deliverie, yet if he be negligent, I may 
have this Action. As if my Shepheard that I do truſt with 
my Sheep,keep them ſo careleily that they be drowned ; or 
turn ſhabbie by his negleQ, T ſhall have remedie by this A- 
Qion, 2 H. 7. 1. Co0.5.14. If one undertake to do a work for 
me, asto ſet plants, or the like, and do it deceitfully, I may 
have remedie by this Action, 0/4 B. of Entries fa13. 

If a Smith refuſe to ſhoe my Horſe being requeſted, or 
clie him in his ſhooing of him, ſo that I looſe the uſe of him 
for a time, I may have this Aion agaiſt him, 14 H, 7,22, 
Kelw.qe. F N B,94. | 

So if a Taylor ſpoil my garment inthe making of it, ora 
Barbor ſhave me with an unwholſome Razor, ſo that my 
face is hurt, or cut my face with any Razor, I pay ſue him 
in this Action. | And ſo for other men that undertake to doe 
work of their callins,and do it amiſſe, FN 2B 94.7. H.6. 5. 
Old B. of Entries, f.2.46.-E4d.3:19. 

If an Inne-keeper refuſe to lodge me, or herbage my 
Horſe when he hath room and may do it, 1 may have this 
Action againll him, and the Conſtable of the Town may (if 


+ he will) compell him to receive me, unleſle he can give good 


reaſons for his refuſall, as that his houſe is full, or I have 
the placue, or the like, 14. 4.7.22, Kehv.50.Dyer 158. 5. Ed. 
4.2. Paiſche7. 7a. Cruria: But it ſeems he-may refuſe the 
horſe 


Aftion of the Caſe. 


A rr On 
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-horſs or goods of my man that-will not lie there himſelf, 


Paſch.7.-fac. B R. Walbrookes Caſe. Tf Tlooſe any thing out 
of an Inne, or common Hoſtrie, ,I may have this Afton for 
my relief againſt the Inne-keeper or Hoſtler, and this Ai. 
on will lie, albeit the Inne keeper did at the' firſt refuſe me, 
and albeit the goods loſt were. never delivered to the hoſt, 
or he were nevercharged with it, and albeir his heyſ-be {vil 
of gueſts, and albeit I kept the key'of my chamber-door my 
ſelf, and leave open the door my ſelf, and albeit I be rob- 
bed by my chamber-fellow, if the Inne-keeper placed him 
with me,Co0.8.32. F N B95. Dyer 58. Butin all Cafes where 


this Action is maintainable, theſe things muſt be in the Caſe. - 


1. The thing muſt be loſt. 2. The perſon to be charged muſt 
be a common Hoſt, he muſt be one that doth receive ſuch, 
Co0.8.32. For if one leave his Horſe with one that is no com- 
mon Inholder, and it be loſt, he ſhall not anſwer it, Dyer 
266.158. And yet if -he have but newly ſer up, he ſhall be 
chargeable. 3. The party that loſt the goods muſt be a tran- 
er or Traveller, and therefore if it be a friend or neigh- 
bour that hath loſt it, he ſhall not have this Ation, Coe.8. 
32. 4. The thing loſt muſt be gone out of the Inne, the houſe 
orthe ſtable ; and therefore if the owner bid the Hoſtler put 
his Horſe to graſſe, and ite loſt there, the ownefmuſt bear 
it: but if the Hoſt of his own head put him out to graſle, 
and he be loſt, the Hoſt muſt bear it, Co0.8.32. 5. It muſt be 
loſt by the negligence of the Hoſtler, or his ſervants, as in 
the caſes laſt before ; if the Hoſt or his man pur the gueſts 
Horſe to graſle without the privitie ofthe gueſt; If a Horſe 
die in the Stable without any defaulrof the Hoſt or his man, 
they are not chargeable, Paſc.1 2. Fac. Co.B. Whitakers Caſe. 
Soif the guelt be zobbed by his own ſervant, or his cham- 
ber-fellow of his own choice, no Action will lie for this, 
Cee.8.32. It muſt therefore appear that the goods came into 
his hands, 6. The party that doth looſe muſt be a gueſt to 
the houſe, at the time of the loſle, forif he be a friend invi» 
ted co lodge all night by the Inne-keeper, he is not charge- 
able for this loſle, Paſci7.Fac.B.R.in Walbrooks Caſe. 7. The 
D d goods 
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oods muſt be loſt whileſt the owner is there, for if one 
== his dead goods with the Inholder,. and he doe not lie 
there himſelf, and the goods are ſtole, the Hoſt ſhall not an- 
ſwer them, 1Jem. And yet if it be a Horſe or living thing 
which is left, by which the Inne-keeper gets, he muſt anſwer 
it. Butif a man leave other goods, as Hats, or the like, and 
the Holt faith he will keep them ſafe, and the gyeſt come 
not in many daies, and theſe be loſt, he ſhall not be char- 
ged. But if the gueſt go away in the morning, and come at 
night, Contra Adj vag. . 

If an Officer take Toll of me where none is due, for my re- 
lief herein I may have this Acion,'F IV B 94. 

If an Ojhcer of a Court get a priviledge for one, ſuppo- 
fing him to be his ſervant who isnot fo, and is ſued by me, 
and thereby my ſyir is delaied, I may have this Acton a- 
Sainſt him, 31 Ed 4. 22, Itis faid by ſome thatif a publike 
Otticer whole Fee is tendred to him gr recoverable by law,do 
refuſe to execute his office, that heis liable to this Acion. 
And therefore if a Sergeant at Law refuſe to give advice to, 
or an Atturney [0 be retained by me, that} may bave this 
Action againſt him ; otherwiſe it is of a Barreſter,for he can- 
not ſue fgr his Fee : Of this opinion was Juſtice Bridgman 
17 Car, Wa Sheriff, Bayliff, or any ſych like Qtkcer do mif- 
demean himlelf in not doing, of negle&, or miſdoing his of- 
tice, the party hurt by this may have this Action, eſpecial- 
ly if he give him or tender him hjs Fees þefore-hand to doe 
it, aS.if he refuſe a Writ, or have a Writ or Warrant co arreſt 
a man, and may do it, and doth it not, the Plaintiff in the 
Action may bave-this remedie, Coo 9.60. 5.89. Plow. 48, S0 
if the Sheriff refuſe to retorn a Writ, or make a falſe retorg 
of a Writ, the party grieved by it may have this Action, 
41 Aſſije pl.12. 21 Ed.3.43. 10 H. 7.23. Old B. of entries, 
f.1z. Soifan Officer make a falſe Certificate, he that is hurt 
by it may have this Action, Coo,11,94. Orif the Sheriff re- 
fule to receives Writ againſt one he hath in execution, the 
Plaintiff may have this Action, 41 Aff, pd. 12. Ces. 5. 87. S0 
if the Sheriff have a Writ againſt 3 man at- my fuir, and [ 

ſhew 
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ſhew him the man, and he do not arreſt him, I ſhall have 
this Action, and albeit it be on the Sabbath day when I doe 
ſhew him to him, yet he is bound then to arreſt him, Paſ.1$. 
Zac. BeR. per 3 7mntices. 
If the Sherift doe out-law a man, and doe not proclaim 
him according to the Statute 10 H.7.23. Bros.122. Or if he 
retorna man of a Jury that hath a Charter of exemption, 
and hath given notice thereof ro- the Sheriff, in theſe caſes 


_ this Actionlyeth, 18 A.8.5. If the Sheriff or his Bayliff en- 


ter upon any Franchiſe or Liberty to execute Writs, I may 
have this Acton, but the Arreſt is good, and no falſe impriſon- 
ment lieth upon it, F N B 95. | 

If the Sheriff ſuffer a man arreſted upon an Execution to Eſcape. 
eſcape, the Plaintiff in the firſt Action may have this ARi- 
on for his relief, 15 Ed. 4.32. Cov. 4+ 95. If the Sheriff pros 
ceed in his Court after the Cauſe is removed into another 
Court, this AQion lieth, FN 2B 99. If the Sheriff or his 
Bayliff attach goods, and deliverthem back again, the Plain- 
iff inthe firſt ſute may have this Action for his remedy, F. 
N B 92. 

If an Eſcheater had retorned any other thing then what 
was found by the Jury, 9 H.6.66. Fitz. 6. So if an ordina- 
ry or other Officer doth ſo, the party grieved may have 
this Action in theſe Caſes. But all this ( as it ſeems ) is 
to be underſtood of miniſterial Acts only ; For if they refuſe 
to doe, or doe amiſfſe, or doe not their duty in judiciall 
Aft, it is faid this Aftion will not lie, 12 H.6.3. 2K. 3. 
9,10, 12. H.6.3, And this difference was agreed by the' 
Court, M7.22.7ac.B.R. Sed quere, and fiudie the reaſon of 
this diverſitte.. See more of this before inan Attion of the 


Fal * Imp:i. 


(on ment, 


Caſe for a deceit. | 


If there be a charge upon. any man by reaſan of his Te- Jcoair, 
nure of Houſe or Land, to repair any bank, bridge, gutter, 
or private way, Or the like; and he doth it nor, and hereby 
E have a ſpeciall prejudice, I may have remedie by this ARt- 
on, 01d B. of entries, f.10. Orif one be bound to repairthe 
Sea or Severn banks, and he negleR ir, arid hereby (my 
Dd 2 | ground 
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Attion of the Caſe, 


cround is drowned, I may have this Action, T9. 20. Fac. 
 B.R But in this caſe if the decay be by an extraordinary in- 
—- undation or accident, no Action lieth for this, Coo. 

10-139. : | AP 
SuittoaCouitt If one that ought to doe ſute to my Court, or grinde at 
L my Mill, pay Toll in my Fair or Market, or to egiſt my 
Land with his Cattel, doth refuſe to doe it, this Action 
lieth for my remedie, 7 H. 4. 9. 44. 21 H. 7.16. 22 H, 

Gs I4. : 

For not repay- If a Leſſor doe not repair/the decaies of the howſing, 
rings having notice,. where he is bound to doe ir, or pay Sub- 
ſidies, and ſuch things as by Law he ought to doe, bur 
ſufter it to fall upon the Leſſee, or he be prejudiced by 


— 


it : he may have remedie by this Action, 21 H.7.12. 22 H. 


6.14. . RS | 
If onetack Cattel with me till 7ichalmas, and the owner 
ſuffer them to ſtay longer, and doe not take them away, I 
may have this Action againſt him for this injurie, 45 E4.3.6. 
al H.7. ; 
If one buy my Hay in my Meadow, and doe not take it 
away in time, but ſuffer it to lie ſo long as to marthe graſſe, 


For damage» 
felanr 
by oi « 3 | £ - 


I may have this remedy, Fizz. 48. So if I ſet out the Par-. 


ſons Tithes duely, and give the Parſon notice of it, and he 
doe not take it away out of my houſe or ground in a reaſo- 
nable time, but ſuffer it there to my prejudice, I may have 
this Action for my relief, Sruck/y's Caſe Co. B. 45. Ed. 3.6. 
A1.20.Jac. Denhams Caſc. 

If I retain a man to purchaſe Land for me, and he doe it 
not, but doe his endeavour to doe it, no Action lieth for it: 
but if he purchaſe it for himſelf, for this 1 may have this A- 
ion, 11 H.6.18.3 H.7.14.17. 

If I buy Land, and a ſtranger hath ſome of the Wri- 


For dilccipt, 


For Cetaining | 


Writings. tings that doth concern the Land, and the vender and 1 
requeſt the Writings, and he will not deliver them, it 
is thought I may bring this Action, 014d B. of Entries, 

fol's 
If one be bound by preſcription to make his hedge next to 


dents. , 
| my 


Attion of the Caſe, 


my ground, and do it not, and thereby other mens Catrtel 
come into my ground, or I am otherwiſe dampnified, I may 
have this Action for my relief againſt him that ſhould make 
the hedge, Trin.20.7ac.B R, Ando for any ſuch like thing 
which a man is bound to de, as to help wares out of the Sea 
with a Crane,or the like, 0/4 B. of entries f.3. | 

3f the Parſon of the Pariſh be bound by the Cuſtoine to' Agrinft 2 Par. 
keep 4 common Bull or Boar, and do not, and any of the >" for nor 
Pariſhioners have any loſſe thereby, he may be righted by **P'"g a Bull, 
this Action, Adjndg.Trin 36.Eliz. Taldings (, hes itz.5o, 


— — rent ones 


If one ought to ſay Divine Service in my privatq Chappel, For noe ſaying 


and doitnot ; I may have this Action, Coo.5.73. 22:H.6.46. 2 vi eſecvic', 
But if it be to be ſaid to a whole Pariſh, no Action will lie for 
the negle or omiſſion, Co0.5.73, 

If I be robbed in my travell, 1 may recover damages for !1p9n 2 Rob, 
my loſle of the Hundred wherein 1 am robbed; by an Action _= Remy 2 
in the nature of an Action of Treſpaſs on the Caſe, upon the - '$ by _ 
Statues of 13.Ed 1.1,2, 28. Ed.3.11. 27. Eliz.13, But for y 
the furcher opening hereof theſe things are to be known : 

Wherever this Action is maintainable, there mult be theſe 
things in the caſe; .1 The partfe robbed muſt with all the 
ſpeed he can give notice thereof to, and make Hue and Cry 
at the next Village (beicin the ſame or another Hundred, 
or Countrey ) and to ſome of the Inhabitants dwelling in 
or neer the place where the thing is done. And herein it is 
moſt ſafe for him to give notice to the Inhabitants on thar. 
fide, which way the Theeves do flie, and to give notice to 
many of the Neighbourhood. 2 He muſt bring his Action 
for it within-a Year after the Robberie done, and yet not 
within fourty daies after the Robberie done. 3' He muſt 
within twenty daies next before the .Ation brought and 
Teſt of the Originall Writ be examined upon Oath before 

one of the next Juſtices of Peace of the Countie, in or neer 
the Hundred, whether he knoweth any of the parties that 
robbed him ; and if he doth know any of them, then before 
the Action brought he muſt be bound by Recognizance be- 
fore that Juſtice effeually to proſecute them, 4 The Rob- 

Dd 3 berie 
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berie muſt be done inthe day time, for if it be done after the 
| night is come, and before the day, no Afton will lie for ic. 
|'5 The Robberie muſt be on the high-way, for it liech not 
for aRobberie upon me in my Houſe. 6 The Felons mult be 


fled, for if any of them be apprehended, although it be by 


' the partie robbed himſelf, the Action fails, but purſute with- 


out taking will notexcuſe the Hundred. 7 It muſt be a Rob- 


| berie on the Perſon; for if a man have tied his Horſe to a 


| hedge and be gone aſide to untruſle a point, and the while 


| the Thief take away his Cloak-bag, ora Carrier be behinde 


| his Horſes and not neer them, and his packs be robbed before 


he come, no Action will lie for this, 
And as to this point theſe things are further to be known, 
1 That if my Servant or Carrier be robbed of my money or 


' goods, I may ſue, but the Servant or Carrier muſt be exami- 
ned upon Oath,and if he will not be examined, I have no re- 


medie, and in theſe caſes a man may be a witneſle in his own 


| cauſe, but a man muſt makea very cleer proof that he or a 
' Carrier had ſo much money, or ſuch goods. 2 Incaſe of the 
| Carrier, if he be robbed of my goods, either he or Imay ſue, 
| unleſs the cafe be ſuch as He is not anſwerable, as where he 
| doth take the goods upon a ſpeciall agreement to keep, them 


as his own,e&c. 3 If one of the Robbers be not taken within 


| qo dates, it ſeems the Hundred is chargeable, 4 if ir be done 


-| between two Hundreds, both the Hundreds and Franchiſes 


' within them ſhall be charged with it. 5 If it light upon any 


rfons in particular, they muſt have help by way of comri- 
tion from the reſt, by the help of the Juſtices of Peace. 6 1f 


| any default have been in the following of the Etue and Cry 


| by anyother Hundred, the Hundred charged with the Rob- 


berie may recover half their damage again of the Hundred in 


| Cefault, (00.7.7. Plow 128. 27. Eliz.13.Trin,1.7ac, Francis 
Forſters Caſe, Dyer 370. 13. E102, 28 Ed 3.11, 


We have been long upon Ations of the Caſe, becauſe they are © 


wer common, andthe knowtedre thercof is very uſefull, We 
ſhall now go ou to /onve others, 
| CHAP. 
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Adtion Popwler and upon the Statute, 
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CHaP. XXIV. 


Of an Attion Populer, and an Attion upon the Statute. © 


N AQtion Populer, isan Aion given upon the-breach Wh t iris, 


of ſome Penall Statute, the which every man that will, 
may ſue for himſelf and the King, by information or other- 
wiſe, as the Caſe and Statutes are; as the Wric called 
Dectes tantum againſt a Juror that takes money to give his 
Verdi&,is of this nature, and many others there are. 


An Aqtion upon the Statute, is a Writ founded upon a : 


Statute whereby an Action is given to one ina Caſe where 
no Aion was before, as where one doth commit perjury, 
or make a fraudulent Conveiance to the prejudice of ano- 
ther, inthis caſe he that is hurt may have this Action upon. 


the Statute and his caſe.. The difference between this and Aion Popys 


d 


an Aftion Populer, is that the AQion Populer is given to ler 


the King and whomſoever will ſue : But this is give to the 
King and the party grieved only, and none other perſon 
can bring the Action. And where the Statute doth runne 
thus ; That the King ſhall bave the one Moitic,and he that 
will inform ( and not the party grieved ) the other Moitie, 
this is an Action Populer that is given by the Statute. And 
this Action when one bath begun another cannot purſue ir, 
Tearms of the Law. : 
Where a Statute gives an Action for a Forfeiture to the 
King and to the party grieved, if the King begin rhe ſuic 
firſt then the party grieved cannot fue, but the King ſhall 


recover the whole Penalty. And it ſeems alſo that be may Releaſe, 


releafe the Forfeiture to the Offender before the Informer 
begin his ſuir, and thereby barre the Informer for ever, 


Crompt.far. fel.21.3 8, 


All theſe Actions which ſhall be brought for any Por- When ic muſt 
| feiture, upon any. penall Statute by which the Forfeiture * Þ*<ugh, 


is given to the King, ſhall be brought within two years after 
the offence done, and not after, Bur if the Forfeiture be 
given. 
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; Admeaſurement. 


What it 1s. 


given to the King and the Informer, then it muſt be brought 
by the Informer within a year next after the offence com- 
mitted, and indefaulc of the Informer by the King within 
ewo years after the end of that year, otherwiſe that it ſhall 
be void. But when any Action is limited by any penall 
Statute to be brought within a ſhorter time, there it mult 
be broupht within the time limited by the Statute, 31. 
Eliz.ch5. © 


DI _ 


CHAP, XXV. 


Of a Writ of Admeaſurement. 


Here is a Writ called Admeaſurement of Paſture. And 

it lieth where many Tenants have common appendant 
in another mans ground, and one of them overchargeth the 
Commtdn with over-many Beaſts; then all, ſome, or one of 
the reſt may have this Writ againſt all the reſt that do not 
Join in the Writ to Admeaſure them all. This Writ lieth 
nor for or againſt Commoners that have common appurte- 
nant or in groſſe, bur for and againſt ſuch as have common 
appendant, and becauſe of Neighbourhood. Nor doth it 
lie for or againſt the Lord, but ſome other remedie. And 
there is a Writ called Admeaſurement of Dower, and lieth 
where a woman is endowed by an Infant or by a Guardian 
of more then ſhee ought to have, inthis caſe the heir ſhall 
have this Writ, by the which the woman ſhall be admeaſu- 
red, and the heir reſtored to the overplus. But this Writ 
lieth not againſt an Abator, but ſome other remedie, Tearm 
of the Law. 


—_ -— forms oo A 


AP, 


Attachment. 


CHAP. XX VI. 
Of an Attachment and Diſtringas, or Diſtreſſe, 


His is a Writ the which doth ſometimes lay hold of Vi'titis, 


mens bodies, and ſometimes of theirgoods, and fome- 
times on both, and it is for the moſt part granted after ſome 
negle& or contempt of apparance in ſome Court. It is the 


Writ or Warrant commonly uſed in Countie or Hundred- - 


Courts,or Court-Barons. And this differeth from the Writ 
called a Diſtringas or Diſtreſſe, which doth alwaies take hold 
of mens lands and you and isa Writ to the Sheriff to di- 
ſtrain his goods and cattels, and ſometimes the profirs of his 
land for his apparance in a Courtata day : And this is the 
firſt Writ in every perſonal Attion : And this Writ doth ne- 
ver ineddle with the perſons, Fincheſley 9 H. 7.6. Terms ley, 
Diſfringas. But both theſe Writs are to go i i»finitzm till 
the partie appear: Where a man is attached by his goods 
out of any Court for lack of appearance: And if it be out of 
the Countie-court the Sheriff may either take them away,or 
leave them with the owner, and which of them ſoever he 
doth, the propertie is inthe owner till he make default at the 
next day of appearance, 9 H,7,9. 27 H.6.2. 


Any cattel or goods perſonal of the owners own goods, what chings 
who maketh the defaulr,are diſtrainable. Bur no goods of are attachable 


L 


another man in his cuſtodie are attachable, nor are ſuch or nor. 


things of the o wners3s are real or parcel of the Freehold di- 
ſtrainable, as wards, writings, a Diers fat, a fornace fix- 
ed, a Table dormant, or wainſcot fixed, or any ſuch like 
thing attachable, 9 H.7.9. 27.4.6.9. 7 H.6.10. Hill.37. Els, 
Co.B. Dayes (aſe. And finally, whatſoever is diſtrainable 
for Rent is attachable, and whatſoever is not diſtrain- 
able, is not attachable, See for this in Diſtreſſe, Chap. 
35- Seft. Fo | 


Ee CHAP. 


What it is, 


Thedift:rence 


CHAP. XXVIL. 


Of a Writ of eAnnnity, 

His word «fn»x:ty is ſometimes taken for a yearly pai- 
ment of a ſum of monie, or other thing granted to ano- 
ther in Fee for life or years charging the perſon of the gran- 
tor only : And ſometimes iris taken for the Writ whereby it 
is recoverable,if it be not paid, Terms of the Law. New B.of 
entries, f.49.C00.upon Lit,144v. And this a man may have al- 
ſo by Preſcription which was at firſt by grant, NV. Book of ex» 

tries feq8.Co0.ſuper Lit.144.Coo.6.58.10.93.Plow.13, 
This differeth from a Rent in many things ; For, 1. A rent 


betwecn this doth alwaies ifſue our of Land : Burtan Annuitie is not iffu. 


, _ andarear, 


D-bt. 


ing out of Land, bur doth charge the perſon (ro wir.) the 
o-”ms or his heirs which have Aſets by deſcent, if there 

e no ſpecial proviſo init, that it ſhall nor charge his heir. 
2 For an Annuitie no diftreſſe can be taken, norother reme- 
die had bur this Writ againſt the grantor or his heirs (or ſuc- 
ceſfors, if the grant be by a corporation) 3 This Writ never 
lieth againſt the taker of the profits, but onely againft the 


grantor or his heirs ; But for a Rent the ſame remedy is in 


many caſes againſt the Tenant of the Lands, and againſt him 
that taketh up the Rent wrongfully, asit is againſt the gran- 
ror or lefſee. 4 In this Writ the party that fues ſhall reco- 
ver all the Arrerages behinde, and when once he hath a 
Judgement in this Acion,ſo long as this is of force, he ſhall 
never have any new AQion againſt the party : But a /cire fa- 
£1.45 out of this Judgement : but it 1s not ſo for a Rent. .But 
when the Annuity 15 determined, the party to whom it is 
due may have an AQtion of debt for what was due before it 
was determined,Coo.»pen Lit.f.144,145,150. Coo.7.9, FNB 
15.23. C06.6.45. Dyer 26.377. But in this they agree, that 
an Annuity is in moſt caſes grantable as a Renr is: Bur if an 
Annuity be granted pro Conſi/io impendendo, this it ſeems is 
not grantable over to another, unleſſe it be granted to the 

| Grantee 


AnBulty, 5 ! 


— — —— -— 


Grantee and his Aſſigns, for then itis alſo grantable over, 


C'00.7.27,28, | 


This Writ lieth not only for the Grantee, but for his heirs, Whers this 
Wrir lieth,ar d 
for, & agoiuſt 


and for his and their Grantee alſo. Bur if a Rent-charge be 


granted to a man and his heirs, he ſhall not have a Writ of 


Annuity againſt che heir.of the Grantor, albeit þe have Aſ- 
ſers, unleſſe the grant be for him and his heirs,Coo.4pen Lit. 
244+. Dyer 65.344. | | 
if one grant a Rent or ſumme of money out of his Coffers 
or out of his Land, and fay not what Land nor where, this 
is an Annuity, £:1.48, Jo grant to me a Rent-charge 
out of another mans LandFthis ſhall be an Annuity onely, 
Co0.6.58. So if onegrant a Rent to me out of ſuch a thing. 
as is not chargeable with a Rent, as otit of a Rent, a Fair, a 
Franchiſe, or out of his gains in his Trade, or the like;in all 
theſe caſes, this will amount to an Annuity, which ſhall 
charge the. perſon of the Grantor, and the perſons of his 
heirs, if the granc be for him and his heirs, Co0.6.58.10.93. 
Coo.ſuper Lit.145.150- Trin.17. Fac. Co. B. Smiths Caſe, If 
one grant mea Rent out of his Lands, and after his Land is 
recovered from him by an elder title , this now ts turned to, 
and ſhall contiovean Annuity recoverable by this Action, 
(00.upon Lit.148. So if a Tenant for anothers life of land 
granta Rent ont of it for xxj years, and the life die, yet it 
ſhall continue an Annuity to charge the perſon of the Gran- 
tor during the term, Coo. #pon Lit.148, But if one *make a 


Bond or Statnte with a Condition or Defefance to pay a 


yearly ſumme, this is no Annuity, nor doth this Action lie 
fogit. So neither upon an Aſ«mpj to pay a yearly ſumme 


of Money 
Of a Capius ad valentiam, Warrantia Charte , and thoſe 


| Writs which concern warrarty. See my Book of common Aſ- 
ſurances, Chap.8. of Warrant) at large. 


e 


Ee > CHaps 


whom, and 
Wil CE Ot, - 


Audita ter clas 


What it is, 
ScR.1, 


For & agiinft 


CHAP. XXVIII. 
| .. - an eAudita DQuerela. | 


bh a Writ lying where one-is bound in a' Statute Mer- 
chant, Staple or Recognizance, or where a Judgement 
is given, or like to be given for debt or damages, or 
the party in execution, and he hath a Releaſe, or ſome 
other ſufficient diſcharge for all or part of the duty, 
but hath no day in Court to plead it, ' nor meanes to 
make uſe of it: in theſe Cafes he may have this Writ 
for his Relief, Coo.ſuper Lit.290. Fincheſly 14. 

This Writ lieth for rhe party himſelf againſt whom 


whom ic liech\the Judgement is given, by whom the Statufe is made, 


or nat. 
$cRt;2, 


The proceed. 


ing 1n it, 


Se.3, 


Supcrſedeas. | 


or his Heir, Executour, or Adminiſtratour upon whom 


'the charge is come or coming, And fometimes it is to be had 
againſt che proſecutor himſelf, and ſometimes againſt him, 
and others thar ought to bear a part of the burthen with 
him, Kelw.25. Broe.38. | 

', Ir lieth againſt a Terre Tenant without naming him, 


party or privy, F N B.104- 12 H. 4.16. + + 
If an Obligee have a Judgement againſt the Heir of the 


| Obliger, and his Land in extent, and the Obligee aſſign his 
| eſtate init toa ſtranger, and after the Heir pet a releaſe of 


this Judgement from the Obligee, he may have this Writ 
againſt the Aſſign, Adjude. p.7. Car. B.R. Flowers Caſe. 
If chis Writ be bronghr before execution by the partyhis 


| Heir or Executor, he may upon a ſurmiſe of good cauſe for 
| this writ, and upon bail given to proſecute and ſtand to ghe 


Judgement of the Court, have a S»perſedeas to ſtay execu- 
tion. But whenthe party is in priſon, then it ſeems there 
is no bail put in till the Conuſee anſwer in the Au- 
dita ©merela, And after Execution is done, it ſeems 
no ſuperſedeas lieth. The other proces before execution are 


 aVenirefacias with an Alias. And then if he come not in, 


it ſeems the party in priſon upon a motion may be diſchar- 


Sed. Andafter a diſtringas and upon a default after appea- 


rance, 


Audita ©uerela, 213 


rance, and a plea pleaded a diſtringas ad audiendam judicinm, 
for by ſuch defaulc Judgement ſhall be given againſt him, 
and after execution the proces is a Scire facizs, when the 
party is in priſon on a Cap /ar. But whenhe cometh in grar#, 
_ Contra, Dyer 339, 22 H,6:56.2 H.7.12. 25 H.6434. 15 Ede 
4,5» Fntz.5,6,7- a + 

It ſeems a ſtranger as a purchaſer of Land from the Cogni- 
zor of a Statute, or the like, that he ſhall not have a Swper- 
ſedeas, Fitz.8,19. 

If one Purchaſer ſue to have contribution of another Pur- 
chaſer, and this other hath a diſcharge by releaſe, a Scire 
facias ſhall go againſt the Cogniſor that made the releaſe 
to try that Deed, Fi:z.19. | 

If a man put in Bay], he ſhall not be diſcharged of this 
Bayl, bur muſt continue it till che Suit by the -»Ludita 
:2merela' be determined ; for albeit the party- doe not 
proſecute after the appearance of the: Defendant, yet he 
muſt continue in priſon, or ſtand nponhis Bayl : Fsr=.2. 

If a man be Non-ſuit in one Audita 2werela, yerhe may 
have another.. But he ſhall have no S»per/ſedeas in the ſe- 
cond, as he had inthe firſt, F:z2.11. 

In all caſes, where this remedie is given, there muſt be here ic lieth 
theſe three things in-the Caſe. 1, There muſt- be a charge »r not, And 
and burden cowe, or coming upon him that is to have. it. 59. 

2. It is ſuch a by Law he ought to be diſcharged of in all or ?**4 
part. 3..1tisſucha Cafe as wherein he hath no other reme- 
die for his relief, C00.4. 303-34. Dyer 286. 20 H. 7.30. Plow. 
72. Dyer 50. as intheſe following caſes. If a judgement or To ayoid a 
Judgement and Execution be had againſt me, and the Plain- judgement or 
tiff releaſe me of the debt i» fa#o, or | be releaſed of it all, <xecution, 
or part of it in Law, andyet he ſueth out execution, Coo. 
8. 182. So if a Judgemenc be had againſt me and another, 
and one of us are taken in execution, and after releaſed of 
the debr, or diſcharged of the execution by the partie him- 
ſelf, the other may have advantage of this, Paſch. 40. Elizs 
Co. B. Monk werſ. Brown. So if Jugement be againſt rwo- 
Treipaſſors, and oae taken, and the damage fatisfied by him. 

Ee 3 So, 
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Auaita Querela, 


Soifa Judgement be againſt twoor more upon one bond, 
and execution is done upon, and ſatisfaction made by one of 
them, Triz.3-7ac.B.R, But if the Releaſe be in Law, anin- 
ſuthcient releaſe to barre the duty, Camra Bro. 37. AS if an 
Adminiſtration be granted to one, and he ſueth a debtor and 
hath judgement, and after another covinouſly ſueth out an 
adminiſtration ro him and the firſt adminiſtrator, and the 
new adminiſtrator alonexeleaſeth the-debtor, this is not a 
good diſcharge, nor can he have this Writ, Coe. 6. 19+ Dyer 
339. If Executors ſue for and recover a debt, and after the 
Teſtament is revoked ; in this caſe the party that hath paid 
the money, may get the ſame certified by the Biſhop, and 
then he ſhall have this remedie againſt the executors, Ce0.$. 
144 Dytr 203: Soi one be in Execution, and the Sheriffer or 
the Plaintiff fer himarliberty, whereby the debris diſchar- 
ged, and after be take him again, the Plaintiff may have this 
Writ. But if he did eſcape againſt the Sheriffs will, Conrz4 
C0043.44. Co0. $21,141, If the Plaintiff have a Judgemenc 
to recover the money upon the Sheriff uponan eſcape (uffer- 
ed by him, and after the firſt Judgement (from the Execu- 
tion whereof the eſcape was) is reverſed for errour, or the 


party be taken again, after the Judgement is. reverſed, in 


theſe caſes the Sheriff may have this Action. But ritt the firſt 
Judgement be reverſed, though there be never fo much error 
init, yet the Sheriff cantake no advantage by it, Coo. 5.90. 
Soif an Obligee have a Judgement upon his bond and land, 
extended upon the heir, and after he aflign the land, and 
then releaſe the debt to the heir, the heir may have this 
Writ againſt the Aſſignee, Pa/ch.7. Car. B.R. Adjudg. Flow- 


ers Caſcs If one be out-lawed after Judgement, and impri-- 


ſoned upona Cap.» /cgatum, and the Sheriff doth lec him go 
at libertie,. and the Plaintiff dorh take our another Cap. : 
F2.:tum, upon which the Sheriff doth return a ox e/* inver- 
t:44, and the Defendant doth finde errour in the exigent, up- 


_ . onwhich-by ſentence of the Court it isadnutled, after the 


Plainciff doth take execution upon the firſt judgement ; in 
this caſe the patty cannot have this Writ. Butif the exigent 
had 
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Audiia Querela, 


had been well awarded, Comtra,Coo. 8.142. But inall theſe 
caſes if the party have good matter of d:(charge, and have a 
day to pleade it in barre,and doe nor, as when a Scire facias 
is ſued out upon a Judgement,and the party having then a re- 
leaſe or other matter of diſcharge, and do not pleade it, in 


this caſe he ſhall not be releeved by this Writ. But if he had 


no warning upon the Scire facias, as if the Shetiff do retorn 
a nihil, inthis Caſe he may have this Writ for his relief, Fin- 
cheſley 114. Fitz.25. Bar | 


If a Widow of a Copy-holder in Fee, that claimeth dower . 


by the cuſtom of the Mannor, recover the fame in the Lords 
Court, and 50! in damages, wherein truth there is no ſuch 
cuſtome, and the recovery is errageous, the party grieved 


may have this remedie to prevent execution, and to be reſt0- 


red to lus damages, if they be taken, Co9.4.30. 

If in a Detinue for a Statute the Defendant pray Garniſh- 
ment, and the Plaintiff recover againſt the Garniſhed by an 
erroneous Judgement, and'therenpon the Defendant deli- 
yer the Statute ro the Plaintiff, and he hath execution, and 
afterwards the Garnifhee doth reverſe the Judgement; it 
ſeems though execution cannot be avoided, ' yet the party 
orieved may have this remedie, 7r1.3. Jac. B.R. © 

If the Copnilee of a Statute or Recogriſanice, purchaſe 
part of that Land which the Conuſor had at the time- of af- 
ter. the Recogniſance entred. into, and another -man doth 
purchaſe another part, and the Conufſee fue the execution 
upon the land in the hands of the other Purchafer ; he ſhall 
bave this Writ to' diſcharge himſelf, for in this eaſe he 
s not to have contribution as one purchaſer is to have 
262int another, beſides the Conuſee himſelf, 42. 36, 37. 
Eliz.. Coo. B. Charno: ks Caſe. And if the Conuſee after ex- 
ecution of body and Land, purchaſe pare of the Land 
of the Conufor, or pare of ic deſcend upon him, he ſhall 
bave this Writ to difcharge the body of execution, P/ow.72. 
Fitz.15,16. Putif the Conuſee purchaſe part of the Land of 
the Conuſor before execution, and after ſne execution, in 
this caſe the Cogniſor cannot have this Writ, for this is no 
bſcharge, Plow.72, 0 
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.. If aftera Scire facias ſued ypon be. Srature, the Conuſor 
get a Releaſe-from the Conulee, of allor part of the Debr, 


and yer be goes onto ye, or.to Execution, the Conuſor-may 
'bave this remedie, Dyer 50+. Finch. ff. 114- But if het have 
the Releaſe before the Scire facies lued, .he muſt fee and 


lead it. 4 0 cnt ao 
p If a,manenter-into a Statute or. Recogniſance, which ei- 
ther is defective init ſelf, or is voidable by ſome Law, as 
becauſe the Contra& is uſurious, . or there is:a defeafance 
upon it which is kept, or. the Statute is delivered up by the 


+ Conuſee ( which/is aReleaſe inLaw ) and the.Conuleeget 


it again, and the Conuſee doth go on;inthe Execution of 
it ; inall cheſe caſes the party grieved. may have this Writ 
for his relief, Dyer 35. Paſche 7. Fac. B-R.Corſlets Caſe vers. 
S* Rowland Lacy. Dyer 297+ 22» Aſſ.pl.44. Bre29.3143. Aſſ. 
p1.18,, So alſo it ſcems if the Statute were made per Dmres, 
Fitz.2 . ' To ROOTIVD 

If ihe Conuſor after Execution tender the money due up- 
on the Statute to the Conuſee, and be refuſe it ; or if part 
of it were paid at the day, and he tender the reſt in Court, 
and yet the Conuſee go on to extend it, initheſe caſes the 
party grieved may have this remedie, F;rz.inteto. And, Quey. 
- If the Statute were delivered to a ſtranger to keep till cer- 
tain conditions be performed, and he deliveritto the Conu- 
ſee, or he doth getit by fraud from him, before the condi- 
tions be performed, in this caſe he ſhall be relieved by this 
Writ, Fztz-15,16. 0001] 007 303 ET SU TA 30 d 1 46 

If the Sheriff in doing execution /npona Statute, deliver 
the Lands of a ſtranger in Execution, inſtead of the Lands 
of the Cogniſor,it ſeems this Action heth nor for bim,bur an 
Aſſiie,or ſome other for his relief, F:rz.6. 

If the Conuſor of a Statute ſyrmiſe thar the Conuſee and 
he have agreed, and that the Conuſee hath delivered him 
the Statute for an acquittance, and becauſe he hath him 
not to. ſhew cancelled, he doth pretend that that which 
is ſucd is forged, this Writ lieth not in this caſe, Fi:z.9. 
IO, 22+ , 

I 


be is of full age, this Writ doth not lie for him, Dyer 231. Fo 


Audtita Querela, 


che obligee ſue it, and recover 
ſue che 'Execurors for the (ame cauſe, or econver/s, after he 
hath recovered againſt che Executors ſue the Heir; che Heir 
or Executor may bave'this remedie, for he cannot plead it 
in Barre, 'P/ow.439. S0 if a Leflee covenanc for him and 
his Aſſignes to repair the Houſes, oreo do any other thing 
chargeable upon himafter aſſignment of his Eſtate, and he 
afign his Eſtate, and after the Lefſor (who may ſue either of 
them ) ſue and recover againſt one of them ; in this caſe, if 
afterhe ſue the other for the ſame cauſe, he may have reme- 
dy by this Writ, #r090.74. 

If divers'be bound by one "_ Comunttim & divyfem, 
and the obligee get J ment Execution againſt one 
.of them, and after ſue the Eſpecialty againſt the other, he 
may have this Writ for his relief, Co0.5.87. So if in the 
interim, betweeathe Verdi& and the Judgement, the parties 
have put themſelves into Arbitremene for che ſuir, or the 
Defendant ger a Releaſe from the Plaintiff, and yer che 
Plaintiff doth proceed, the Defendant may have this A- 
Rion. But = _ ago and _ = caſes the 
fudgement mu given before this Writ rou 21, 
H7.33. 11, H7.10. Fitz.7.13. $0 if one have ye: once 
Judgement and Execution for a thing, and after ſue for the 
ſame thing again, 9.E4.4-50, Soifone take my goods from 
me by my delivery, and another take them from him, in 
which caſe both of us may ſue him for them ; if one of us 
ſue, and recover againſt him, and after the other ſue; the 
party ſued may have this remedie, 5. H.7.15. 


is in his Minority by this Writ, and the courſe is this; he 
being in priſon, ſome of his friends ſue out this Writ to the 
Juſtices, who thereupon ſend to the Sheriff ro bring che In- 
fant into the Court to be ſeen, and if the Judges judge him 
to be within age after Proceſle ſent to the orinſee, they 
diſcharge him, Fir2.26. Bur if the Infanc be ſued upon it after 


rf 


JF one binde; himſelf-and his heirs, by 2n eſpecia{ty,and 7, a 
againſt che Heirs, and after Judcrnen 


$248, 6. 


IF an Infant enter into a Statute he may avoid it, whiles he £9; Nonage, 
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To have con- 


tribution, 
$e&.7, 


What it if, 


How many 
kindes thcre 


ere. 


If one alone be charged, or about tobe charged upon a 
Judgement, Statute or Recognizance, and others ought to 
contribute or bear part of the burthen, he that is, or is like 
to be charged, may havethis Writ for his relief. As for ex- 


| ample, if one manenter into a Statute, and after ſell his 


Land to divers Purchaſors, or a Judgement be had againſt 
one man who doth leave his Land to divers Heirs, or one 
binde him and his Heirs by an Eſpecialty, and leave his Land 
to deſcend to divers Heirs ; if one of the Purchaſors inthe 
firſt caſe, or one of the Heirs in the two laſt caſes alone, be, 
or be like to be charged ; he may have this Writ againſt the 
reſt, and hereby they ſhall be forced to be contributory. 
And if any one of chem have a good Releaſe, or other diſ- 
charge, this (as it ſeems) will diſcharge him and all the 
reſt of the whole burthen, 48. E4.3.5. F:t2.38. Coo.3+ 12:44. 
Coo. 6.13. Fitz.z3, But if one after he hath entred into a 
Statute or Recognizance, doe convey ſome of his Lands only 
co divers perſons, and keep the reſt in his hands, and the 
Conuſee ſue Execution only upon the Land he hath in his 
hands againſt him ( or his Heir after his death) in this caſe 
neither he nor his Heir can have this Writ to have contribu- 
tion of the Purchaſors. But if Execution be ſued againſt any 
one of the Purchaſors, he may have this Writ againſt the 
Heir and the reſt of the Purchaſors, Co0.2.92. Dyer 322. 


> — —— ——O— —— ——— ———— — 


CrAaP. XXIN, 


Of a Capias, E xi gent and Proclamation. 


A Capias is a Writ to take the body of a man, and of thefe 
there be divers kindes: Some of which are proceſs that 
i\ſue out before Judgement is had in the ſuit, and ſome iſſue 
out after Judgement is had. Thoſe: which iſſue out before 
Judgement, are a Capias ad Reſpondendum, alias Capias, and 
plurns Capias, and Capias ut Lagatum, Thoſe which ifſye 

out 


Dd 


_—_ 
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lue 
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out 


and Proclamation, . 219 


out after. Judgement, are {apias Profine, Capias ad. Satifa- 
ciendum, Capias ad Computandum, For the two firſt of theſe, vu 
ſee Execution : and for the laſt, ſee Account, pp 
This is a Writ iſſuing our in a perſonall Action after the C:2ias ad Ree 
diſtreſle, which is che originall Writ retorned to: takethe /* 974 tum, 
body of the Defendant, for after the Sheriff hath rerorned ts 
upon the original Diſtring. as, Nihil habet in Balliva,&c. then 
this Capizs doth iſſue forth, and aftera ox eft Invents. re- 
torned; hereupon there goeth forth an a/ias Capias, and 
after. a nor.eſt Invent retorned, thereupon there gqgeth 
forth a p/4ries Capias, and all theſe to take the body, of che 
Defendant. And then after a zo o——_ retorned up- _ . 
on the pluries Capias, there goeth forth an Exigent and mn and 
Proclamation, which are Writs lying where a man doth ſue \1... 4. ——_ 
an Action perſonall, and the Defendant cannot be found, n 
nor hath he any thing within the County, whereby he ma 
be attached or diſtrained , then theſe Writs do go forth 
to the Sheriff co make Proclamations at five Counties, one 
after another, and once in the open Seſſions, and once at the 
Church door where he doth ordid late dwell, that he ap- 
pear,or elſe thathe- ſhall be out-lawed, the which -if jhe be, 
be doth forfeit all bis Goods: and, Cattels:.. And this is had 
ſometimes before Judgement, and ſometimes after -Judge- 
ment. Before Judgement it cannot be had, till firſt chere 
have gone forth three Capias ad Ref endlencone one after ano- 
ther. .But after Judgement it doth iſſue forth after the Ca- 
pas ad Computandum, Or(, apias ad Satufaciendum :, 0 after. 
the firſt Capias, upon an Indi&ment,of Felony, this may be 
bad, Srat18.E4d.3-Ch.5.6.H.8. Ch.4.31. Elize. Ch.12, Coo. 
3-I2. 5.88. * TS [91% 

And if the Defendant doth not appear, thentheredoth C tas ulaga- 
iſſue forth a Capias ut Lagatum, which is generall or ſpeciall, /9#91vit ic 1s, 
The generall Capias ur Logatum is a Writ directed to the , Bags 4 
Sheriff lying where an Exigent and Proclamation hath been ,.,'* 
ſyed our, and the party having been duly required to appear, 
and he appear not, and thereupon he is out-lawed by the 
Judgement of the Coroners to require the Sheriff to take and 

Ff 2 impriſon 
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Contribution fea | da, "4 


me nn en 


 Capias profins, 


what it 1$, 


What it is. 


imprifon his body, till he anſwer for this contempr ; and 
| hereupon he is to be impriſoned withonr Bail or Mainprife. 


fubje rothe charge of a Srature or fuir 


A ſpeciall Capias nt Lagatrm, or ( apias ut Lagatum & in- 
quiras de Bonus & Catal 18 to require the Sheriff, not only 
to take his body, but alſo to enquire what Lands, Goods 
and Cattefs he had, at or afrer the reime of rhe our-lawry, 
and to feize them to the nfe of the Common-wealth, berng 
forfeit to him by the out-lawry. | » 

It is a Writ iffning ovr in cafe, where a man is fined foran 
offence in ſome Court of Record; in which: cafe he is to be 
impriſoned of 'conrfe, 'and 'therr'rhis Writ ts t& apprehend 
bim and keep him in priſon til! the Fine be paid, 'Tearms of 
the Law, 


—_ 


Cuay. XXX 
Of a Comribatione facienda. 


hr Writ that heth where many are by Eaw co do fome- 
thing; and the burehen of allis hi& uporr one, inchis caſe 
he ma compell the reſt ro be contribntory : As if 
there be Jointenants or Tenants int common, that hotd po 
indiviſo of 2 Mill, and'it fall to decay, and one or ſome of 
chem will not join-nor help ro repair it; by this Writ they 
may be enforced to it : fo if there be many' that have Land 
Court, and one 


> forced to doe all the fuit, or to bear all the burthen of che 
Statute, in this caſe he may enforce the reſt by this Writ, 
Tearms Ley F N B.1:6. | 


CHAP, 


oy... "Xy & 1 


s 


F, 


Covenant. Curi 


ud, 6 Deciesranrum. 
- -Cn4v- XKXXI. © ts ” 
Of a Writ of Covenant. 


Writ or Acton of Covenant is where & tfyanis bord by What it is, 
a Covenant ina Deed, and hath broken it : inthis cafe, 
the party grieved ſhall have this Writ, and cherein ſhall re- 
cover Damagesfor his remedy. But of this Acion;for and 
againſt whom, and in, what caſe it lieth , and all the learn- 
ing touching it, Sce it at large in my Book of Common A([#- 
rauces, Chap.7. | Cop 
NOT 


«4 


Of a C#ria Clandenda, 


T isa Wric lying for one man againſt another, who hath What it is, 
a ground next adjoyning to his ground, and he onghr by | 

preſcription time out of tninde ro-make and keep the Incfo- 

ſure, co-divide the grounds, and doth-noc: .in this caſe che 

party grieved may have this Afton for his relicf, and force 

him toit, FN B, 127,128.. Dyer 38. 52.295. Burt he that 

brings this Aion muſt have the Free-hold of his gronnd, 

the which by the Inclofure ought to be fenced and divided, 

otherwiſe if he have bur a Leaſe for: years, he cannot have. 

this Aion, bug he muſt have an Action of the Caſe, Paſtb. 

7+ fac.Co.B.Ingrams Caſe, 


A —— PE EI wt. 


Cnap-XXXIIL 


Of a Decies Tantum-« 


Tis a Writ lying againſt a Jurorin any Enqueſt when he wh; it is. 
I taketh money or other reward of the one party, or the 0- 
Ef 3 - - a 


_——_— 


Dedimus poteſtatem. 


Whit it is, | 


ther to ſay his Verdi& upon his ſide, in this caſe he ſhall for. 
feit ten times ſo much as he took, which muſt be divided be- 
tweenthe Common-wealth, and the party that will ſue for 
it, in the Name of the Keepers of the Liberty of England, 
T ermes ley 123. FN B, 171. It lieth alſo againit Embra- 
cers that ſhall-procureſuch an enqueſt to be given, Comp. 


tar. Ch.3 Bo : 


— —— — 
OC 


CHAP. XXXIV. 
Of a Dedimus poteſtatems. a) 


Y E is a Writ or Commiſſion lying where a man ſueth, oris 


ſued, and isnot able to travel to the Court at Yeftmirſter 
to do ſomething there neceſſary to be done by him. In this 
caſe he may have this Writ direged to ſome Gentlemen of 
the Countrey, giving them power to admit ſome man for 
his Attorney, or toaccept of himin the doing of that thing 


-inthe Countrey: And at this day it is uſually granted- to all 
And: 


other menas wellas thoſe thatare diſabled ro-travel, 
it1s granted to.take the Conuſance 'of Fines, to'make Attor- 
neys for the ſuffering of a Recovery, to take Anſwers, Con- 
feſſions, Examinations of witneſſes , and other things, as 


the cauſe requireth, Terms ley 57. The Conuſance of a Fine 
- by this Commillion it ſeems may be taken in any place as 


wellas inthe County where the Land lieth, Dyer 220. 


If a Dedimrs poteſtatem be granted to take the. Conuſance+ 


of four,or of a manand his wife, the Commiſſioners may by 


.- Yertue thereof take the Conuſance of any of them, or of the 


tusband only,and this is good,and a new Dedimus pot ſt.item 
ſhall be afterwards made and annexed tothe Conuſance ac- 
cordingly,39, & 40 Eliz.Curia Co.B. 


Cnap, 


Y. d = <9 


| Diſtreſſe-. 


CHAP», XXXV. 
Of 4 Diſtreſſe. 


ATTY though it be not a Writ, yet it is of the ſame Wh? i: is.? 
nature, uſe and end as a Writ is, to wit, to give relief **** ** 

to a man wronged, and the final cauſe of itis, that by the ta> 

king of it,the party diſtrained, which is the wrong-doer,may 

be forced either to ſatisfie the debt or duty to the party di- » 
ſtraining, or elſe to anſwer him in a courſe of Law: We 

have therefore pertin:ntly inſerted this Title and learning 

amongſt the reſt, as followeth. | 

A Diſtreſle is either ſaid to be real(s.)when Land is diſtrai- ah REN 
ned upon a grand ( ape, ora petit Cape, of which we have no- g.@ ,. 
thing to ſay here. Or it is ſaid to be perſonal, where any mo- 

vable things are diſtrained, And this is that we are to ſpeak 

unto, And ſo a Diſtreſle is where one doth rake and diſtrain 
the beaſts, cattel or other things of another man in ſome 


* ground or place for debt, rent, or other duty behinde, or for 


ſome wrong or damage done, the which being taken is to be 
kept in pound, untill the party that diſtrained be ſatisfied his 
due rent or duty, or it be-gotten out of the pound by order 
of Law, New terms of the Law,155« B700.146. Broo:pledge3t. 
Finches ley 135. Coo.upon Lit.96. 

After a Diſtreſle is taken and impounded ( be-it. taken of 
common righr, or by preſcription, or by agreement of the 
parties) it 1s then ſaid to be 7» —_— legs , ſothat now as 
the owner hath not the poſſeſſion of ir, ſo. he hath notan 
abſolute property in it, and therefore during that time he 
can neither give, ſell, or forfeit it, or ſubjeR it co execution, 
and therefore it may not be taken as forfeit, or in execution 
by the Common-wealch , or any other, unleſle they will ſa- 
tisfie the duty to-the diſtrainor tirſt of all.. But it muſt lie for 
him as.a-pledge to be a means to help him to his debt or du- 


Po, 
= Ifoſe, nor canthe Proprietor lawfully come by it bimſelf by 


ty: and cannot be taken away and diſpoſed to any other pur- 


any. 


diſtreſſe, rent, or granta rent out of it ;in theſe caſes the tenant can- 
: not be diſtrained, nor the Land charged till the particular e- 
ſtate be ended, and then the Grantee or Lefſor may diftrain 

; for all the Arrerages,1o E4.4.4.If one ſeiſed of Land in Fee 
Wife, take a wife,and then charge it with a rent, the Grantee can- 


Diftreſſe-.. 


—_—o _—_— 


any means after it is once impounded, but by agreement 

- with the party, or by « Replevig. 

* If oneſeiſedof Land in Fee,deviſe it to one on condition 

to pay to his wife 3!rent yearly,and if it be behinde.chat ſhe 

ſhall diſtrajn for it, in this caſe it ſeems ſhe may diſtrain for 

ehis rent, Dyer 348. 

What (hall be If one make any eſtate of Land in Fee-ſimple, Fee-tail for 
ſ:idro be a life or years rendring rent, or grant 3 rent ſo by Deed, and in 
lawtull Dis either caſe by apt words reſerve a power to him that makes 


— rr nn eo AR 


—_— the eſtate,or him co whom the rent is ome co diltrain up- 
CT” on non-paiment of che rent,in that caſe che party to whom 
S:& 3. the power is given may diſtrain accordingly, Broe,70. But af- 


In reipe&of ter the eſtate upon which the rent is reſerved is ended,the 
<< perions di» party to whom the Diſtreſs is given cannot diſtraio,buc mult 
ens 7 gg flie to ſome other remedy,14 H.4.31.D oc. S$r.1ib.1. If one 

be grantthe reverſion of Land leaſed for life or years rendring 


cauſe of the 


not diſtrain for this upon that part which che wife hath for 
her Dower,# N B,150. Broe.72.no notif it be 2 charge to 
the Common-wealth,Coo. 1.parr. 1nſt.f-31. 
Aporti>nmeat Tf a rent ora ſeigniory for which a Diſtreſle lieth be divi- 
of a diſtrclle, ded berween the wife for her Dower, and the heir after the 
| Lords death, each of them may diſtrain for their part, 

| Broo. 45. 
If a rent deſcend to Heirs that are Parcners,no one of them 
as it ſe-ms can diſtrain for a parrt till Partition made. But theo 

it ſeems he may, 34 Aſſ.15.22-H.6.5 2; 

If one have the ſixth part of a ground in common with # 
nother, and grant a charge out of ir, and afcer he and the 
other levy a Fine of the whole toa ſtranger ; in rhis caſe it 


ſeems the Grantee may diftrain the ſtrangers catrei! for al 
the rent before and after the Fine, and yet before the Fine 
-- Jevied, he might not have diltrained the cartell of the other 


tenanl} 


dl. © S 
—_—— 


Difltſſe.. 


Tenant in common, but of the granter only, AZ. 18. Jac. BR. 


per Ch.7uSice, 26 H 8.5, If one.Joyntenant' grant a Rent- 
charge out of the Land,-or-make a gift in tayl of the Land 
rendring Rent, and the Rent-is behinde, the catcel of the 
other Joinrenant-cannor be-diſtrained for ir, 33 H. 6.35. 
35-H. 6.39. If A and B be Tenants'in common; and' 4 


leaſe his moiry to C for years rendring Rent, and 'C leaſe: 


it co B,and the Rent is behinde;; in this caſe 4 may diſtrain 
the Cattel of Z' (the other Tenant in common); for it." AL. 
18. Jac. B:R. S© Henry Sneljars Caſe.: One Coparcner may 
diſtrain upon.another fora'Rent allowed co him to make an 
equality of partition. 11 H 4.5. If a Rent be deviſed by-yill 
out of Land to B for the life of C. and the deviſor die, and 
after the heir make a Leaſe of the Land to B for life, the re-. 
mainder to Ein Fee, and the Rent is behinde in the life time 
of B. and he dieth: in thiscafe E may be diſtrained for this 
Rent, and all the Arrerages. Co0.5:118. ' | 

If the goods of another man be upon my houſe or ground, 


or otherwiſe ſpoiling the Corn,. Graſſe, Wood, or other 
thing thereupon, 1 may as ſoon as ever they come there,di- 
ſtrain them, and pur them in the pound, and chis notwich- 
ſtanding the owner do purſue themas ſoon as ever they do 
come .in-to ferch them out again, and this is called a di- 
ſtrefſle Damage-feſant, Terms ley 119. 7 Hier. 22 H.6.37, 
Kelw 96. | 

| This diſtreſſe D.mmage-fe/ant, any Commoner may take 
in the ground wherein he hath Common, and if the Lord 
make a feoffment of part of the Common, leaving enough 

beſides, and the Feoffee do nor incloſe it, but ſuffer his beaſts 

to go upon the reſt of the Common, the Lord may diſtrain 

them, Coo.9.112.8.78. Dyer 372, FN®B 128. If a Commo- 

ner ſurchage, his fellow-Commoner may diſtrain his Catcel, 

Coo. 7.23. If there be many Jointenants of Land, and a 

ſtrangers beaſts are there damage-feſant, it ſeems any one of 


2 the Jointenants may diſtrain them, 11 H6.33r00.Charge 39. 


.--- nl 


no GE Dama A 
cumbring ic, or the Cattel of anocher man without lawfull @ ny mY 


authority from-me, be upon my ground feeding, treading, 


Commoner. 
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Diftreſſe.. 


And he that bath but a bare poſſeſſion only and no title,may 
| juſtifie the taking of fuch a diſtreſſe, P/ow 431. 546. The 
goods or Cattell which come in lawfully at the firſt, yet 
| may do Treſpaſſe afterward, and be diſtrained damage fe- 
| ſant, as where a Leſlee keeps his goods or catte! upon the 
| Land after his eſtate is ended, Ke/w.96. or when a man doth 
ſet out his Beaſt at 124 a week to tack, and after he with 
whom he doth tack him, doth give him notice that he will 
not keep it any longer, and yet the owner of the beaſt doth 
not fetch him away bur leave him there, 43 £4. 3.21. 

Lands charged with a Rent inthe hands of the Common- 
wealth, cannot be reftrained for others, whileſt it is in their 
hands there is no remedy, bur after it is out of their hands 

; the remedy is revived, 13 Ed.4, 5. Stat. 2. & 3 Eds. chaps. 
Executor. | The Executor or Adminiſtrator of him which-had a Rent or 
Fee-farm for life, in. Fee-ſimple, or Fee-tayl, may diſtrain 
the Tenant that ſhould pay it. So may the husband after the 
death of his wife, for the Rent due out of her Land in her life 
time, ſo alſo may the Executor or Adminiltrator of the hus- 
band afrer his death, and {© alfo may he that hath Rent for 
another mans life, after the death of him for whoſe life he 
holds it, Srar. 32. 1.8. 

S:1y nv. Whereever a man hath power todiſtrain, he may doe it 
by his ſervant or Bayliff as well as by himſelf, and to this 
purpoſe he may make any one his ſervant by word of mouth, 

Co0.4-8. CES | 
Rent ſervice He that bath right to a Rent-Service, which is a Rent due 
by the Tenure of his Land, as of ſuch a Mannor; by this Ser- 
vice, be it money, homage, eſcuage, fealty, ſuit of Court, 
* relief, horſe, roſe, or the like, may, if it be behinde, diſtrain 
Corporal ſcr- fof it of common right. D. & Sr.f.21. So that a Free-holder 
vices of a Mannor, ifhe be by histenure to pay any ſuch Rent, or 
to dothe ottice of a Butler, Carver, Brewer, or the like, to 
the Lord z or to pale his Parks, or thatch his houſe, or the 
like, or to amend High-waies, Bridges, or the like work 


tending to the publike good, and he do it nor, the Lord' 


may diſtrain for it, Ney 50, 51. Coo, of Copyholds,f. 49. But 
| | for 


"rK 


"rd 


for 


# 


Divtreſſe. 


for Frankalmoin incertain, or any other incertain ſervices, 
that cannot be reduced to a certainty, the Lord cannot di- 
ſtrain, Coo. upon Lite. f.97.96.147. © 
The donor or .Leſfor upon a gift in tayl, leaſe for life, 
years, or at will of Land rendring Rent, may diſftrain for ir 
to long as he hath the Revetrſion of the Land in him,D.&+ Sr. 
F.21. Soinall caſes where ex we hominis by their own 
agreement, there is a power of diſtreſſe given. A Rent given 
to one Coparcner upon a partition of Land,to make an equa- 
lity: For this he may diſtrain upon the reſt of the Land of 
common right, 11 H.4.3. WF - | 
© Rent-feck cannot be diſtrained for, as if one Leaſe for 20 cnt Sch. 
years, and the Leſlee Leaſe over for 10 years rendring Rent, | 
and after grant away this Rent, this Rent cannot be diſirain- 
ed for, Coo. upon Litt.153. 2 Fd.4.1r. ' FED | 
The Lord of the Leet may diſtrain for a Fine, Amearce- pine. amerce. 
ment,or penalty of a by-law in a Leet of common right, Dyer ment, or pe. 


322. C00-1-44. 21 H 7.40. 11-H7.15. But no Lord whatſoe- "2!ty ofa By. | 


ver may diſtrain a man out of his Fee to enforce to come, to '* 12 a Lee, 
his Court, him, upon whom he hath no juriſdiion or Bayli- 
wick, We/tm.1.Ch 16. Weſtm 2:Ch 36. 

The Lord of a Hundred Court, or Court Baron, may di- ,,«ccemenr 
ſtrain for an Amearcement in either of thoſe Courts, if he attachmentin 
can alledge a ſpeciall Cuſtome, or preſcription for it; But # Hunercd. 
otherwiſe not F N B 100, Coo 159. Noy 51. So likes Coure or 
wiſe upon an Attachment out of either of theſe Courts, © Bros 
33 16.53. dt 

If a Townſhip be amerced for any cauſe by the com- Amercemenc 
mon Law, and they make a Rate upon the Pariſh for it, it »n a Town- 
ſeems this may be diſtrained for it. But -upory a By-law + 
without queſtion made by the major part according to cu- 
ſtome, a diltraining power may be piven and uſed, D. er. Sr. 


. 74- 
The Lord may diſtrain his Tenant for Aid for the marri- a. 
age of his daughter, FN B 82. ot: 
Iſſues retorned upon Jurors or otherwiſe in the Exche- ;.,; r;qucs. 
quer may be diſtrained for, 5 H7.1. FNB 139. 2 2 
| G g: 2 The 


Diſtreſſe.. 
Publike Dcbes gg Common-wealths debts may be diſtrained for, 16. 
4. 1 0s : 
Fifreenss | Fifteens out of Parliament may be deſtrained for, x1. 
Fees for H. 42. ; . | 6 
Knights of | Fees for Knights of the Parliament may be diſtrained for 
Pacltament, 11 H. 4.2. ; | , 
But for debt, treſpaſs, account, or revenge only where no 
 diſtreſſe is given by the Law,no man may diſtrain, D.er Sr. f. 
15. Stat. 3 Edn.ch.23. Marlb. ch.1,2,3.22., Weftm. 1.ch. 28. 
| Ed.1.ch.12. | 
Jn reſpetof He that may diſtrain for a Rent iſſuing out of Land, may 
the ownerlhip {ſtrainany of the goods or Cattle of the Tenant who is to 


of the diſtrels. pay the Rent as ſoon as ever they come upon the place out of 


ScA.4. which the Renc doth iſſue, but he cannot diſtrain them out 


of that place, nor can he bring the goods thither of purpoſe 


co diſtrain them. 
| For Rent or And if another mans goods or cattel be, or come into 
Services or upon that ground caſually or by eſcape, after they 


Levant and h1ye been Levant and Couchant there ſome reaſonable time, 
Couchant, «if they be living cattel, and have fed and lien down; in 
this caſe, and then, and not before, as ſome ſay, but others 

ſay before they be Levant and Couchant theſe alſo are di- 

ſtrainable forthe Rent, 7 H 7.1.10 H 7.21. 1 H7.1. 11 H. 

7.4. Dyer 317-15 H7.15. D. & St.f.15. 22 £44.40, Coo. up- 

on Lirr. f.47. Andifa ſtranger purpoſely put in his Cattell 

-| - ; there todo Treſpaſle, the party that hath cauſe may diſtrain 

, them preſently before they be Levant and Couchant, D. e+ 

Stf.15. Dyer 3: 17+ 15 H 7.17. 1 47.1. Soalſo where the 


ſtranger is to pay the duty, 1 H 7.1. And it ſeems unreaſon- 


&ble tbat where cattel came in by the default of the owner, 
as if the mounds be his, and he let them lie open, that there 
they may be diſtrained as ſoon as they come into the place: 
Alſo it ſeems reaſonable that my Catrel ſhould not be taken 
in another mans ground for bis duty, unlefſe they come 
there by my conſent or default, and that, therefore :if my 
cattel come inthere, by the faulr of another mans incloſure, 
or the like, that they ſhould not be diſtrainable for Renr.. 
But 


Diſtreſſe_. 


But it ſeems the Law is otherwiſe in this Caſe, for if 4 have 
a Cloſe adjoyning to the Cloſe of B, and 4 leaſe his Cloſe 
to C for60years, and C leaſe it to D for 1oyears, rendring 
Rent which is behinde, D being to make the bounds be- 
rween the Cloſes, doth ſufferthem to be decaied, whereby” 
the Cattel of B came into the Cloſe of C; in this caſe C 
may diſtrain them for his Rent, and B muſt be relieved a- 
gainſt D by ARtion of the Caſe, br the like, 3-17. Jac. B.R. 
Hob. Repepl.345+ | 
If the cauſe of the taking of the diſtreſſe be damage-fe- Damage fee 
ſant, it matters not who is owner of it, nor by whom itis ſane. 
put into the place,for it is diſtrainable if it be chere.  H.7.1. | 
For iſſues any mans cattell upon his ground, upon whom Iflues, 
the iſſues are retorned, may be diſtrained, 5 H.7.1. Zroo. 
40. 22 Ed 4.49. | | 
For a Fine or Amearcement ina Leet, no mans goods can Fine, Aﬀfterces 
be taken but the parties himſelf who is ſued, _ not ano- ment, s, 
ther mans upon his ground, as inthe caſe of Rent, FNZ 
190. 47 Ed.3.13» 
Goods diſtrainable in their nature, yet may net be di- 
ſtrainable in reſpe& of the place where they are for the pre- 
ſent. See it afterwards, | | 
For Rents and Services one may diſtrain almoſt any chats tn reſpeQ of | 
tell-perſonall, as Cattell, houſhold-ſtuff, and moveables, as the quality & 
beds, bedſteds, pewter, brafſe, and the like. Alſo a wayn rus: of the 
and oxen, and the wayn loden though with corn or ſhocks #'itr*ve- 
and ſheaves of corn, otherwiſe not diſtrainable, 2 H. 4 15. —_ 
21 H. 7.9, Dyer 281. 20 Ed. 443. Noy. 52, 53- But it ſeems 
plow, cattel, and ſheep, if there be other diſtreſſe ſufficient, 
oughtnoc to bediſtrained for any canſe; becauſe they ſerve 
for the Common-wealth, S:at.de diſtriftione Scaccary,28 Ed. 


| 1.ch.12, Dyer 312. FN B174. And yet theſe being raken, 


itis a good diſtres, but they that rake it are to be puniſhed, 
fiers non debet ſed fattnm valet. The like Law is of Inſtruments 
of ones trade, and profeſſion, as Books of a Scholar, Smiths 
Anvill, Carpenters Axe, or the like.: And yet .jf men have 
ſuperfluous tools, theſe = perhaps be diſtrained, F.NZ3B-' 
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'-90. C0. upon Litt. £.47. 14 H.8.5. But ſuch things as are 
parcel of, or fixed to the free-hold, as trees ſtanding, hou- 


' ſes, the doors, windows of houſes, Mill ſtones, Wain-ſcoch, 


ſ: ne. 


Inteſpett of 
the quantity 
or multuplicie 
ty of the.di- 


ſtref=. 
$cM 6, 


Damage fe- 


Furnace, and Fats faſtned co the houſe, pales, ſtankes, gates, 
evidences, and the like, are nor diſtrainable ; And yer if 
doors, Mil-ſtones,&c.be parted and laid afide from theHouſe 
or Mill, and fo other things divided from the Free-hold, in 
this cauſe they may be diſtrainable, 14 H.8.25. 21 H.7. 26. 
Such things as are priviledged for publike good, as a 
Mill-ſtone being out of che Mill, pecking. Such things 
as whereof the Sheriff cannot make a Replevin, and 
which he cannot deliver in the ſame plight, as dead victuall 
that will corrupt, ſheaves and ſhocks of corn that will waſte, 
and the like, are not diſtrainable for Rent, Coo. 1. pare of h1 
I»ſt.f.47. So ſuch things as cannot be diſtinguiſhed from 
others of the ſame kinde, as money, Corn out of a heap, mo- 
ney at large, or ſheaves of Corn, Tytche, or the like, are 
not diſtrainable. And yet a ſack of Corn, a box or purſe 


of money, or ſheaves of corn upon a wayn may be diſtrain-. 


able, 9 H.6.9. 13 E4,4.6. 11 Hi7.15, Kelw. 126. 7 H,q.1.22 
E4.4-47. So ſuch things as are for mens preſent neceſſity, 
as a Horſe when a man1s in his journey, though he be in the 
place diſtrainable, are not diſtrainable. And if the horſe chat 
comes with griſt be tyed at the Mill, or one go into a houſe 
upon butfineſſe, and tie his horſe at the door the whileſt, this 
horſe cannoc be diſtrained, Broo.61. p.39. Eliz. Co.B. Adjud, 
Reades Caſe. So fuch things as are di{trained already and in 
pound as adiltreſſe, cannot be taken again whilelt they con- 
tinue ſo. Zroo.75, 22 Ed.q.11-14 Hg.5.S0 ſuch things as are 
fere nature Or invaluable, as Conies, Dogs, and the like, 
C'00.1447. 

But for Damage feſant it ſeems any thing whatſoever 
that is upon the place doing hurrt,is diſtrainable, 21 H 7. 39. 
is H7.13. 22 E4.4-.47. 

If the diſtres be taken for homage, fealty, or expences of 
Knights in Parlizment,any diſtres. may be taken,an1nothing 


ſhall be ſaid to be exceſſive. Burt in other caſes the diftreſle Fj 


ought 


_— ta. Rs Aa 
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ought to be ſomewhat proportionable to the cauſe and duty 
for which it is taken, and ought nor ro be exceſſive, as to 
take a Sheep for 24 or an Oxe for 169 or the like, for theſe 


B 


are unlawfull and may be puniſhed. So if one diſtrain very 


often for one and the ſame thing, Exceſſus in re qualiber in 
jure reprobatur, Co0-4.8. Broo 89.22. Afſ 51« 28, Aſſi50. Coo. 
11-44. FN 174. 45. E4.3.26. 20. Ed.4.3. 2%E4.4.50.And 
yet in caſe where the Diſtrainor cannot well rake a thing of 
jeſſe valne, and the thing raken be an entire thing chat can- 
not be divided, itis nor held unreaſonable: and therefore 
if one Diſtrain a Cart with a carriage of Corn, and the Oxen 
or Horſes annexed to them for x* Rent, or an entire flock of 
Sheep for 37 this is not unreaſonable, 41. 4.3.26. 20.Ed.4. 
43- If one have Diſtrained once, and in the ſuitthe Seigni- 
ory come in queſtion, he cannot Diſtrain again till this be 
decided, 7.1.4.4. | 


For Damage-feſant one may Diſtrain by night or day ; but la reſpe& of 


for Rent or other things, one muſt Diltrain in the day, 
cannot Diſtrain in the'night time, Co0.9.66. upon Lirr. 142 
Noy 51. 35..6.10, One may not Diſtrain for his Rent be- 
fore, or upon the very day that it doth become due, 25.1. 
6.4. And therefore if the laſt Rent be to be paid at Xichal- 
mas, thelaſt day of the Tearm, that cannot be Diſtrained 
for,therefore it is wiſedome to make it payable at 1id/omer, 
Coo.upon Litr.f-47. 


and tie time of the 
caking of the 
* Diltreſs, 


Sect. Fo |* 


If a Diſtreſſe eſcape ovt of Pound, the Diſtrainer cannot in reſpe& of- 
Diſtrain him again, unleſſe he take him preſently upon a ©* pl:ce of the - 


freſh purſuit, Coo.upon Litt.142. 
dring Rent at Aictalmas, provided that if it be behinde 20 
daies after that he ſhall Diſtrainfor it, inthis caſe ſome have 
thought he cannot Diſtrain till the 20 daies be paſt, but o- 
thers the contrary, where the words are in the atfirmative, 
ind Diſtreſs is incident, and that there he may Diftrainat any 

ime after the firſt day on which it isto be paid, Coo. upon- 
Litt.204, b | 

It is a Rule, that for Rent no man but the Keepers of the 

liberties, cc. may diſtrain out of his Fee (3.) the Houſe, 

| Ground: 


If one make a Leaſe ren. *'*:"2 of the 


iſtreſs, 
Se, &. 


* . Dillreſſe., 


Ground or Place out of which it doth ifſye, 9. 6.9. and 
this isrrue, albeit ir be the grantee of che Keepers of the Li- 
berties. who is to diſtrain : and yer by the agreement of the 
parties he may diſtrain- in another place; and if a Rent be 
granted out of a Mannor, it cannot be diſtrained for upon of 
the Lands of the Tenants, who had their Eſtates before the 
Rent was created,. 12. Aſ.4o. And' yet ifa man be coming 
to diſtrain, and the owner or another perceiving it doth 
drive or carry-away the things he is about to diſtrain into 
another place, inthiscaſe he may purſue them preſently up. 
on a freſh purſuit, and diſtrain them there. So if I diſtrain, 
and one reſcue the Diſtreſs from me, I may (as it ſeems) up- 
ona freſh purſuit, either take them againin any place, or 
have a Writ of Reſcous againſt him, Aarlb. Ch2.15.9.H6, | 
9. 13-Ed.4.6, Dyer 44-25. Co0.9-22. 33« He. 6.53. 11.H.7.5. | 
21.H.7.40. But if the Lord coming to diſtrain have no view | { 
of the Diſtreſs within his Fee, though the Tenant do drive | - 
them away purpoſely, or if after the view the things (being | t 
Cattle ) of themſelves go our of his Fee, or if the Tenant | n 
afterthe Lord hath the view of them for any other cauſe, 
and not to prevent the Diſtreſs,do remove them ; in all theſe # bt 
caſes the Lord cannot juſtifie the taking of them, Ceo. upon th 
Litt.160,161. If A Leaſe Landto B for 10years rendringf do 
Rent, and after doth grant the Reverſion to C for 20 years | as} 
and B doth attornto C, and the Rent is behinde, and C li-f 16; 
cenſe a ſtranger to put in his Cattle; yet he may Diſtrain} / 
them, for the licenſe was void. And yet if the Leſſor drive} ftre 
the Cattle upon the Land of purpoſe * a he may meet with] Fees 
a Diſtreſs, and then Diſtrain upon them on the Land, this} ly p 
not juſtifiable, AZ.18-Zac.B.R.Curiz. S' Tho. Heyd/dons Caſe Sane 
Things in their nature valuable and diſtrainable, yer being}. A 
in a place by authority of Law, for the maintenance of Tri ridin 
ding, are priviledged, and are not diſtrainable, as a Horſf and c 
in an Inne or common Hoſtry, or at a Smiths ſhop ſhooing the di 
nor the materials of the Cloth in a Weavers ſhop, nor Clotif Houſe 
or Garments in a Taylors ſhop, nor ſacks of Corn in a MillJan Ay 
nor Corn or Cattle; or other things ſtanCing in a Fair or = that ; 
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ker to be ſold, fo: Yarn in a mans hand or on hisback, who. 

is a Tradeſman inthe way of his Trade, Coo.upon Litr.f.47. 

Paſch.3. Eliz.Co.B, Adjung. Reads Caſe. And yet if a man ' 

be dgiving a Diſtreſs and it. go from him, andeſcape into 

Fair or Market, he may ina freſh purſuit take him thence in 

this caſe, 7. H.7.21.; 51 E4:4.36. 9. E4.42. 22. Edi4.36. 10% 

H.7.21- And this it: ſeems holds true in a Diſtreſſe taken for 

any thing elſe, as well as'for Rent. 3 1:4 Het 

- If an Othcer of a { ourc, Hundred or Baron, be coming Fort Amenrce- 
to Attach Goods, and another percetving it, doth drive them! Meat,vr on an 
out of the Hundred ; in this caſe the :Otficer having them in ——— 
view, and upon a freſh ſuir, may purſue-them our of the © __ 
Hundred, «nd there take them, 33. H.6:53.'34. H.6.18.- But 

fora Fine or an Amearcement in a Court, the Lord may Di- 

ſtrain anywhere within the Mannor,the Goods of the party 

fined and Amearced, (97 19:13154-4 tis 14A0 2 1 

-; For Iſſues one may Diſtrain upon his Land, upon whom. For Iſſues, 
the Iſſues were put,” though he afterwards ſell ic, and: itbe/ 
now another mans Land, 5.H.7. Broogo. : | 

For Damage feſant a man may Diſtrain in no other place Damage fes 
but the place where the Damage is:done:- and therefore if in (3% 
this caſe the Owner in the view of him; that is to Diſtrain,) 
doth drive them away, he cannot purſue them and take them 
2s he may in 2 Diſtreſs for Rent, F NB 90. Cooupon Lire. 

161. Plow.38. Co0.9.22s | - 

A Diſtreſs cannot be taken in the high-way or common-Highe way. 
ſtreet, MMarlb.Ch.15. Normay one Diſtrain'in'the antient Fee of the San- 
Fees or Lands of the Church;bur in thoſe that have been new ur), 
ly purchaſed he may, 4rriculi cleri.chap.g.9.Hi6.9. Norin a 
SanAuary,. C90.5,92. | 
. A Horſe cannot be Diſtrained while the Owner thereof is In any other 
riding upon, or leading of him, nonor if he betied at a Mill-r-{pec. 
and came thicher wich Griſt; nor while the Horſe is tiedat. ScR.9: 
the door of a mans Houſe, -the Owner being gone into the 
Houſe on ſome bulineſſe, : Paſ.39. Eliz, Co.B. Adjudg. Nor 
an Ax whiles he is ina mans hand cutting of wood, nor goods 
that are impoundedand in the cuſtody of Law, being Di- 
vs H h ſtrained 


-—— —— 
% ps 


Diftreſſe. 


Treſpaſſe, 


firained already Damage feſant, nor Goods eſcaped out of 
the Pound, unleſſe they be taken again preſently, Coo.upon 


| Litt.f.47. Herthatisto Diſtrain cannot juſtifie the breaking 


of Hedges or Gates to come to make his Diſtreſs, much lefle 


| ean he juſtifie the breaking open of a Houſe, Coo. upon Lirr. 


162. But the doors 'of a Houſe being open, and the Houſe 
being within the place of Diſtreſs, a man may juſtitie the go- 
ing in there to make his Diſtreſs, And inall theſe caſes where 
a man makes an unlawfull Diſtreſs, as out of rime or place, or 
the like; the party grieved hath his remedy by Action of 
Treſpaſs, and in ſome caſes by other Actions, which ſee in 
Treſpaſs and other Actions, and in moſt caſes he ſhall have 
his remedy upon the Replevin. 


Jawa Diftceſs The party that doth Diſtrain Cartell or other goods, muſt 
muſt be-uſed take care how he doth diſpoſe and order them after he hath 
after iris raken- taken them, for he can neither ſeil them { except it be in 


Ic&R.1 ©, 


ſome ſpeciall caſes) nor may he uſe them as his own, asif ic 


| bea Horſe or Ox, he may norride or work it, if it be a Cow 


he may not milk it, no albeit he have it upon a retorn irre- 
previſable, 1.7. Zac. Levits Caſe. And albeit he take it by 
vertue of a clauſe. ina Deed that be ſhall Diſtrain and keep 


the Diſtreſs till he be ſatisfred, or if it bethac he ſhail Di- 


ſtrain withour gape or pledge, 1.7. 7ac. Co.B, per Forſter. 
But he myſt put che Diſtreſs alcogecher, if ir be Cattel, in 
ſome one lawfull Pound (if one Pound would hold it ) 
within the County and Hundred where the Diſtreſs is taken, 
orelſe withinſome Pound overt within three miles of the 
place where the Diſtreſs is taken. And yer if a Lord of a 
Mannor have Land in another County, belonging to his Man- 
nor, in this County, he may if he Diftrain upon that Land, 
bring it co the Pound of his Mannor in this County, 1. 2.6. 
3. 22.E4.4.11. Andifthe thing Diſtrained be Utenſels of a 
Houſe or ſuch like Goods, which-may take harm by wet or 
weather, or may be ſtolen away; in this caſe it muſt be 
put in a Houſe or other pound covert within three miles of 
the ſame County. And if the thing Diftrained be any live 


thing, and it be put in a Pound overt within the ſame Coun- 


ty 
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ty where the Owner may lawfully and poſſibly come at it tg 
give it meat without doing treſpaſs ro any man, he muſt look 
ro them and give them meat at his perillz for if they die for 
want of food, the Owner mnſt ſuffer the loſe, and the par- 
ty may Diſtrain again, and if theparty Diſtraining ſhould 
give them meat, he cannot keep the Catcel till he be paid for 
the meat, nor ſue to recover fatisfationfor it, becauſe be is 
not bound todoit, Paſch.5.7ac.B.R. Bradſhawes Caſe. But 
if che party Diſtrained did, before it was done, promiſe to 
fatisfie him, he may uponthe promiſe recover ic. But if the 
Diſtrainer put them in a Ponnd cloſe, where the Owner can- 
not come to them, either becauſe they are in a Caſtle or Fort, 
and fo it is impoſſible, or becauſe they are ia another mans. 
ound,and ſo it is unlawfull: or if they be inan open Pound, 
- he drive the Diſtreſſe out of the County : .Or if the 
Keepers of the Liberties Writ come to deliver them, and he 
refuſe to deliver them, or if the Diftreſs were for Damage 
feſant,and before the impounding, che party Diſtrained had 
offered ſutfcient amends for the -treſpaſs and the party Di- 
ficaining had refuſed, it behoves the party Diſtraining to 
ſee they have meat, for if intheſe caſes the Cattel periſh for 
lack of meat, the party Diſtraining muſt bear the loſſe of 
them : and yet if inthis caſe he give chem meat, he hath no 
means to recover ſatisfaction for the meat. So alſo if the 
things Diſtrained be things without life, chat will corrupe, 
or may beloſt, and they be put into a Pound cloſe, where 
the Owner cannotlook to them, and are loſt or periſh for 
want of looking to, or are put ina Pound overt, and there 
ſpoiled by rain, &c. which by his looking to could not be 
prevented, in alltheſe caſes, where the party Diſtraiing 
doth abuſe his authority, he is deemed to be a Treſpaflor 5 
from the beginning, and the party Diſtrained and grieved 
ſhall have an AQtion of Treſpaſs againſt him for his relief, 
Co0.8.146-9.146. D.& St.112.22-E4.4.47. 30. Afſ.38-Marlb, 
chape1,2,3,4: Dyer 281. Plow,68.Broo.53, Kelw.71,9.E44.2. 
(00, upon Litr.f.47. Weſtm. 1.16,17. Ney 53. 21. Ed. 453. 
And ifthe party Diſtraining put 7 Diſtreſs in a Pound -= 
Hh 2 of, 
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of the County where the Sherift cannot make a Replevin ; 
in this caſe the party grieved is to have a Writ of 1ithernam, 
1eftm.1.chap17.- Andif he put the Diſtreſs. into a ſtrong 
- Caſtle or Fort, that the Sheriff cannor replive them, he may 
rake the poſſe Comitarns and demolith it, if he cannot other- 
wiſe have it done, forin theſe caſes nag tion of Treſpaſs or 
other remedy is given, Y:/tm.1.chap.17. | ; 

'' If a beaſt be unruly in che Ponnd, and. is like to leap over 
'the Pound, it ſeems the Diſtrainor cannot juſtifie the bind- 
ing him tothe Pound, nor the fettering of him, B7os.T: reſpas.* 

 [250. 27."4ſſ. pl. 64- And. yet. one took a wilde Colt as an 
Eſtray, and becauſe he could not keep him in Pound other- 
wiſe, he did croſſe-fetter him, and the Owner brought an 

Acion of Treſpasfor this, and the chief Baron directed rhe 
Jury to finde againſt the Plainciff,' and he held it lawfull in 

| this caſe, not otherwiſe, At Sarem Aſſes 19.7Fac. If one 
| Diſtrain beaſts for the Common-wealth, he muſtput the 
| Diſtreſs in Pound, and if che Owner give them meat himſelf, 
| he ſhall not pay for the keeping of them, and they muſt nor 
| be fold within 15 daies after the taking: And if the party 
| ſhewan Acquitrance' or Tayle out of the Exchequer, or 
| under the Sheriffs hands, and offer to put in Bail to anſwer 
| it inthe Exchequer upon the next Accompr day, the Oiti- 
_ cers diltraining muſt deliver the beaſts-again, Srar. 21.E4. 1. 
Sr g2 Ni 1:03 oi wrodiig md ad acnirt; 
-"Buvfor a 'Fine.or'an Amearcement-inaLeet the party Di- 
ſtraining may ſell the Diſtreſs, and pay himſelf and give the 
overplus to che Owner, Coo.8. | | 
\.. This wordis applied co: Perſons or Things : To Perſons, 
__ ar hen man is Arreited,and he himſelf or inceher doch reſcue 
$:&1:i, him: of this w e ſpeak norin this place, but: of Reſcous of 
| things, and ſo itts a Writ lying where one or his ſervant doth 
Diſtrain for Rent, Service or Damage feſant, or for any 0- 
ther cauſe, and being about to impound the Diſtreſs, ano- 
ther taketh ir away from him, and will not ſuffer him to im- 
pound it; inthiscafe the party hurt and grieved by this may 
have this Wrir for his relief, againſt the'taker, and ſhall re- 
: ; . cover 


Amerce ment 
ina a Leets» 


madefor that purpoſe , or his owncloſe,or the cloſe of ano-. 


Diftreſe.! 
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cover damages for it,7 exms ley,279. FNB.1C1,102. Coo.up- 


on Lit.160. - ;+.; | 


IF. one diftrain: cattel, and in driving of them to the What ſhall be 
pound they get into the owners houſe, and he doth with- {#'d 2 Reſcous 


hold them, and will not ſuffer the diſtrainer to haye them to 
pound ; this is a Reſcous for which this Attion lieth, Coo. 
ſuper Lit 161,315. | Exit 

If one be coming todiſtrain, and the owner drive away'the 
cattel, and he that is about to diſtrain doth follow them up- 
on a freſh purſuit ( as he may ) and the party will not let 
him have them, but drive them away ; in this caſe he may 


have this remedy, 44 E4.3.20. Butif before one be come - 


in ſight the owner drive out the cattel , or they go out 
themielves ſo that he miſſeth of that diſtreſſe, this wrir 
will not lie forthis, Coo.ypon Lir.160. If the Lord diftrain 
his very tevant without cauſe and unjuſtly, and it be reſcu- 
ed, it ſeems this Action doth lie, And yet ifany other but 
the Lord upon his tenant diſtrain without -cauſe, 'or out of 
time or place,in any of the caſes before, this Ation will not 
lie, FNB.102. 40 Ed.3.32. Coo.upen Lit. 160, 161. 44 Ed. 
3-20, i2 H.4.15.22. 


upon Which 
this Weit Itth 
or not, 


A pound is a place of ſtrength wherein Catte!l or goods Pound whar- 
diſtrained are put forthe time, untill they be replived, or 't i5. 


redeemed. : And this is either Oyert, which is ſuch a place as 


the catteldiſtrained meat and drink. And this alſo is either. 
publike and common,as the pound of every Townſhip, Lord= 
ſhip, or Village is: orelſe private and particular, as any 
Court, Back{ide, Yard, or Ground may be where, the cat- 
tel may be ;;and whither the owner may come to give them. 
meat and drink without doing treſpaſſe ro any man; or elte- 
it is Cloſe, which is ſuch aplace'as to which che owner of the. 
Diſtreſſe may not either lawfully or poſſibly come to give 

his. catcel meat, as when they.are in another mans houſe, 
ind ground, or.in a Court, or houſe environed or cloſed 

with high wals. But ſome call the pound overt the Pinfold 


Hb 3 ther 


q 


Hovw many: 


to which che owner may poſlibly and lawfully come to-give —_ chere 


SR, x 2z 


Diſtreſſe, 


Recaption , 
what it 13, 


Where ir doth : ; * 
one of them again, he may have this Writ. So if the Lord 


lic or not, 


Sek13» 


Aſſe de/e ovent 


ther by his conſent. And the pound cloſe to be when the 
place is fome part of the owners houſe, New terms of the Law, 
9 Ea.4.2.Coo.upon Litf.47.\Noy.52,53,55. DF St.112. Dyer 
288. 21 H.7.39.5 H.7.9, ; 

This is a Writ lying wherea mans diſtrained for any ſer- 
vice, and hanging that ſute he is diſtrainedagain for the 
ſame cauſe; in chis caſe albeit it be fer ſervices due after the 
firſt diſtreſſe, yer he cannot diſtrain again till che firſt ſute 
ended, and therefore the party grieved- hath this remedy, 
F NB, 71. Finches ley 446. 

If one diſtrain two mens beaſts at firſt, and then diſtrain 


diſtrain for rent or ſervice, and after his Bailiff by his com- 
mand diftrain again forthe ſame cauſe, FN'B.71. But where 


| thediſtreſſe is for damape feſant, upon a new Treſpaſle, or 
| the ſecond diſtreſle is not the goods of the ſame man, or the 
| ſecond diſtreſſe is by another, not by the ſame man,or where 


the ſecond taking is by a Writ of ſecond deliverance; jn 
all theſe caſes this Writ lieth not. Alſo where the diftrefle 
is not ſufficient, he may diſtrain again and again, till he 
have ſufficient diſtreſſe, and this Writ lieth nor, FNB, 
7I. Broogs. : 

This is a writ lying where one hath cauſe to diſtrain, and 


forrs diftre/ſe,, he doth it ſo often for the ſame cauſe that the Tenant is grie- 


What it is, 


SCR.L4. 


Nein,uſte 
VEXEL. 

Parco frafto, . 
Waatir if, 


Set.15, 


| ved thereby, . and ts not able ro manure his Land, in this caſe 


the party grieved may have remedy by this Writ, and in the 
fute upon it he ſhall have Judgement to hold his Land free, 


4 Abſque multiplici diſtritiene. But if the cauſe of raking be 
| forhomage, fealry, ſute of Court, or other corporal ſervi- 


ces this writ doth not lie, Coo.4-8.11-44. And if the Lord di- 
ſtrain for more ſervices then are due upon his tenant, he ſhall 


| berelieved by the Writ called, Ne inj»yfte vexes. 


Parco fratlois a writ lying where a diſtreſſe is taken out 
of pound after it is duly impounded, either by the owner of 
the diſtrefſe, or ſome other : In this caſe the party grieved 


| byit may haverhis remedy againſt him that did it, ſand ſhall 
| have judgement to recover damages for it, and to diſtrain 
- me x 


Diftreſſe.. 
the cattel again whereſoever he ſhall finde them. For this alſo 
the party offending may be puniſhed ina Leet, F N B. 100. 
Co0.upon Lit.q7. 20 H,7.1. 34 1.6.18. | 

This writ lieth whether the diſtreſſe be taken for damage- What ſhall be 
fefant, or for rent, or any other ſervice, Finches ley,z 10. Sq faid a pound 
alſo it lieth whether the diſtrefſe be taken out of a common ?r<ach, for 
pound, or out of a private pound, Finches ley, 310» So al- —_— oo G 
ſo albeit the impounding be unlawfull, as when the. party 0, "RY 
diſtrained for damage-feſant, after the caking and before $c&.16, 
impounding offer ſuthcient.amends, and the party diltrain- - 
ing doth refuſe it, Bro0.402. D. & Sr.112, So alſo of one 
that hath a Rep/evi,,or other colourable authority (not good 
in Law) by vertue hereof get out the cattel, A7.2.7ac.&.R. 
So if a man that hath a good. Authority break the pound 
before he demand the catrel of the keeper of the pound,and 
he do interrupt himin the taking of them ; in all theſe caſes 
the party grieved may have this Writ for his remedy, Coo, 
upon Lit.47. T | ; 
Replevin is, where one doth diſtrain another for Rent or Replevin, 
any other cauſe; in this caſe the party diſtrained, and what it is, 
thereby grieved, upongiving ſecurity to the Sheriff, or his 2% '7+ 
Deputy, that he will purſue his Action, and return the 
beaſts again (if the taking ſhall be adjudged lawfull ) 
may have this Writ, whereby che Sheriff himſelf ( or if ES 
itbe within a Franchiſe where the Goods are impounded ) *eÞlegiari ſa, 
the Bailiff of the Franchiſe by Warrant from the Sheriff, or ©*#* 
if he do nor, or will not, the Sheriff himſelf mult reſtore _ 
the goods to the otyner again, and this the Sheriff may do, 
either by vertue of this Writ called a Rep/egiar: faciis,which 
the party grieved muſt ſue out for that purpoſe.. Or the 
Sheriff may do it e-x Officio, and without any Writ upon a 
ſute before him in his County-Court, For Goods may be 
replieved two wayes (viz.) Either by Writ, and chat is by 
the common Law, or by plaint in the Sheriffs Court, and 
thatis by the Statute, forthe. more ſpeedy having of the 
Goods ; for by the Statute the Sheriff is to have four Ne- 
puties alwayes in the County to make Replevins. m 
| N1eTre=. 


£qx. tru - 
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—— 


For & againſt 
whom, and in 
what caſe it li- £:t.145. 


eth,cr nOts 


Seau8, | 


| "Coo.upon Lit.145+-161.. 4 H.6:30. Warts. chap.21. chap.2, 


| hereupon it is that the Sheriff is to take two kinde of pleds- 


es, one by the. Common-Law, called, Plegis de profequer- 
do. Another by the Statute, and they are, Plegii. de Rc 


| porno habendo, Andif the Sheriff deliver the Diſtreſſe, and 


do not take pledges to retorn them, if retorn ſhall be a. 
warded,- he muſt anſwer the price of the Diſtreſſe. In the 
ſame manner. may a Replevin be made in_ any Hundred- 
Court, or Court-Baren, and in borh ar any time before the 
Courrt-day. ' And this according to the plea miniſtred by 
the parties, groweth either to be a real or perſonal plea.For if 


| the Defendant. ( being the party diſtraining ) by his plea 
| claim-the property;,-rhen: is. it perſonal. But if he avow 


the taking for Rent or Services, then is it real. And in caſe 


| where the: Defendant doth claim a property in the thing. 


taken, this Queſtion muſt be decided by a Writ, called, 
Proprietate prebaraa, ere they can proceed any further, 
And if any thing touching the Free-hold come in Queſtion, 
As if the Defendant avow for Damage-feſant.,, and the 
Plaintiff juſtifie the taking by' reaſon of a'common of pa- 
ſture, they can no further proceed in the County, Hun- 
dred-Court or Court-Baron,7 erms of the Law, FNB. 68,70. 


Weſtm.1.ch.16,17. 1.8 2 Ph cho. 


If divers mens cattel be'taken,they may not:joyn and have 


one Replevin,but they muſt have ſeveral Replevins, Coo.pon 


' Whoſvever will have this remedy for Goods taken, muſt 
ſee that he be owner of the Goods diſtrained, at the time 
.of the taking, for it is a Rule, /The Plaintiff in this 
caſe: muſt have a generall and abſolute, or at. eaſt a 
ſpeciall property inthe Goods diſtrained at the rime df the 
taking, or elſe his Replevin is not maintainable.” And 
thereforeitis beld a good plea inthe Replevin to: ſay, "that 
the property of thething was at the time of the taking of 
itina ſtranget, Coo. #pon: Lite 145.27 H. 8.21. 20:H,6,19. 
6H. 42: 21:7 . 

If a man grant by -his. Deed-a Rent with clauſe of Di- 


ſtreſle, 


WE.  Diltreſſe, 


® 


—— — 
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-ſtreſſe, and grant further hat be- ſhall keep the Goods di- 


ſtrained againſt gages and pledges ( that is). that they ſhall 
not he replieved rill the Rent be paid ; in this caſe notwith- 
ſtanding theſe Goods are replievable by this means,C'co.vpox 


 Lit-145+ 31 Ed.ze Gage deliverance. 


- If in caſe where the Triall is. by plaint in the County- 
'Court, the party claim the property of the Goods, and.ina 
proprietate probanda ; forthe Trial! of this point it is found 
for the Plaintiff of whom the Diſtreſſe was taken; in this 


caſe the Sheriff is to make a Replevin. And if it be found pto;n of the 


againſt him for the other that did diſtrain; the Sheriff muſt Sheri, 


retorn theclaim of the property;, upon the Writ of Reple- 
'vin;that itmay be tried above again. Coompon Lit.145. ., But 
incaſe where the Keepers of the Liberties are party, or the 
taking of the Diſtreſſe is in their name and right, there no 
Replevin doth lie. And yet in this caſe prima facie, the She- 


riff may grant a Replevin. : But when it ſhall be made ap- * 


pear to. him, that the Keepers of the Liberties are a party,and 
the taking was in the right of them,the Sheriff mult ſurceaſe, 


3 H.7.pl.1.BrooReplevin 33. 


If when the Sheriff is coming: to make a Replevin, by The manner 
Writ or without, before or after Gager de deliverance, and of proceeding 


the party that hath diſtrained them claimeth ſome pro- *fccr Replevia 


perty in them, ſo that the Sheriff can go no further 
in the Replevin, till this point be decided ; 


| P; 09 rietate 
It muſt probanda, 


be-by this Writ, and this muſt be had out of the ypc; i, 
Upper-bench or Common: pleas, if the ſute were depending Se, 9, 


there, otherwiſe out of the Chancery, and it is directed to 


; the Sheriff co try the property. And-if upon this the Sheriff 


finde the property with the Plaintiff, he is to proceed in the 
Replevin : But if he finde it with the Defendant who di- 
ſtrained, he muſt ſurceaſe : And yet this is but an Enqueſt of 
Othce. And therefore albeicit be found againſt the Plain- 
uf, yet he may have a Replevin to the Sherift, &c.. And if 
he retorn the claim of the property, &-c. yet he may bing 
itin queſtion above in the Court there, where the property 
being pur in iſſue,it ſhall be finally decided, C0. pon Li. 
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Retorno baben- 
do,What ir is. 


Withernam, 


What ir 18. 
S:R.20, 


145. 2 H.7.6. And if after a Replevin brought, the Plain- 
tiff do make default, belnprioncng before declaration, or 
the like, or Judgement is given againſt him, then he thar 
diſtrained the bealts may have a Writ called a Retorno haben- 
do, and by this he ſhall have the Diſtreſfe delivered to him 
again, Dyer 41. Stat.13.-Ed.1. chap.2. And if he that di- 
ſtraineth, or the owner of the cattel after the Diſtreſſe taken 
doth eſloin them, that is, carry them out of the County, or 
keep them in ſome Caſtle, ſothat the Sheriffcannot make a 
Replevin, or Ketorne habendo ( as the caſe is, ) In this caſe 
the party grieved may have this Writ, to the Sheriff, com- 
manding him to take ſo much of the Parties own Goods 
who hath done this,in ſtead of them. And if the Goods be 
put ina Caſtle, he may take Poſſe Comiraries, and break in- 
to the Caſtle, and make a Replevin, F NB. 73. Weſtm.1.ch. 
17. Dyer 41.59. Andif the plaint be in a Franchiſe, and 
the Sheriff make his Warrant to the Bailiff, and che Bailiff 
retorn that he cannot come at the beaſts, the Sheriff.ma 

enquire of it at the next County-Court, and it being fad, 
he may ex Officio grant a precept in the nature of a Wither- 
nam to take ſo much of the Defendants Gocds, or he may 
have this direRted to him out of Chancery, Da/tons Office of 

Sheriffs, f. 167. And if the plaint be removed out of the 
County-Court, or Court-Baron by a Poxe or Recordare into 
the Common-bench, and after the Plaintiff in the Replevin 
is non-ſute before any Avowry made; 1n this caſe this non- 
ſute notwithſtanding the party that diſtrained may have a- 


S:cond deli. | gain the ſame Diſtreſſe by a Writ called, A /econd deliverance 
verance, What (which is only to revive the firſt ſute)And for this he cannot 


It 13, 

Sect. 20, 
Retorn itre- 
previ.ble, 
What iT is, 


Retorno ba- 


bends 
Superſedeas. 


| have a Recaption for a double Diſtreſſe. And after this Writ 
' had and Trial thereupon ; or that the Plaintiff be again non- 
ſute before Declaration, Retorn irrepreviſable muſt be a- 
| warded to the Avowant. And then he may make his A- 
' vowry to the intent to ground a Writ to enquire of Da- 
mages, or he may hold the beaſts as a Diltreffe till he 
| be ſatisfied. And if any Retorno habendo go forth before 
' this Writ, this is a Szperſedeas to it, and the Sheriff 


may 


DiStreſie.. 24} 


may not proceed uponit, FN B 72. Dyer 41, 42. 280. 59. 

And if a Retorn be once awarded, and afrer another be re- 
torn awarded, the diſtres ſhall remain irreplegiable, for there 

ſhall be no more Replevins. | : 

' Tfone have ſued a Replevin, and have not the goods deli- Gager de deli- 
vered, and yet the other doth make his Avowrie, in this Vance, whar 
caſe the Plaintiff may ſhew this in his pleading, that the de- ;*,- " bi an 
fendant is ſtill poſſeſſed of the goods, and pray that he may * Si OY 
put in pledges for the deliverance, which is called Gager p/ Ws 
deliverance : And this when they come to'iſſne or demurrer, 
ſhall be granted to him, and then a Writ ſhall go to the She- 
riff ro deliver them. If one make 'a Leaſe to another for 
years rendring Rent, with clauſe of diſtrefſe, and that he 
ſhall keep it till gree be made with him againſt gages and 
pledges, yet in this caſe he ſhall gage deliverance, Coo. upon 
Litt.282, But where the Avowant doth claim a property in 
the goods, or the diſtreſſe be taken in the - of the Com- . 
mon-wealth, no gager of deliverance ſhall be upon the Re- 
plevin, 13 RH.4:13. 2 Zac. B.R. Stantons Caſe. 

. An Avowry is where one doth diftrain another for Rent Avowiy, what 
or other cauſe, and the party diſtrained ſueth a Replevin iris. 
againſtthe taker, and he in his plea doth juſtifie and avow Sect-332 
the taking of them to be lawfull, and ſhew why he took ; 
them, whether in his own right, or as ſervant and Bayiiff 
to another. And this is called an Avowry, and he that makes 
it the Avowant. Coo. 9.135. And this is inthe nature of a 18 nature of a 
Declaration, And therefore it muſt contain ſutficient matter, -2*2* 
upon which he may have judgement to have a Retorn. If 
therefore it want ſubſtance it will not begood. Nor will che 
Plaintiffs pleading helpirt. But if it want form, or omit ſome 
circumſtance of time, place, &c. in cheſe caſes this may be 
ſupplied by the pleading of the orher party, Coo.2.25. 

There are four manner of Ayowries for Rents and Servi- The kindes of 
ces, viz. Super verum tenentum, a5 in the cafe of Lord and '*. 
Tenant. 2. Super verum tenentetn informa predifta, as where 
there is a Leaſe for life or gift in Tayl, the remainder in Fee. 
3. Upon one as upon his Tenint by the Mannor omitting 
T2 (very ) 
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DiStreſſe. 5 


Upon what | 
perion an As 
vowry ſhall be 
made or not, 


and how, 


S:Rezg, 


. himto vow upon the diſſeiſee. And yet it will be otherwiſe 


| (very) As when the Lord hath a particular eſtate in the 
| Seigniory. And ſo ſhall the Donor upon the Donee, Leſſor 
| uponthe Leſſee. 4, Upon the matter in the Land, as within 
| his Fee and Seigniory. As where the Tenant by Knights- 
| ſervice maketh a Leaſe for life, reſerving a Rent, and die, his 


heir within age, the Guardian ſhall avow- upon the Leſlee, 


| ( Scil. ) Super materiam preditlam in terris & tenementss pre- 
| diftts ut infra Feodum 7 dominium ſunm, Coo.9.135. 


At this day by the Statute of 21 H 8. chap.19. the Lord 
may avow for taking a diſtreſs, as within the Lands held of 
him, and within his Fee and Seigniory, without naming 
any perſon certain to be the Tenant. But in this caſe the 
Plaintiffin the Replevin or ſecond deliverance, ſhall have e- 
very anſwer that is good, ſaving diſclaimer. But the Lord 
may ſtill avg uponthe perſon if he will,at his election. And 
for a Rent-charge the party may by the common Law avow, 
and not avow upon a perſon certain. Coo.upon Litr.268.31 2. 

If two parcners make a partition, and give notice thereof 
ro the Lord, he muſt ayow upon them ſeverally, and not 
upon one of them for the whole Rent, Broo. chap.108. If the 
Tenant alien his Lands to another, and give the Lord no- 
tice of it, and tender him all the Arrerages behinde, che 
Lord cannot after this avow upon him for any ſervices. But 
till he hath given notice of it, he may avow upon him for 
new ſervices, and after notice he may avow upon him for 
all the Arrerages behinde, till the notice was given. Bur if 
the Lord grant away his reverſion after the alienation of the 
Tenant, or the Lord accept the Rent or Service of the 
Feoffee, he hath no remedy for the Arrerages. Or the Lord 
may (if he will) loſe his Arrerages, and avow upon the 
Feoffee. Burt if a Feoffer die. and the Lord do after accept 
the Rent or Service of the Feoffee due in his time, yet in 
this caſe he ſhall not loſe his arrerages, becauſe he is now 
compelled to avow upon him, Coo. 3.23-/#per Lirr. 268. If 
the Tenant be diſſeiſed, and the Lord avow upon the diflei- 
ſor, the Avowry ſhall abate, an@the diſſeiſor ſhall compell 
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if he have accepted the ſervices of the diſſeiſor, Coo. upon 


 Litt.268. 


If a Replevin be againſt two, and the one of them doth 


' avow for damage feſant in his ſeverall, and the other doth 


avow for damage feſant as Commoner, in this caſe both the 
Avowries ſhall abate, and the Plaintiff ſhall recover his da- 
* 

Where the Lord hath gotten ſeifin of more Rent then is Where ſciGn 
due, this will binde, and ( being alledged in the Avowry ) 9% more rent 
barre the Tenant in all caſes but in theſe following caſes, pogo = 
2i2, 1, Ifſuein tayl will avoid the ſeifin had by the hands |, PRYT 
of the Tenantin tayle, Co0.4. 11.9.34. 2 The ſucceſſor $e&.25, 
of a Biſhop will avoid a ſeifſin had by the hands of his x 
predeceſſor, Coo. 4. 11-9. 34. 3 The very Tenant will 
avoid it where he hath a Deed to ſhew to the contrary. Coo. 
9.34.8.65. 4. The incroachment of ſeiſin is. nok material 
where there is no Tenure. Co0.9.34.8.65. 5. This ſeifin pill 
be avoided by coherſion of diſtreſſe, Coo. g. 34. Coo. 4. 11: 

6. If the Rent be payable at one day in the year, and the 
Lord encroach at two daies in the year. Coo. 9.34+ | 


we 


CHAP:.XXXVL 
Of an Atlion of Debr, 


T2 word Debt is ſometimes taken for a ſum'of money, Whit iris, 
or other thing which is owing or due from one man to Se&t te 
another, whether by writing or otherwiſe ; And ſomecrimes. 
it is taken for the mean ut ſelf to recover this thing, and 
then it is ſaid to be an ARtion given, ora Wric lying where 
any ſum of money or other thing is due to a man, upon, or 
by reaſon pf a Judgement or Recovery in Law, Obligation, 
or other Eſpecialty, Account, Loan or Contract to be pid 
at a certain day, at which day he payeth it not, then "eto, 
whom it is due ſhall have this writ to recover it. New to1mns 
of the Law, F N B.119. 5 E4. 4. 1. In this place it is t2- 
L231 ken 
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ken ſometimes in the one, and ſometimes in the other ſigni- 

fication. - 
The AQtion of Debt ( whereever it lyeth ) is ſometimes, 
, —Y grounded on matter of record, as either onan A of Parlia- 
| ment, or a Judgement, Statute, or Recogniſance,or the like. 
And ſometimes it is grounded on matter in fait : And that 
either in wricing,as an Qbligarion, Bill, Covenant, or other 
eſpecialty, or elſe without writing, as an Arbitrement, E- 
ſcape, Receipt, Paroll-contrac, or thelike. This Action may 
| be had and brought in any of the common Law-Courts, as 
the upper Bench, or Common Pleas, or other Courts that 
have Juriſdiction. But if the Debt be under 4, the proper 
places to ſue for it is in the County, or Hundred-Court,or a 
Court-Baron. And if the Debt be under 4, and owing by 
one that dagh live within the City of London, or the lifes 
ties thereof, unto ſuch a one alſo, and be not grounded on 
 areall contra, the party is bound by a ſpeciall Law to ſue 
for it in the Court of Requeſts for the City of Zoxdoy, for 
if he ſue for ſuch a petty debt in any other Court, he ſhall 
pay the Defendant Coſts, and yet ſhall recover no coſts in 
his ſuit againſt the Defendant, FNB 119. 3.fac. ch.15. 
No Action of Debt or Treſpaſle, or other perſonall Aqti- 
on may be brought in the Common-pleas, where the debt 
or damages doth not amount to 4o* or upwards. Gloxr. cap. 
18. N B,61. But by joyning two debts together for divers 
contracts together in one writ, the force of this Statute is 

By whom. this avoided, See ys 
Action may The party himſelt to whom the debt is originally due, 
and awſt be whileſt he doch live, muſt bring che Aion for it in his own 
—_ 2nd name, and afrer his. death his Executors or Adminiſtrators 
boi 4:4 May 3nd muſt have the AQtion where there is cauſe. And if 
whonot. the Executorbe underage; the Adminiſtrator durante mi- 
S:Q.w morierare: Andif r was, divers Executors who have ta- 
ken upon ther the Execurorſhip, after the death of ſome 
Executzr, or one of them, the ſurvivor or ſurvivors muſt have the A- 
tion: And when they are all deid, the Executor of the laſt 
ſurvivor : And ſo when there is but one Executor, ay he 
ot 


— 
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247 
doth accept and die, the Executor of the Executor, and (o 
in infinitam ſhall have the Action. And if an Executor die 
inteſtate, there muſt be an Adminiſtrator made de bonr noz 
adminiſtratss of the firſt Teſtator, and he muſt have the A- vl 
Aion ; But the Ordinary or Adminiſtrator of the goods of C 


an Executor, may not have this Action for a debt due tothe 

firſt Teſtator, unleſſe withall he. have an Adminiſtration de 
bonts non adminiſtratis of the Teſtator, which'is uſuall, - Dyer 

24. 20 E4.4.20. Co0.3.9. Dyer 471. F 

An heir may not nor muſt have this Action for a Debt Heir. 

due to his Anceſtor, nay not albeit it be due uponan Eſpe- 
cialty made to him and his heirs, but the Executors muſt 

have the Debt and ſue the Action, FN B 120. | 

The Executors or Adminiſtrators not the ſucceſſors of a 
Biſhop, Parſon, Vicar; Maſter of Hoſpitall, orthe like, muſt 
bring this Action forthe Debt due to the predeceſſor. But 
ifa Debt be due to a Corporation aggregate, as Mayor 
and Commonalty, Dean and Chapter, or the like, in their 
politique capacity, there the Succeſſor not the Executor 
muſt ſue for it. If there be divers Executors, and one 
of them ſell ſome of the goods (as he may if he will) in this 
caſe he alone may ſue in his own name for this. If one 
grant to me a Rent in Fee, and if it be arrear, tq forfeit 
4o* to me and my heirs, ome pene, and I die; my heir, Heir, 
not my Executor muſt have the Action for the penalty 
paſt, C0044«65» Old N, B. 6% 34 Ed.2. 9s FNB.1 20, 

This Action may and muſt be brought againſt the party Againſt whom 
himſelf that doth originally owe the debt, whileſt he is 1i- it my cr mult 
ving: And after his death ir may and muſt be brought a- Þ* brought or 
vainſt his Executorif he make any, and the Executor made "mo 1 
do take on him the Executorſhip ; otherwiſe againſt the pgxccurcr. 
Adminiſtrator appointed by the Ordinary, or if he appoint 
none,againſt the Ordinary himſelf: And ifthe Ordinary die 
poſſeſſed of the goods, againſt the Executor of the Ordina- 


Executor, 


Iiy. And if the Executor die after he hath accepted rhe ad- 


miniſtration, then the Action muti be brought agaihit the 
xecutor of the Executor ; and fo i» i»finiram if any ſuch 
Executor. 
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Aftion of Debt, 


Ll 


Heir, 


Executor be made. But if none ſuch be made, then againſt 
the Adminiſtrator 4d bojnrs non adminiſtratiz, And if the Ad- 
miniſtrator of the firſt inteſtate die inteſtate, alſo/it may be 
brought againſt the Adminiſtrator of that Adminiſtrator, 
being Adminiſtrator de bonrs non adminiſtratrs, But it doth 


- not.lie againſt'the Executor of an Adminiſtrator for the debt 


- 


Weſtm.2. Cap.19, LT 

It lyeth and may be had againſt an heir upon an Eſpecial- 
ty made by his Anceſtor ; if thereby he hath bound himſelf 
and his heirs, otherwiſe nor. 


of the inteftate, F NB 120, Dyer 271..160.174+112, C00.549. 


Husband and ©. It:lieth-and muſt be brought againſt the husband and wife 


Wife, 


Hcir, 


Heir, 


Execu*: 21s, 


-Sainſt the Conuſor himſelf, Coo.3.15.: s 


' forthe debt of the wife, during the coverture. 


It lieth and may be-had in ſome caſes upon a contraQ a- 


* Sainſt an Infant : For which ſee (onrratt, 


If one grant me a Rent-charge out of his Land, and the 
Rent is behinde, and after the grantor make a Feoffment of 
his Land to another, and then the Rent is behinde again, 
and then the Feoffee makes a Feoffment of it to another, or 
makes a gift in tayl, Leaſe for life, or years, or at will, or 
makes a gift. in tayl -with the Remainder over in Fee, and 
then more Rent is behinde. /In theſe caſes if Ior my Execu- 
tor ſue for this Rent, I muſt bring my Action againſt every 
one of them for the Rent due in the time of his occupation 
of the Land only. So if the Land charged deſcend co the heir 
of the grantor, and from him to his heir; -in this caſe every 
heir ſhall be charged for the Rent due to his time, 2x /er- 
tit commoaum ſentire debet & ont, C00.7.34. Stat 32.H.8.37, 
Co0.4.50. If I make a Leaſe foryears to Aand B rendring 
Rent, and A aſſign his part of the term to C, and Þ die; in 
this caſe I may have one Action of debt againſt C, and the 
Executors of B,and I am not bound to have feveralActions, 
(51a Coo. B. M4. Fac. Bayly > Burgeſſe de Ipſwicks ws 
An ARion of debt lieth not againſt the heir of a Conuſor 
upon a Statute, nor againſt the Terre-Tenant, as it'doth a» 
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It lieth not againſt the Executors or Adminiſtrators of Dy, 


Leſſee 


Afton of Debt. 
Leſſee for years, fora Rent reſerved on the Leaſe, where hs 
the Leſſee inhis life time, or his Executors or Adminiſtra- 
rors after his death, . have aſſigned over their whole 'tearm, 
Co0.3.23+« | | Fe 

If a Purveyor, Taker or Clark of the King, had contracted 
with me for any thing for the Kings houſe, in this caſe if he 
had been paid and allowed it from the King, I may fue him, 
otherwiſe I muſt have ſued to the King for it, Broo. Det.62: 


. Where this Action is brought for money due toa man in'Where it ſhall, 


bis own right, there he ſhall bring his Acton in the Deber, Þ< laid in the 
;. the Writ ſhall runin this form ; it ſhall have both theſe 2-4, 3nd 
words Deber & Detinet contained in it. But where the AQi- 


on is brought for Rent, Corn, Cattel.or Hens, or the like, " 


Seq, <* 


reſerved ona Leaſe for years, or the Action is brought by Dee & 


or. againſt Executors, there it ſhall be in the Derive only, Dctiner, 
3. it ſhall have this word only, and not Deber in the Writ. 
See for theſe matters 50.E4.3.16. 11.H.7.5. 10.H.7.5.19.H. 
8.8. Coo 5+31+ 

If one binde himſelf to me ina ſingle obligation, or by a Where ic may 
yerball Contract, to pay me money at ſeverall daies, as be bad for par» 
quarterly or otherwiſe; or I make a Leaſe of perſonall «ll of a debr, 
things, rendring Rent at ſeverall daies; in theſe caſes I may and where not. 
not bring this Action for any part of this debt, untill all the TO 
daies be incurred, and then I may bring it for all rogether : 
And therefore if one binde himſelf fo by bill co pay me xx! 
ayear during my life, in this caſe no Action may be broughe 
for this untill I am dead, and then my Executors may re- 
cover it all. So if I ſell another a Horſe to pay me five 
pounds a year, untill a 100! be paid, this Action will not 
lie untill all the money be due ( but it ſeems) I may have' Aion of che 
an Action of the Caſe apon every failer. But if one bz bound Caſe. 
to pay me money after this manner, by Recogniſance, the 


-| Condition of an Obligation, a Covenant, or the reſerya- 


tion of Rent upon a Leaſe made of a reall thing; in all 


- 0{ 1 


eſſee 


| theſe caſes I may have this Action upon every failer of pay- 


ment, FN B 130. 267. Coo. 4.94 & ſuper Litt, 47, 292» 
Dyer 313» | ET | 
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_ 250 Aftion of Debt, 


Where and in If an AR of Parliament give a Penalty or Forfeiture to any 
what caſe this perſon, and this Action to recover it, there this Writ lieth, 
Attion er and the party may have it accordingly. As a Parſon may 
res "ng have this Action upon the Statute of 2,E4.6. againſt a Paro- 

" chian for not ſerting our of his you So any man that is 


ble, and in / 
what manner, Erieved by the falſe retorn of a $ 


and where not- Parliament, may have this Action and ſhall recover 100! up- 
Set.6s onthe Statute of 8. H.6-cap.7. 1-H 5.cap.1. But where the 
_—_ wn At Statute doth limit a time within which this Action muff be 
a7" brought, the Action cannot be had afrerthat time, P/or.78, 

200.113. 15, Ed.4.19. Breo. Det.103. . 
U)on a Judge. IfT havea Judgement in any Court to recover any debr, 
ment or othe; damages or coſts in any Acton, reall or perſonall, againſt 
Record, , another man; before execution be done,” or the money 
- paid, I may bave this Action of debt for the things fo reco- 
vered, or ſo much of it as is unpaid and not levied by Exe- 
cution, and recover it by that means, and refuſe to proceed 
or take my remedy on the Judgement, But then theſe three 
things muit be in the caſe, (ve. 5.31. Dycr 21. 5.H. 7.21. 
FNB 122 1 It muft bea year after the Judgement be 
had,ere the Action be brought, 5.E4.4.1. 26.H.6.1t. 2 The 
Judgement muſt be ofa thing certain, for if the demand be 
of a thing uncertain, as if one have a Judgement inan Aion 
of Treſpaſs, or any ſuch like Action, before the damages be 
certain, no Action of debt will lie for them, Couper ver/« 
Longworth. Hitt. qo. Eliz. B.R, 3 The Judgement mutt 
continue in force, forafterit is actually reverſed, no Ation 
will lie upon it, but untill then, albeit there be manifett error 
in it, I may bave this Action well enough. Butif a woman 
the wife of a Copyholder, recover her Dower by cuſtom of 
/a/Mannor inthe Lords Court of the Mannor, and recover 
[damages alfo ; ſhe may nor have this Action of debt ro re« 
| cover theſe damages » Coo, 45 imer te C opyhold C afes. 

« | £.30. 6. 

* Tf a manenter intoa Sraruite Merchant or Statwrre Staple, 
or Recognizance to me, after it is certified by Afirrimus, I 
may have a Writ of debtupon it, and recover the debt +, 

| this 


eriff fora Knight of the 


his 


Aftion of Delt. 


thismeans, and refuſe to proceed upon the Statute or Re- 
cognizance by any other means; or } may ſueexecution-up- 
on the Statute at my pleaſure: But if I once ſye Execution 
upon the Record, I cannoc after have this Action of debr, 
C'00-3-15. Dyer 219. F N Þ 222. Dyer 300. p.34. ; 
If 1 recover an Annuity in Fee againſt another, and a 
ſue a Sire facias upon this Judgement, and thereupon have 
Judgement to recover it with damages; in this caſe 1 may 
have this Action of debt to recover theſe arrearages and da- 
mages, and waye my proceeding upon the Judgement , 
FN B 122. Litt.Broo.Sett.25, | 
If inaccount before Auditors the Bailif be found indebt- 
ed to his Lord, the Lord may have this AGion againſt him 
for this debt, and wave his proceedings inthe Account, and 


then it ſeems the Bailiff muſt not be committed to Priſon, 


Dyer 21. 21.-4.6.8. 


If the Kings by their Patent had granted to me a ſumme 
of money out of the Cuſtome of Loxdox, yearly for life or 
years, and hereupon I havea Writ of Lzberate to the Cu- 
ſtomer to pay it, and this be delivered to him, and he have 
Aiſets at that time in bis hands : if he refuſe to pay it me, 1 
may have this Action to recover it: So if I had bad a Taile 
out of the Exchequer to the Kings ©: ofleRor, to receive a 
debt due to me from the King, and 1 fhew it to him, and he 
bath Aſſets at that time in his hands, and yet doth not pay 
me, I may have this Ation to recoverit, F NB 121. 274H. 
6:9. Broos T aile de Exchequer 3. 
. If one do by Obligation, Bill, 
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” 


Covenant, or other Wri- Upon a Cone 
ting, undertake or binde himſelf to pay me money or deli- '++*t by (pecis 
ver me Corn or the like by a day, and do not perform it ac- 
cordingly, I may have this Action againſt him, his Heirs or 
Executors, as the caſe is. And if it be by Covenant, T may at 
my choiſe have this Action, or an Ation of Covenant to re- 
cover the thing, FN B 120, New Book of entries.191-Plow. 
439. Curia Hil.7-Ja{ 0B. 
If one grant a Rent xo me an 


alry, either 1a 
Writing or 
utherwile, . 


| | d my Heirs in Fee, and grant For a pcnaley, | 
moreover that if it be unpaid acertain time, thathewillfar. 
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Aftion of Debs. 


- Executor, 


Covenant. 


* For Rent, 


Axecutor, ' 


Heir, 


feit, andpay to me and my Heirs 4o! Nomine pere; in this 
caſe if he fail to pay the Rent at the day, 1,or my Heirs aftet 
my death, may have this Action to recover this penalty, 
F NB 120. Dyer 24. Broo.Det.60. | 

If a man by his Deed binde himſelf-ro do and perform 
divers things by ſeverall Covenants, and by the fame Deed 


*—Sindes himſelf in twenty Pounds Nomine pena to perform the 


fame Covenants ; in this caſe if he break any one of them, 1 
may have this Aon for the 20!, 22.H.6.5. | 
If one borrow my Horſe untill ſuch'a day, and do promiſe 
me to reſtore him that day, or elſe .pay me ten Pounds for 
him; in thiscaſe if he do nor reſtore the Horſe, I may have 
this Aon forthe 10! FNB 121. Butif A Covenant that 
his Executor ſhall within a year'or ſuch a time after his 
death, pay 10!to B ; inthis caſe no' Afton of debt-will lie 
againſt the Executor, becauſe it did not-lie againſt A him- 
ſelf, but an Acton of Covenant will lie. So if the Covenant 
be conditionall, as that if Z do not pay to Z 10! A will pay 
it: Soif it be in the disjunAive to do ſuch an AR;or pay 10! 
ifit be not done, an Action of Covenant lieth, not of debt : 
but if both be to be done by the Covenanter (viz.) 10! if 
not 5! ſuch a day, Contra. See Penors Caſe, Coo. Paſech.33. 
Eliz, Auſtines Caſe, CB. | | | 
* If I being ſeiſed in Fee Simple, Fee Tayle, .or for life, of 
Land, or of any incorporeall inheritance, as Common Ad- 
yowſon, Fairs, Markets or the like, make a Leaſe for years 
of this to another, rendring Rent, and the Rent be unpai@ 
at the time of paiment ; in this caſeI during my life,and my 
Executors or Adminiſtrators after my death, may have this 
Aion for theſe Arrearages againſt the Leſſee, or if he be 
dead, againſt his Executors or Adminiſtrators ; and ſo alſo 
may my Heir or Executor as the caſe is after my death, have 
this Action for the Rentto come. And albeit the Leaſe be 
on condition to re-enter for not paiment of Rent, and I do 
re-entet by force of the ſame condition; yet I may have this 
AQton for the Arrearages due before, and albeit the Leſſee 
ſurrender his Eſtate to me, .and- I do accept it, yet 1 may 
IE, have 


Aftion of Debr. | 
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have this Action for the Arrearages due before the furreh- 


der, and albeit the Leſſee for years aſſign over his Eſtate ta 
a ſtranger; yetI that am the Leſſor may have this Action 
forthe Rent to come againſt the Leſſee whiles he doth live, 


, orthe Aſlignee,at my choice : but if after' the Aſſignment I 


grant away the reverſion, or die, or the Leſſee die; in all 
theſe caſes neither I nor the Grantee of this reverſion ſhall 
have this Action: and yet if inthis caſe the Aſſignment had 
been but of part of the Land, or of all the Land, but for a 
part of the time only ; here the Grantee of the reverſion-may 


have this Action for the Rent paſt or to come againſt the 


firſt Leſſee, and after his death againſt his Executors or Ad- 
miniſtrators: Andif Igrant the reverſion to a ſtranger, and 
the Leſſee or Tenant attorn, the Grantee of the reverſion 
ſhall have this Action for the Rent thar ſhall grow due after 
the grant,” Co0.10.127. 20.E4.4,9, Coo. Super Litt.47,F N B 
120. Co0.3.23.65- FN B 121.5.H.6.32. : 

 Andif Ibe poſſeſſed of a tearm of years only, and make 
a Leaſe for all or part of my time to another rendring Rent, 
Imay bring an Attion of debt for this Rent upon this Con- 
tract. Soalfoif Imake a Leaſe to another of my- Land, to 
hold at will only rendring Rent; Imgy have this Action 


ther the Leaſe be in writing or no, unleſle it bein cafe 
of the demiſe of incorporeall things,as Commons, Advow- 
ſons or the like, which will not paſſe without Deed, Lee. 


SefF.72. , . 


in Fee Simple, Fee Tayle, or for life, as if one make a Feof- 
ment in Fee, gift in Tayle, or Leaſe for mine own or ano- 
thers life to me, rendring Rent ; or one grant a Rent in Fee 
Simple, Fee Tayle, or for life tome; inall theſe caſes, ſo 
long as this Rent doth continue, and I have any other re- 
medy for it, I may not have this Action to recover the Ar- 
rearages by the Common Law, 'unleſle ir be in ſome ſpeciall 
caſes : but if the Eſtate on which the Rent depended, or if 


the Rent it ſelf be ended, or the Land out-of which it doch 
- Kk 3 iſſue 


for the Rent; andin all theſe caſes it is not materiall whe- 


But if I have a Rent Service, Rent-Charge or Rent Seck - 
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| Aftion of Debr. 


ifſue be come into another hand, ſo that all remedy doth 
now fail, in theſe cafes this Action will lie, See for chu divers 
Examples afterwards, and the Statute of 32. H.8. cap. 37, 
which is that the Executor or Adminiſtrator of him that 
hath Renr or Fee Farm, in Fee, in Tayle,or for life ; ſhall have 
this Action for this Rent againſt him that ought to pay it 
ſo that now if one makea Leaſe for life rendring Rent, and 
the Rent is Arrear, and the Leſſor dieth, rhe Executors 
may have this Action during the bfe of the Tenant for life, 
Dyer 13- p. 60. Litt. 203. Coo. ſmper Litt: 47. Coo. 445 0. 7, 
20. {0.7.78,79. Soifa Rent be granted to-a man for his 
life Habendam afterthe death of his wife, and he enter in- 
to a Statute to me, who after have an Extent and the Rent 
delivered to me by a Z4berate ; in this cafe Imay not have 
this Attion for the Rent againſt the rerre-Tenant, ſo long 
as the Extent doth continue, but afterwards 1 may. 

So if there be Lord and Tenant, and the Lord demiſe his 
Mannor or Seigniory to me for years, and the Rent of the 
Tenants is behinde; Ithat am the Leflee of the Seigniory 
cannot have this Action for the Rent during the Leaſe, but 
afterwards 1 may. So if Leffee for life be of a Mannor, and 
the Rents be Arreax, and the Tenant ſurrender bis Eſtate, he 
ſhall have an Action of debt for the Arrearages : So if the 
Tenant die, his Executors or Adminiſtrators ſhall have this 
Action, 9.H.17. C00:7479. FNB I'2I, 

I a Feme be endowed of a Rent, or a Rent be granted for 
life, and the Tenant attorn to this grant, and after the Rent 
is Arrear, and then the Tenant in dower die, or Grantee die, 
orſurrender his Eſtare, in theſe cafes the Executors of the 
Tenant in dower or Grantee for life may have this Action 
for the Arrearages mcurred before the death or ſurrender, 
Coe:4449. 9. H.7.17. 34.H.6.20. If one have an Annuity 0f 
a Rent-charge for years, and it be behinde during the Leaf, 
and afcer it is ended, he may have this Acton for ir, during 
the Leafe, and after itis-ended per three Juſtices, Paſch.ic. 
{ ar. at Serjants Imne. 


If a Parſon-or Prebend,.&c. havean Annuity, and the An- re 


nuity 


= 


Afiou of Debr, 


nuity is behinde, and the Parſon or Prebend reſign or die, in 
the firſt caſe he himfelf, and inthe laſt caſe his Executors or 
Adminiſtrators fhall have chis Ation for the Arrearages be- 
fore. But as long as this Annuity, and the thing to which it 
belong, did continue, this Acton will not lie for it, Coo. 
4.48.49. FNB 120,121. | h 

If the ſonne be Lord, and the father Tenant by a certain 
Rent, and the Rent is Arrear, and the Tenant die, and the 
Tenancy deſcend to the forine,. fo that the Ren is Excine, 
yet it ſeems the ſonhe may have this Aftion for the Arreata- 
ces by the Statute, Co0-4.49. Luere, 

If my father grant a Rent charge out of his Land ro me his 
ſonne in Fee, and the Rents Arrear, and my father dierh, 
#nd the Land doth deſcend co me ( whereby the Rent is Ex- 
tin ) in this caſe if my father did not make hiseteQion ir 
his life time by Diſtreſs and avowry fot this Retit; I may 
have this Action.of debt for rhe Arrearages incurred in his 
life time againſt the Executors of my father, Co9.4.49-45. Ed: 

3. tit. Exccurors Fe | 
If one grant a Rent-charge to me our of his Land for his 
life, provided that it ſhall not charge his perfon, and then 
he die, fo that this Land cannot now be charged becauſe che 
Eſtate is ended ; In this caſe I may havethis Action againſt 
the Executors or Adminiftrators of this Grantor, notwith- 
ſtanding the condition, Dyer 227. Coo. ſuper L588. 146.39. 
If the Husband beſeiſed of any Eſtateiin any Rene or Farm 
in the right of his Wife, and he die, his Execntors may 
have this Action for the Rent by the Statute of 32.HR.8. 
CAP. J7. 
| rs woman have a Rent for her life, and it is unpaid 
whiles ſhe is ſole, and after ſhe is married, and then it is 
Arrear again ; inthis eaſe the husband may have-this AQi- 
on for all theſe Arrearages before and after marriage, afcer - 
the death of his wife, Co0.4.51. FNB. 12. N 
If I make a Leaſe to a Feme-covert for life, rendring Rent, 
and the Rent is Arrear, and ſhe die; in this caſe [ mayhave 
this Action againſt the husband for the Rent during the co- 
verture, 


[i 
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Aftion of Debt, 


Upon Aces 
cvunts, 


verture, and after his death againſt his Executors. So if a 
man grant a Rent-charge to me for life out of his Land, and 
the Rent is Arrear, andthe Grantor make a Feofment of this 
Land to.another, and after the Feofee make a Feofment of 
it to anotber,' and:there is Rent behinde again in both their 
times, and then Idie; in-this cafe I in my life time, and af- 
ter my death my Executor may have this Action for theſe 
Arrearages : but we muſt ſue every one ſeverally for the 
Rent due in his time, FB. 121. 26. E4.3464. Co0.7.39. Coo. 
4:50 11-H.4- fol.ultime. Vide ſupra. But if Tenant in Tayle 
make a Feofment in Fee, and the diſcontinuee charge the 
Land with a Rent in Fee, and after infeoff the iſſue in 
Tayle within age,fo that he is remitted, in this caſe no Action 
lieth againſt the iſſue for this Rent ; ſo in all caſes where he 
that comesto the Land,comes not to it by, but above him that 
Sranted the Rent, Coo.4.50. 

If a Partition be made between me and another, and he 
promiſe or grant to me a certairt ſumme of money yearly to 
make the Partition equall ; in this caſe I may have this Ad- 
on yearly to recoverit, FNB.122. 

Burt if i have a Rent ſervice or Rent charge in Fee or for 
life,and the Rentis Arrear, and after I grant over the Rent 
to another, and the Tenant attorn,and then I die, in this caſe 


my Executors ſhall not recover this Rent by the Statute of | 


32.H.8. Co0.4.50. ; 

If a man ſeiſed of Land jare nx0r4,make a Leaſe for years 
m_ Rent, and the wife die, and had never any iſſue b 
the husband, and the Leſſee take the profits of the Land if 
ter the death of the wife; in this caſe ſo long as he take the 
profits it ſeems the husband may have this Action and reco- 
ver the Rent, 9.H.6.43. : 

If there be Reckonings and Accounts between another and 
me, or another hath received my money to Account, and 
upon the ca(ting of our Accounts it doth appear he is in- 
debted to me ol, I may have this Action for this debt. if 
in the Account before Auditors jt appear the Lord is in- 
debted to the Bailiff, the Bailiff may have this Action to 

| : recover 


” IF __ K... as 


Aion of Debt. 


recover it againſt his Lord, F VB. 121. Dyer 21, ; 


If Ilend another money to be paid me again upon de- Up 


mand, or upon a day certain, and he do not pay me; I may 
have this Action for the money, but I may not ſue for it be- 
fore the day, ( oo. ſuper Lit.209. If I lend another money, 
and after he morgage Land to me for the ſecurity of it,upon 
condition to have the Land again upon the repaiment of the 
money, and at the day of paiment he doth tender me tlie 
money, and I refuſe it, and thereupon he doth re-enter up- 
on his Land ( as he may) in this caſe notwithſtanding this 
refuſal, I may recover the money and have this Action for 
it upon the Loan. But if the morgage had been without any 
ſuch Loan preceding for the paiment of money,as a gratuity, 
thereby this refuſal I am become remedileſle for this money, 
( 00.ſnper Lit.209. 


on a L2aw 


SE 


If a man come into my houſe who am an Inholder or Ta- 11pon other 
verner, and there call for meat or drink for himſelf or his Contr2cs. 


horſe; in this caſe I may have this Action for the money, 
Co0.8.147. Butif 7.5. owe me money, and another comes 
ro me and intreat me to take him Debtor for this money, 
and promiſe to pay-me at Aichaelmas , I cannot have this 
Action upon this contrac, 9 H.5.14-44. Ed.3.21. If a man 
promiſe me twenty pounds to marry his daughter, and I 


. do marry her, Imay have this Action for this Debt, FNB. 


120. 

If I buy twenty quarters of Corn of another, or make a 
Leaſe of years rendring unto me a quarter of wheat weekly; 
In theſe and ſuch like caſes T may have this Action for the 
Debt. And indivers other Cafes where a contract that is 
Executory is good, and there is a good conſideration for it, 
this Action will lie uponit, FNB.119. Dyer 22. 9g H. 7. $5. 
See for this more in Contratt and Aſſumpſit. 


If another retain me to do any lawfull work or ſervice for Upan a Retai- 


him, and Ido it accordingly, and he refuſe to pay me for it, ner« 


t may recover it by this Action; and if we do agree for a 
lummein certain, or the Law doth ſet down the certain wa- 
ges forthat work ; as for a Serjant his Fee for pleading ; or 
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Aftion of Debt, —_— 


— 
Q — —  —— 


Upon an 


| Eſcape, 


AQion of the 


Catz, 


Um2n a Res 
cczvr, 


an Attorney his Fee for proſecuting of a cauſe, or the like; 
in ſuck caſes I muſt bring the Aion for thatcertainſumme; 
But in other caſes where our agreement is not ſo certain, as 
where I put my cloth to a Tailor to make a garment, or the 
like; in theſe caſes 1 muſt bring my Action generally, and 1 
ſhall recover as much as a Jury will give me, F NB. 120. 
OI4N. B.62. FNB. 121, Coo.7. 10, 8.147. 12.E1.4.9, 
A Barſeſter cannot have this Action or any other for hjs 
Fees, for giving of Counce!l as a Serjant or Attorney. may, 
and therefore he is not bound to give advice before he have 
his Fees : So was the opinion of M- Juſtice Bridgman. Et 
Crriain le Marches de Wales 7 Car. Alſoin Trims. Car. 
R. That a Solicitor cannot have an Ation for moneys laid 
out upon any ſuit without an expreſle Retainer to lay ont 


moneys for him in ſuch a ſuit, and an exprefſe promile to 


pay fuch ſums. 

Ifa Sheriff, Goaler, or other Officer that hath a man in 
Execution at my ſute for Debt or Damages, do after ſuffer 
him wilfally or negligently ro eſcape, and do not take him 
294in before I commence my Action ; inthis x+fe T may 
have this Action againlt him that did ſuffer this Eſcape, and 
thereby ſhall recover as much of him as the Debt or Dama- 
&es Was : »Soif the ſuit were for Treſpaſſe, or for Debt up- 
on a Deed, and the party deny his Deed, fo that he' is fined 
and afterwards taken by a Capi pro finc within the year ar 


the ſure ofthe Keepers of the Liberty ; if the parties that | 


have taken him fatfer him to eſcape, I may have this Aai- 


/ on. Bur if the Arreſt be on a mean Proces, as Latirat, Ci 


pi.zs, or the like; there this Afton will not lie foſy the 
Debt of the ſute whereupon the Proceſſe came ; but an A- 
Rionof the cafe will lie ; and if it be afrer execution, yet 
it doth not lie for this eſcape againſt the Executors or Ad- 
miniſtrators of him that ſuffered it, P/ow.35. Coo.3.52.Dyer 
278.F N'B.121. Dyer 27. 21. Hoyt. | 
If onereceive money of another to my uſe, or 'to deliver 
to me, or from me, 'to deliver to an>rher, or to beſtow 
for me, and hedoth not difpoſe it accordingly ; in all theſe 
| caſes 


nc 
<6. © fs 
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259 


38.H.6.9. If the Lord levy Aid of his Tenants to make: his 
Sonne Knight, or to marry his Daughter , and die before 
his Sonne or Daughter have received it; 1m this caſe the 
Son or Daughter may have this Action againſt che Executor 
of the'Lord for it, and if he have nor Aﬀetrs it lieth againſt 
his Heir. 


If a Fine or Amercement be impoſed, or a martin a Court x: ; ; pine o; 
Leet after any offence ; or one do forfeit a ſumme of mo- Amuciicemert, 


ney.by the breach of a By-law ; in theſe caſes and for this 
money the Lord may have this Action of Debr, Coo. 8:1 23- 


But a Lord of a Mannor cannot have this Acionfor a Relief Fur a Reich, 
or Eſcuage due to him, butif he die his Executors may have 


this Action, for they have no other remedy ; and 'it is as a 
flower fallen from the ſtock : neither may the Lord have this 
Acion for aid to make his Son Knight, or marry his Daugh- 
ter, nor for a ſum of money upon a pretence of an unreaſon- 
able cuſtom, as to have 3'? of every one that ſhall break the 
pound within his Lordſhip, or the like, Coo./uper lit, f.47-83, 
7.1.6.13.Lit.Broo.Sett.176. 21.H.7.40. : 

If another and I do refer any differences between us to ar- 
bicrrement, and the Arbitrators award the other to pay me 
x!Þ_ .T may recover this money by this Action: But if we did 
enter into Obligation each to other to ſtand to their award, 
I catinot have this Aion for the x'Þ, and ſue him upon the 
Obligation alſo, F N B.121. 33+H.6.2, But for the further 
opening of this, we muſt know this. 


In all.caſes where a man doth ſue for money awarded by Where and tar 
an Award,” 0r-upon/an Obligation, or Afſumpſit, to per- what cave an 
Arbitreiwent 

hill be void, 


form an Award, or upon a bate ſubmiſſion, in which cafe 


caſes I may have this Aftion for the money, or I nay bave a 
Writ of Accornt, Dyer 21. 42.Ed. 3. 9. Bro Condition 6+ 


there is an Action given upon an Aſſumpſic in Law, he mult 
be fure the Award%e good, for if the Award be not good, $.a,z, 


the AOion will fail. And for this we muſt know , that in 
every good Award made there ate theſe five things, 1 Mat» 
ter of Controverſie, and that muſt be arbitrable. 2 A good 
fubmiſſion of the. parties to the Award. 3 Parties to the 
wy l 2 ſubmiili- 
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[pon an- 
Awards 
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Afttion of Debt, 
OD | I _- 
ſubmiſſion. 4 Arbitrators. 5. An Award; And. if either 
of theſe be wanting it cannot be a good Award. Note 

' therefore that the faults of Aribitrements whereby they 
| become void, and loſe their force, are ſometimes in ſome 
| things going before the Award it ſelf, and ſometimes.in the 
Award it {-If , and ſometimes in ſome things following after 

\ the Award. The faults for things before are ſuch as theſe, 
when either ofthe perſons are not able to ſubmit ; as wo- 
men covert without their husbands ; or Infants, or ſtrangers 
to the wrongs, or Deputies, or the like, 21 H. 7. 29. 10 H. 
6-14. Dyer 270. Orbeing able have not well ſubmitted, as 
when the Award ſhall be made to binde ſtrangers that never 
did refer any thing, and that are not parties or privies to 
the Award, or the things referred do not lie in Arbitre- 
ment; as where a certain Debt of x'® due by bond, or rights 
of Free-hold, or the like are referred, and there is no col- || 
lateral ſecurity to binde the party to perform -.it ; For the | 
proper things to be arbitrated are perſonal things and du- 
ries, as Treſpaſſes, and the like, yec moſt other things are 
ina way arbitrable, Dyer 183. Coo:5.78. .Dyer 242. 22 H, 
6.30. Orthe ſubmiſſion is not legal; or being legal it is 
determined by Revocation. before the Award made, Dyer 
217. C00.104137. 4 165-78, 8.98. 10.131. 19. E441. 10H. th 
7.4. Kelw.99. 17 Ediq-5. 12 He7.5, 14 H.6.36, 13 H.4.12. 

$ E4.4.10. 20 Ea.4.8, tO _ 


*% 


The common faults of the Arbitrement are thele ; Firſt, , 
When the Arbitrators award ſomething to be done to, or 'D 
For default of by a ſtranger to the ſubmiſſion. As if. a Husband only do Th 


privityin him ſubmit to an Award, and the-Award is that he and. his wife dig 
by or cowhora fhajl do, bave, or rake a thing, this, as tothe wife is void. 
che rhing 1s co And ſoit is if it be of a ſtranger or any other beſides the 
be done. wife. Asifan Award be, that one of the parties and the Ar- | *:* 
bicrator, or any ſtranger ſhall do anything ; this: is. void as 

, tothe ſtranger or Arbitrator, Soifan Award be,that one of 

the parties and his wife ſhall enjoy che Land in queſtion, or 

that one of the parties ſhall do an Actto a' ſtranger, this is |: 

void as tothe ſtranger, and no. Action will lie far the noc 

| doing 


Afion of Debr, 


doing of it, So where any thing 1s ordered tobedonewah 


the aſliſtance of ſtrangers, and fuch as he hath no means to 
compell ro doit. And yetan Award that a thing ſhall be 
done by the advice of a ſtranger char is neither party nor 
privy is good. So an Award that the party ſhall do a judi- 
cial at which cannot be done without the help of ſtrangers 
is g00d,Co0.10.131.Kelw.45.18 E44.23.28.C50.5.78.17 Ed. 
4.15-19 Ead.4.1.8 Ediq-11.19 H.6.38, © 

A ſecond fault is in the Award it felf, when the Arbitra- 
tors do not purſue theauthority given to them by ſubmiſſi- 
on of the parties ; and this is either in reſpe& of the per- 
ſons, things ſubmitted, or circumſtances of the ſubmiſſion. 


And therefore where an Arbitrement is made of a thing For lack of | 
not contained inthe ſubmiſſion, as if the ſubmiſlion be for puriuic of aue 


— _— —— 


all Actions perſona}, and the Award be made touching Ai. *bviity. 


ons real alſo, or econverſo, Or the ſubmiſſion be on condi- 
tion that the Award be made by a day certain, and in wri- 
ting under hand and Seal and delivered ; if all this be not 
done the Award is void, and fo for the like : And hence it is 
that if once an Award be made, the Arbitrators cannot 
make another, and that an Award cannot be made by par- 


cels, and at ſeveral times, and yet by way of preparation it 


may be made at ſeveral times, But if che Award be of lefſe 
then the ſubmiſſion , as when the ſubmiſſion be of all ſuites, 
and the Award is about ſome; or the ſubmiſſion is of all 
ſuites real and perſonal, and the Award is abour all real 
ſuites, or the ſubmijſionis about all difference between four 
men, and the Award is made for all becween rwo of them;. 
Theſe and ſuch like are good, eſpecially where none other. 
differences do appear to be betweenthem; Coo.10.13 2. $.92, 
Dyer 216.242. Plow.3c6. 19 Ed.41.39 H.6.9.9.E£4.4.44. $ 
H.6.18. 9 H.7.15. Coo.8.98. p 


ſes referred to Arbitrement, and the Award is that the one' 
of them ſhall make the other amends,and ſay not what, this. 


5 void, S9 if it be that one of =o parties ſhall enter into an. | 


LYEMWIVI 


The third common fault in the Award it ſelf is, when the: ror 1:ck os: 
Award is altogether incertain, as if there be divers Treſpaſ--certainty, 
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— —— 


obligation, with a condition. rodo a _ and ſay not of 


what fum the obligation ſhall be. So if it be that one ſhall 
give a Releaſe to another, and ſay not what Releaſe, or 
that one ſhall pay the other money, -and ſay not for whar, 


* alltheſe and ſuch like are void, Coo. 5. Samors Caſe. 8. Ed, 4. 


For lack of (a 
usfaction, 


11. 39. H.6.9. Hob. Rep. pl. 68.54. And no Averment in this 
caſe can ſupply this defe& orany other in an Award. And 
yet if the ſubmiſſion be of all the Land deſcended, and the 
Award be of white acre, and black acre, and it be averred 
that thts was all che Land deſcended, this may be good, 11. 
( ar. &.R. per Juſtice Berkley. 4 

- The fourth common fault in the Award it ſelf. that it is not 
ſatisfactory, when ſome wrong doth appear to be done, and 
no ſhew of amends given for it. And therefore if the diffe- 
rences referred be about ſome Arrerages of Account, and 


. the Award is that they ſhall account only, or that one par- 
_ ty ſuppoſed to have done a Treſpaſſe, ſhall do his Law and 


For lick of res 
compence to 
one ſide, 


\, _.. diſchargeof the other, a ſmll'or ſeeming HtisfaRtion on-| 
ly;3-in theſe: caſes it may be'g00d: And thetefore if rhe 


bequir, or the like. But if the Award'be, that-one ſhall lend 
money to the other, and he for this ſhall releaſe all Atons, 
or the like, this is good, 12.H.7. 15. Ed.3.16. 9.E4.4.44. So 
where it is awarded that one ſhall give the other a pinte of 
Wine, or a penny inrecompence, or the like, this 1s g00d, 
So where the wrongs are equall, that either of them ſhall 
$0 quit againſt che other, 43-E4. 333. 9.E4.4.44, 22.Ed. 
4-25 19.H.7437. - | 

The fifth common fault inthe Award it ſelf, is, That it is 
made all on the one fide, -and nothing on the other ſide; 
andyet ſome wrong doth appear to be done to that fide 
alſo. And therefore if all Aftions between both fides are 
referred, and the Award is that the one party ſhall po quit 
of all Actions that the other hath againſt him, and fay no- 


thing of the Actions he hath againſt the other, or the like, 


thisnoc goad. Ahd yet if 'there'be an acquitrall, an implted 


queſtionde about a debt of 1c, and'irbe referred, and it is 


and 


awarded that he ſhall pay 5* of the debr in fall ſatisfaRion, 


'T 15 


Action of Debt. 


and no more. Or the things referred are divers Treſpaſſes 
done by one party to the other, and it is ordered that the 
one ſhall pay the other zo! in liew of the Treſpaſſes, and no- 
thing ſaid of the other, theſe are good Awards, Er ſic deſi- 
— Coo. 3, 98. 7H. 6.40. 20.H.6.19. 22.E4.4.25. 19. 

. 6-6, 

The fxth common fault in the Award it ſelf, is, That the 
Award is of a thing the party hath no means to come by : 
and therefore if the Award be that one of the parties ſhall 
have Land out of the others hand, thisis void ; for an A+ 
ward cannot give a Free-hold. And yet if in this caſe there 
be any Bond or Aſſumpht to perform it, and he do it nor, 
he may bz ſued on the Bond or Aſſumpſic, Plow 11. 20H. 6. 
12. 5.Ed.4-7. 19.47.6.36- S0 alſo it is held, That an Award 
that one ſhall levy a Fine, make a Feoffment, enter a Re- 
traxit, or diſcontinue his Action, to pay money at a day to 
come, or the like, theſe are good. And if it be to do acolla- 
teral} thing, for which there is no remedy if it be executed, 
itis good : And ific be notexecuted, yet if the ſubmiſſion 
be by ſpecialty, it is.good. | | 


is not finall and definitive. And therefore if the Award be, 
that the parties ſhall do ſomething by the advice of the Ar- 
bitrators, or one of them, or that they ſhall abide the A- 
ward of others, or of the Arbitrators at another time. If 
the ſubmiſſion be to Arbitrators, and if they end it not to 
0 Umpire, and the Arbitrators award part, and the Um- 
pire another part, or part at one time and part at another 


theſe and ſuch like are void, 19.E4d.4.1. 47. E4.3,20. Þ low 
11. 24 H. 6.36. And hence it ts alſo that an Award of one 


-Jide only, and anuncertain Award 1s.void, becaule it is nor 


fnall. Hob. Rep. pl. 3<6.28. 8,E4.4.10, 39.H. 6.10.12. Soif 


[the Award be that an Act ſhall be done by advice of Coun- 
þell, that is good. 18.E4d.4.22. 8. 4.4.14. | _ 
The Eighth is when the Award is to do a thing impoſtible. Im,yiiible, 


on, 
and 


ind therefore if the Award be that the one ſhall releaſe to 
. the 


& 


time, or that one ſhall benon-ſuit in ſuch an Action, all _ 


Fcerlack of 
means to oh. 
tain the thing, - 


The ſeventh common fault in the Award,is, That the ſame For th:t ic is 
not (inall, 
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Unreaſonable, 


Apainft Law: 


the other ſuch a ſuic he hath againſt him, whereas in truth 
there is no ſuch Suit in rer#m natrura; or do a thing ata 
day that is palt : or releaſe his right in the Mannor of F, 
and there is no ſuch Mannor, theſe are all void, and fo 
are the bonds and 'promiſes ro perform it, 21.£4.4-38. 4. 
Ea. 4.1, 

The ninth common fault is, that it is unreaſonable : and 
therefore it is ſaid, that if the thing inqueſtion be 2o!, and 
the Award be 3o! which is more, that chis is not good by 
keble : but this is doubtfull, 8. E4.4.21. So if the Award 
be, that either party ſhall releaſe to the other all Actions to 
the day of the Award, thisis void ; for by this the bond or 
aſſumpſir to ſtand to the Award will be releaſed alſo, 9.H, 
6.16. 21-E4.4440, 9.Ed 4.44. But an Award that one party 
ſhall give ſecurity to perform a thing to be done is reaſona- 
ble and good, 8.H.6.18. 

The tenth and laſt faulr is,that the Award is to do a thing 
againſt Law ; and therefore if an Award be that one of them 
ſhall rob or kill another, or diſſeiſe another of his Freehold, 
forge a Deed, or maintain ſuits againſt Law, theſe are void, 
42.E4d.3.6. 2:H.4.9. 19.H.6.55. | 

The faults after the Award are when the Contents of the 
reference and ſubmiſſion are not purſued, and therefore if 
the reference and ſubmiſſion þe conditionall to ſtand to an 
Award, fo asthe ſame be made in writing ſealed, notified 
to the parties by ſuch a time ; if in any of theſe things there 
be a failer, the Award is void, 8. E4.4.21. 1.H,7.5, Dye 
218. Broo.Condition 46. Butif the condition be to ſtand to 
the Award ſo as it be made and delivered by ſuch a day ; in 
this caſe if it be made by word it is good enough, Dyer 218, 
5.1.7.7, If it be by divers on both ſides with condition 
thatthe Award be delivered to the parties or one of them, 
and it be delivered to both, or all of them onthe one ſide, 


or to one of either (ide,it is g30d enongh, Dyer 218. An 


fan 


if it be to be delivered before Michaelmas it is ſufficient that dr 
ic be delivered the laſt day before Aichaelmas after fun fer] Pail 


37,38. Eliz.Ce.B, 4dinds.Parkers Caſe. 


ſor 
19 


that 
1 


19: 


 Affion of Debt. 
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4-6 If the-Action be grounded ona realt contra, as if :it 
be forRent ona Leafe of yeats, :it.is a good plex inbarreto 
the Action to plead. any of the matters following : ( 212) 
1 That the Leflee was ejected ourof the:-Land by a ſtranger 
that bad title paramount that entred and kept him our. 
2 That the Leſſor ;entred upon: all or part of. the' Land des 
miſed before the day, of payment of the Rent, and doth keep 
out the Leſſee alwaies, ſo: that he:cannor :take the; profits: 
for if the Leſlee' re-enter, this is no,Plea. ' 3 Thar the Leffor 
had nothing to do with the Land demiſed at the time of the 
making of the Leaſe: but if the Leaſe be by Deed indented, 
then this is no Plea. 4 That the Rent was paid at-the day, 
and that there is nathing Arrear, ;and though the Leaſe be 
by Indenture, yet paiment is a'go0d Plea, 5-Or that the 
Plaintiff hath Diſtrained for it, and recovered the money by 
that means, and ſo levy by Diſtreſs. 6 Bur it is no good 
Plea to fay that the Houſes demiſed were ſo ruinous, that 
the Leſſee could not dwell in them, and that the Leſſor by 
Covenant or cuſtom ought to repair them, Dyer 299. p.34- 
22, Ed.4-6+ 6.1.4.6. Dyer 82. Coo. ſuper Litt f.47. Dyer 212, 
p37. C09.3.22+ Co0.10.127. 37.H.6,10. Dyer 28. 27.H.6,10. 
Dyer 2046. | | 
If the Action be grounded on a perſonal! contra@in wri- 
ting, ; as uponan Obligation or other Efpecialty, if ir be ſin- 
gle qr with condition ro pay money at a day; it isapood 
Plea to ſay he paid or tendred, and the other refuſed the mo- 
ney at the day of paiment : or that he hath performed the 
condition of the Obligation, or that the Plaintiff ſued the 
ſame Obligation once before, ſuppoſing the Condition was 
broken,and was barred therein : but in caſe of a fingle Bill; 
paiment 15 NO good Plea, Coo:5.43- Dyer 256.51. 1.H. 7.14. 
loneither for a {lingle ſumme 1n 4 Bill penal), 1. H.5.7. other- 


/ 


M m viſe 


- Ttisa good; pleato this Action grounded upon a Statute or whc mill bs 
Judgement,that the. Plaintiff hath ſued out and made execu- t(2id a good | 
tion upon the Judgement. or Statute : bur regularly no mat. Plea c 
rerin fait, as paiment or the like, is a good plea to this Aiz ©? *' 
on grounded on a-Record, Dyer 299. p.34. 22.Ed.4.6. 6.8, 27 Mt not 
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| ſhould levy it upon his Land, Cee.6.49. 9. E4.4.50-34-H.6.17. 


wife to the double ſumme in a penall Bill, for there paiment 
of the ſingle ſumme is a good Plea : and regularly no matter 
unleſſe it bein writing is a good Plea to an Action grounded 
on an Eſpecialty, as that the money was paid after the day, 
and the Obligation delivered up, and the Plaintiff came by 
him caſually again, So Arbitrement or accord with ſatisfa- 
Gion is no Plea, 21.E4.4.41. Litr. Seft.338. Coo.1.113. Litr. 
Broo. Sett.106. 8. H.7.3. Cooe5,43. Dyer 51-1,H.7.17. If it 
be a debt on a Contract without Eſpecialty, in which Aci- 
on wager of Law doth lie : It is a good Plea that before this 
time the Plaintiff brought another Action for the ſame debr, , 
and the Defendant waged his Law and barred the Plaintiff 
therein; or that the Plaintiff brought an Action of the Caſe 
for the ſame debt before, and recovered the ſametherein, 
or that he oweth nothing, but hath paid the Plaintiff, Coo. 
4-94. But in this caſe upon a Paroll Contra without Eſpe- 
cialty, it is no good barre to ſay that there is a Decree in 
Chancery, that the Plaintiff ſhall releaſe the debr and cake 
no advanrage of it : orif it be for Goods ſold, that the ſame 
were taken from the buyer by one that had right before the 
day of paiment, or that the Plaintiff agreed that the Defen- 
dant ſhall keep it for another debt the Plaintiff did owe to 
him, or that a ſtranger hath made 'an Obligation to the 
Debree for the ſame debr, Firz.barre 75.Ceo.3.22. 28.6.4, 
And whether the debt be grounded on an Eſpecialty or not, 
generally a good relcaſe of the debr from the party to whom 
it is owing, his Executor or Adminiſtrator, or that the De- 
fendant did give, and the Plaintiff accept ſomething elſe in 
recompence thereof, it is a good Plea in Barre, But to fay 
that the Plaintiff upona Fficies had a Jadgement for the 
ſame debtin the County Court, it ſeems is no good Plea un- 
lefſe execution be done upon it : or inan Aion for Rent, 
or a Leaſe, toſay That he hath beſtowed ir- in reparations 
by the commandment of the Leflor, is no good Plea: orto 
any Aconoof debt, that he did grant the Debree chat he 


ZBroo,Det.29. 
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cept it: or if the Debtor take the Debtee to husband or 
wife: or if two or more be bound in an Obligation to a 
Feme ſole,and ſhe take one of them to husband ; in all theſe 
cates the debt is gone and diſcharged, C9o0.8.136, Plow.364 
11.H.7.4. 21-H.7.29. | 
If a Judgement be had on an Eſpecialty ; the debt upon 
the Eſrecialty is gone ; and if a debt be upon a contra or 
— ot Account, and after the Debree take an Obli- 
gation from the Debttor for the money ; in this caſe the 
debt upon the contra& is gone ( but if the Obligation be 
made by a ſtranger,coxtra) for {6 long as the Judgement is 
in force, or the Obligation in being, the Creditor cannot 
ſue upon the Obligation in the firſt caſe, or the Contra or 
Account in the laſt, FN, 120.2. Dyer 21. C60.6.45. 28. 
H. 6. 4. | 
Bur if one promiſe to a woman that if ſhe will marry him, 


' be will leave her worth root at his death, if ſhe over-live 


him ; in this caſe their ſubſequent marriage will not deter- 
mine this debt, but that after his death ſhe may recover it 
of his Executor, Smyth.vers.Stafford Paſchii7. Fac Co.B. 

If a debt be dueto me on an Obligation, and Itake a Sta- 
tute for this debt from the Obligor ; this doth not deter- 
mine the debt due by the Obligation, but I may fue upon 
either of them at my eleQion, andif I ſue upon the Obli- 
Sation it is no good Hen to plead the Statute, Co0-6:45. 


Cnay. XNXXVIL 


Of a Detinue. 


If the Debtor make the Debtee his Executor, and heac- Where and by 
what means a 
debt ſhill be 
diſcharged, or 
exttact; where 


noe 


"ww 


Ce, go 


A Detinne is a Writ lying for me where another man hath What ic is 


my Goods or Cattels or Writings, either by finding or 
by my Delivery to hinr to keep or to deliver over, and he 
doth refuſe to deliver them to me, or to deliver ttiem over 
according to my appointmenr,and doth detainthem from *' 
M m 2 me, 


Ce 
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Definue_. c 


me, or hath loſt ormiſimploied them; in this caſe I may be 
relieved by this Writ, wherein I ſhall recover the thing it 
ſelf detained in kinde, if it be to be had, with damage for 
the Detainor ; or if the thing cannot be had, then I ſhall re- 
cover damages both for the thing and the Detainor alſo : or 
ifit be to be had, itis in my choiſe to have the thing or da- 
mages for it, T earms of the 'Law. Gvo, upon Litt,286. Ketw. 
64 18:E4.4-23, Dyer 331.22. | | 
Bailment or Forthe better clearing of this learning, we muſt under- 
delivery: what fan that Bailment or Delivery of Goods or Writings, ſome- 
41cm '©5- times it is conditionall, that is, to be re-delivered when mo=- 
"ney is paid or ſomething elſe done, and then it is but a 
Pledge. pledge : and ſometimes it is Simple ( that is) when one re- 
ceiveth-my Goods, either to keep for me or for my uſe, or 
to re-deliver to me again (in which caſes I may take my 


Goods again without any requeſt) or to deliver over to 


another perſon, and in this caſe before they be delivered 
' over to. him, I may countermand the authority and require 
my Goods again, andit he refuſe to deliver them to me, or 
deliver them over to the third perſon after the countermand, 
I may have an Accompt againſt him, for the property is not 
altered, Thisdelivery is alſo ſometimes to imploy, as when 


Accompt, 
Property. 


I.deliyer one my Goods or money to uſe to my profit, as to 


fell meljori-modo quo poterit. And in this caſe if he ſell it for 
1.2%: though ir be worth 100!, or he might have had more 
for it, yet I have no remedy for this wrong, 5, H.7. 18. 
Finches ley 179. Coo.upon Lirtt.286, But in the other caſes 
before,I have for my relief this Writ of Detinue ; or if ] will 
waive that, I may take my Goods where ever 1 finde them, 
Where ang itt Sett.498. And if I doe deliver ſheaves of Corn 'to 7.S. 
how a m-n £0 deliver over to Y.S, and 7.S. doth threſh them ; I may 
tall be chare ſeiſe the Cornthreſhed, for'the threſhing doth not alter the 
ped for ano= property, 38. E/izB.R. | 
_— LAETY | If a man lend me Money, Corn, or any ſuch-like thing, he 
To (omQpeY canhot.expect the fame again, but the like or ſo much. But 
nor. if one lend me a horſe, or any ſuch like thing, he muſt have 
the ſame thing reſtored, And therefore if it be uſed to any 


SeR. i, 
other 


tay wr mm. won a 0. \ Es 


Detinue_, 


_—— 


me forit. Andifthe thing be loſt, rhough it be not by any 
negletof mine (as if I be robbed of it ) or the thing bor- 
rowed be impaired or deſtroyed by any negle& of mine, al- 
beitIdo putit to no more ſervice then I borrowed it for; as 
if I put. a Horſe I have borrowed into an old rotten houſe 


| ready to fall, and it doth fall and kill him; in theſe caſes I 


muſt make it good. Bur if ſuch Goods borrowed by me pe- 
riſh by the At of God without any negle& of mine ; as if I 
put a horſe into a ſtrong houſe, and this houſe fall and kill 
the horſe., or it die by ſome diſeaſe that could not be pres» 
vented by my care, or by the default of the owner ; in all 
theſe caſes Iſhall not be charged. So if a man deliverme his 
Goods to keep for him, and I receive them, I muſt anſwer 
for them, and ſee them ſafely reſtored at my peril, albeit-I 
do neither undertake to keep them ſafe, nor promiſe to: re-. 
ſtore them. And therefore if in this caſe they be marred or 
impaired in my cuſtody, and (as ſome hold ) though it 
be an inevitable accident, or they be taken away out of my 
cuſtody by theft or otherwiſe, -I maſt anſwer them. And if 
a man deliver me(who am a Carrier )Goods to be carried for 
hire, and I be robbed of them, I muſt anſwer them : Put if 
in theſe laſt caſes of Goods delivered to me to keep, I take 
the Goods into my cuſtody with ſpecial caution that I will 
not anſwer for them, if they be ſtolen or hurt, or the like, 
there I ſhall not be charged. If one deliver me Goods: as a 


pledge, and before he tender the money , the Goods be Pledge, 


ſtolen away from me; in this caſe I ſhall not anſwer for 
them. But if he had tendred the money at, the day, and L 
refuſe to deliver the pledge, and they be after ſtolen away : 
in this caſe I muſt anſwer them. And in all. the caſes before 
(for the things themſelves delivered ) the party grieved is 
ro have his remedy by this. ARtion of Detinue, .S* Germ lib,2. 
Chap.38. 2 H.7.11. 2 Ed.4.5: Cooe4. 38. npon Litt. 89. 29 
Aſſ. pl-28, Tie 
Mw $3. In 
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other purpoſe, or otherwiſe then to that end for which it Loan. 
was borrowed or hired, albeit the thing be never the worſe tion of the 
for this miſuſer,yet he may have an Action of the caſe againſt E*.. 
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Whetc and in Inall caſes where this Writ may be had theſe things muſt 
what caſe this be in the caſe - y 
Writ will lic 5 


or not, but 1. The thing muſt be of that nature as for which this 


| ſome crker, or Action may be had : And for thiggt is ro be known that ir 


will lie for any perſonal Goods or Cattel that is valuable, 
and whereof, and wherein one may have property, as for 
Catte), Cloth, Houſhold-ſtuff, Bags of money, or Cheſts 
of money, Sacks of corn, Loads of woods, Tuns of oil, and 
the like, and for Charters or Writings. But this Action will 
not lie for money out of a Bag or Cheſt, nor for corn ont 
of a ſack, or the like, becauſe it cannot be diſtinguiſh- 
ed, Dyer. 22. 18.3.2. 12 H. 8.5. Butinthis caſe the par- 
ty mult have ſome other Aftion, Dyer 22.29. 12 H.8. 3, 
6 Ed.4:11. | W 
_ _ 2. Hethat brings this Writ muſt have right to, or a pro- 
in the thing demanded at the time of the Writ 
rought ; or at the leaſt he muſt be chargeable for it over 
to ſome other, Cov. 11. £9. 27 H.8. 33, As where Goods 
are delivered by / Sto / # tomy uſe, orto deliver over to 
me ; in this caſe if 7.77. detain the Goods, 7.S. that did de- 
liver them, or I my ſelf co whoſe ufe they were delivered, 
may have this Acton for relief, 5 4.7.18. FN B,38. 21 
£4.4.55. So where have right to Goods as a Harriot, Heir- 
loom, or a zationabilis pars benornm; or that an Executor 


no Aion ar 
all, | 


ScRey. 


WM | hath amongſt the Goods of the Teſtator, or that I have 


bought by a good contract by which the property is altered; 

I may have this Action to recover them, Kelw. 184. 8 H.7, 

10. Plow.go. Dy:r 331.30.203, Soif one keep my pledge 

| after che money tendered at theday, or one take upon him 
| to keep my Goods; 6r one finde my Goods, and have therit 
| in his pofleſiion; in all theſe cafes I may have this Actionto 
recover them, Co9.4-84. 29 Af. pl.28. 12 Ed.q.8. 27 H.8. 

13. 59 H.6 2, Soif Ideliver my Goods to 7.S, and he de- 
liver then; over to.FS. inthis caſe it ſeems I may have this 
Writ againlt either of them, 12 £4:48. So if Goods be pi- 

| venin freemarriage to a manand a woman, who are afcer 
| | divorced; in thiscaſe ſhe may recover the Goods by this 
Vvrit 


|; 
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Writ, FNB, 139. Butif a Sheriff cake a mans beaſts in 
Withernam at my ſure, and after he doth re-deliver them 
to the party from whom he took them, J cannot have this 
Writ for the Goods, Broo.Condition 34. Or if I finde Goods 
and they be ſtolen from me before any Action brought, it 
ſeems this Wric will not lie; and yet happily an Action of 
the cafe upon a Trover willlie, 27 H.8.13. If Ideliver one 
a box of Jewels, or money locked or faſt to keep for me, or 
lend a man my horſe to ride, or deliver a Tailor my cloth to 
make a garment, or delivermy Goods to a common Car- again of the 
rier, or my horſe toa common Hoſtler, and he co whom it caſe, 

is delivered break the box and take away the money or jew- 

els, ride my horſe further, or do notre-deliver him ; or the 

Tailor ſpoil, ſell, or marmycloth ; or the Carrier loſe and 

ſpoil my Goods ; or the Hoſtler abuſe or detain my horſe ; 

inall theſe cafes I may have for the Detainer rhis Writ of Double reme- 


* Detinue; and for the voluntary abuſer an Action of the caſe dy 15'tor a dous 


ble wrong cr 
treſpaſie, 
Sel, q» 


alſo, Coo0.4 95. 18 Ed.q-23. D. 9 St-102. 2 Hip. 11, 12 
E4d.4. 8, And yet ifa man take my Goods away from me, 
as a Treſpaſſor, T may not have this Aion, bur I 
muſt have an Action of Treſpaſſe for my remedy, Coo. 
I. 89, 
- 3. Thething demanded muſt be once in the cuſtody and 
poſſeſſion of him thats to be charged, otherwiſe this Aft- 
01 will not lie, 'Coo.11,89. And thertfore it is held, that if 
Ideliver to one a Coffer that is locked with things in it, and 
keep the Key my ſelf, and ſomething be takenout of ir, I 
cannot have this Writ, for in this caſe the things in the Cof- 
ferare ſaid to be in my cuſtody, not his. But if the whole 
Coffer be taken away ; in this caſe I ſhall have this Action 
at leaſt for the Coffer, C00.4.83. If one tack my Cattel on 
his paſture, and there they die, or thence they are ſtolen, it 
ſeems I cannot bave this Action againſt him, Per 7uſt. Þridg- 
man 7 Car Co0.84in Cally's Caſe, Andyet Juſt. Hurton 21 7ace 
at Sarum Aſliſes held the contrary. 

4. This cuſtody and poſſeſſion muſt continue, and not be 
removed by an A of Law, as Seiſure, or the like, Coo. 17. 


89, 
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For writings. 
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| 89. otherwiſe this AQiion will not lie. And therefore 7; I 


Dertmu 


—_— — er ee EE ee ee ” OC — ——_—_—  —— 
— C——_— — — — — . 


finde Goods, and before the owner doth bring his Afton, 1 
fell them a way, or they be legally diſtrained or recovered 
out of tny hands upon in Execution or Outlawry againſt 
the. owner ; in theſe caſes the owner cannot ſue me for 
them in - this Action, but in the firſt of theſe cales' it 
feems he may have ſome other Action, 27 H.8. 13. 12'&4, 

+ Bo | | 
? 5. The party to be charged muſt have no property in 
them, nor authority to take them into his poſſeſſion :* For 


' #fa man take my Goods or Cattel by way -of Diſtreſſe, as 


Damage-feſant, or fora Rent, orif IT leave my Goods with 
4nother, and he tefuſe xo keepthem, andyet I leave them, 
and then he deſtrain them Damage-feſant ; 1 cannot have 
this Action againſt him, but I have other remedy if I be 
wronged thereby, Coo.1 1.89. Broo.2.43. 43 Ed. 3.21. 

6. Thenature of the thing taken-mult continue. : For itis 
held, that ifthe nature of the thing detained be altered, as 
if it be Lether; -and it be made into Shoes, or if it be Parch- 
mentand Paper, and it be made into writings, that this 
Writ will not lie for it, per Faſt. Fenner, Tria,38.Eliz. nor 
in this caſe ( as it ſeems) can the owner take it apain, as he 
may the Corn of Sheaves threſhed in the caſe before cited, 
38 2.B.R. | | 

If a man keep my writings from me, which concern-the 
inheritance of my Land ; if I canſetforth the certajnty of 
them, and what Land they concern; orif they bein a Bag 


ſealed, or Cheſt locked (though I know not the certainty | 


of them ) I may recover them by this Writ. And herein it 
is policie (if Ican:) to declare of one Charter in ſpecial, for 
then the Defendant ſhall not wage his Law, Coo. »pox Litt. 
286. Coo. 1.1. 4 H.7.7.: Butifa woman great with childe 


by her deceaſed husband, keep the writings from the davgh-|' 
cer.and heir, whiles ſhe is with childe, this Writ lieth not 


41 Ed.3-11. So if two Executors be, and 'one of them doth 


deliveran Obligation to'the Creditor, and he die, the other 
Executorſurviviig cannot recover it by this Writ. So if a 
Te 


FT 


Detinue.; 


—Y 
C1 


Tenant in Fee-ſimple give away the Deed of the Land, his 


Heir cannor ſue for it. So if one of two Leſlees for years give 
away the Leaſe, his companion is remedileſſe for the Leaſe, 
but his Title to the Land is not hurt, A. 38. 39. Eliz. B.R. 
Keylocks Caſe. | 2 4 


It is a good plea to ſay the things were delivered to be What thinzs 


delivered over to another; and that he did deliver them ”=_ ——_ 
ed 11 Bar ot 


this Action, or 


overaccordingly, if there were not countermand, and o it 
ſeems it is, albeit the delivery over be after the Writ 
brought, 5 H.7.18. FNB, 138. 12E44-8. If the Writ 
be for a horſe, itis a good plea to ſay, that the horſe was 
fick of divers diſeaſes at the time of the delivery, and that he 
died thereof before any requeſt was made for re-delivery, 21 
Ed.4.5. Itis a good plea toſay, that he offered to deliver, 
or did deliver the thing demanded (before the ſute brought, 
12 £4.4.8. Soto ſay,: that the party that did deliver the 
Goods did afterwards give them to the Defendant, 21 Ed. 
4.55. 12 Ed.4.8. Sofora Tailor to ſay, he doth keep the 
garinent for his money, or for an Hoſtler that he keeps the 
horſe for his meat, 5 E4.4-2. : So for bim that is ſued. for a! 
pledge, that the Goods were ſtolen before the money was 

tendered, (00.4-23. So ifthe ſute be for Goods I under- 

took, I may ſhew Itook them in with ſpecial caution : or 

that I undertook them generally, had nothing for them, 

and the Goods were ſtolenfrom me, Coo. 4.84; 10 H. 8. 21. 
29 Aſſ.p1.28. 3 8.7.4. 10 H.7.26. &7uſt.Dod. Hill.16:Fac. 

B.R, and yet in Coe.4.83. the contrary is affirmed. So if it 


befor Goods found, that I delivered them away befote the 


Writ was brought, 27 H.8.21, Soifthe Action be againſt 
me for cattel I had totack, that they died. or were ſtolen; 


-;, | or for Goods taken out of a Coffer in my houſe, that the 


owner had the key of it;and ſo any other thing before ſhew- 


.| ing that the Action will not lie, may be ſet forth in avoid- 
ance of the Action. p 
If che Aion be brought for Charters, the Defendant may G:rniſhment, 
:| plead that they were delivered by-the Plaintiff and another 


to him uponcertain conditions, and therefore pray that the 
N n other 


273 


— 


nor, 


See Fo 


>. E £ _ _ © F 
—_—_ eb 1.20 os 4 eo, IIS » o 
po > A IS. 7 E- F DT TINO 
—_— Vers ED ET fol 


ms f a 
+ — a” 


n= SEN 
© RTE 
7% 7 See 4 
7 ©. Bat pwr 9 5 
% 4.” as . - _- 4. wa __Z 
TOS 
ITY T' 


ar Dower. 
"TT ether may be warned to plead with the Plaintiff, and ſh, 
whether the conditions be performed,and this is called Gar- 


| #/bment ,C 00.590» 
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Cnayp. XXXVIIIL. 


Of Dower. 
Whavie is; His word doth ſometimes lgnifie, a portion of the hufſ- 
SeR ,1, bands Land given tothe wife after his death for her life. 


For the wife by our Law'is to have after her husbands death 
_ athirdpartofalithe Land her husband had in Fee-fimple, or 
| Fee-tayl during the Corerture for her livelihood ; and this 
 thewifemay notenter into, and take her ſelf after her huſ- 
| bands death, burthe Heir, or he that baththe Land, muſt 
| eitheraſlipnitto her by Deed in the Countrey, or if they 
Writ of Dow. TEfuſe foto do, and ſhe have received no part of it, ſhe may 
er, unde nibil FeCOVerit by a Wit of Dower Uwnar nihel habet ; or if ſhe 
babet, | havereceived any parrof italready, in one place or County, 
| | ſhemay have ker Writ of right of Doweyfor the reſt, and 
Writ of Right by this. means ſhe fhall-recoverit. And if her lmisband die 
of Dower. | ſeifſed,the ſhallrecover damages from his death. Bur if there 
_ werean alienation or eſtate made during the Coverture , ſo 
that he di& not die ſeiſed of the Land, ſhe ſhall nor recover 
damages, Coo. partof ys [nfkit. 31, oc. Engliſh Lawyer, f+ 

| 86. Terms of the Law,161. | 
in what cafe Inallcafts where the wife ſhall be. endowed of the third 
the wife ſhall Part of her husbands:Land, there muſt be theſe rhings con- 
be endowed, Ccnrring inthe caſe. 1. There muſt be a good marriage, 
and ſhall or for if they were not lawfully married” together, ſhe eannot 
Wo have this he endowed, Co0.9.49. Or :man-have two. wives, the ſecond 
Frorecv. cannotbe endowed, Perk. Sett..304, 305- 2+ The husband 


verit,or not, 


3:2, | Muſt beſole ſeiſed of the Lind. And therefore if a man. be | 


ſeded tm Fointenancy with another of Land in Fee , and. die, 
Ins wife ſhal{:nor be endowed of this;; but of a Tenancy: in 
common.ſhe ſhatl-be endowed, Liz. Sei7.45.. And the Judge- 


- ment 
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had 
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th tes. et ee, 
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ment it is that ſhe ſhall hold her thirds mn.common, LT. 45. 
3. The thing muſt be dowable : For matters of pleaſure, 
annuities, or perſonal ſervices are not dowable. But of a{l 
other matters of profit, as Land, Rents, Franchiſes, Oth- 
ces, and the like , ſhe ſhall be endowed, Coo. zpon-Lit.z1. 


144. C00,6.79. 11.25. 4. He muſt be ſeiſed of the Land off 


an eſtate in Fee-ſimple, or Fee-tall at the leaft. And there- 
fore if he have but an eſtate for life or years, or any other 
eſtate, the wifeſhall not have Dower of this. And if her 
husband were Leſſee for a 1000 years, ſhe ſhall not have 
Dower. Andif a Leaſe were made to her husband and his 
Heirs, during the life of 7 S, ſhe ſhall not be endowed, &- 
fic de ſimilibus. 5. He muſt be ſeiſed ofſuch aneſtate as the 
Heirs of their two bodies may by poſſibility inherit it, Coo. 
apon L1t.31.40. Coo.8:34- And therefore if Lands be given 
co a man and his wife, and the Heirs of his body on the bo- 
.dy of his wife, or to the Heirs of his body ; in this caſe ſhe 
ſhall be endowed. But inthe firſt caſe if ſhe die, and hedie, 
the ſecond wife ſhall not bave Dower, Cos. 8. 36. Dyer 41. 


6. Hemuſt have a ſeifin and poſſeſſion in Deed, or in Law,of 


the thing whereofſhe would have Dower. And therefore 
if the fatherdie ſeiſed of Land, and his ſon having a wife die 
before his entry into the Land, yet ſhe ſhall be endowed up- 
on this ſeiſin in Law, 4 H.7.1. 1 H.7.17. But if one be diſ- 


' ſeiſed, and after take a wife, and die before entry, his wife 


fhall not be endowed : So if one dieſeiſed,, and a ſtranger 
abate, and the Heir take a wife and die before entry, his wife 
ſhall not be endowed,C 00.2.5 9.56. Perk,Sett.266. Coo. 34 
7. The Freehold and the Inheritance muſt be in him, five/ 
and /eme! during the marriage, and thereof if an eſtate be 
made to the husband for his life,the remainder to 7 $ for his 
life, the remainder to the husband in Fee, and 7 S die, here 
the wife ſhall be endowed ; butif / S be alive, the wife can 
have no Dower,C-0.1.112.And 0 in like caſes.But if the huf- 


| band make a Leaſefor years' only before the marriage, ſhe 


ſhall be endowed , but muſt Ray till the Leaſe be ended for 


Execution : ifthe Leaſe were made after the marriage, ſhe 
| Nn2: ſhall 
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Dower. 


What things 


| may be plez- endowed already of the ſame Land, That the husband was 
ed in Bar and 


Avoidance of 


CO — ——_ ———— 


ſhall be endowed preſently. And if any Rent be reſerved on 
|the Leaſe for years in the fir{t caſe, ſhe ſhall be endowed of 
| the chirds of the Rent. Ifa Leaſe be made for years, the re- 
| mainder to B for life, the remainder to Z in Fee, the wife 
| of B cannot have Execution till the Leaſe for yearsbe end. 
| ed, Cov. upon Lit.230. Coo. 10. 46. Perk, Seft.335,336,372. 
' 8. The husband muſt be dead when ſhe doth demand Dow- 
| er,otherwiſe ſhe cannot have it, | 
' And in all theſe caſes, and ſuch like, where ſhe hath a 
| right to Dower after her hushands death, ſhe may have this 
| Writ of Dower, Tac nihil habet ; or a Writ of Right of 
| Dower (as her caſe is) for the recovery of it, either againſt 


| the Heir, or a purchaſer of the Land, as the caſe is, if hewill 


| notaſſignit to her. Butthis Writ will not lie againſt a Le 
| ſeefor years, or particular Tenant, but moſt properly it is 
to be brought againſt him that hath the Inheritance, Coo. 
upon Lit.1.part f.35. Dyer 228.123.264.97. C00.9.17. 6457. 
F NB 147,148. Plow.141. And if the Land of which ſhe 
is to be endowed be parcelled out, and in many hands, ſhe 
may ſue any or all of them, with this difference, That if ſhe 
bring her Action againſt the Heir, having any part of the 
Land remaining in his hands, ſhe may recover a third part of 
the whole from him, Bur if ſhe ſue a purchaſor,ſhe ſhall re- 
cover but a third part of the Land of the purchaſor, Dyer 

256. F IV B, 148. | 
It is a good plea in Bar of this Action, to fay, that ſhe is 


never ſeiſed of any dowableeſtate, Dyer 41. Thar her huſ- 


this Attorl,or band was attainted of Treaſon, Stat.5. Ed. 6. 11. That ſhe 


NUT. 


Se 3» 


hath a Jointure of her husbands Eand made to her before 
marriage, and ſhe is not evicted out of it, Srat.27 H.8.ch.10. 
Co0e.4.59. That ſhe had a Jointure made after marriage, and 
ſhe hath entred uponit, and accepted of it ſince her huſ- 
bands death, Srar.27 H.8.ch.20. That ſhe did joyn with her 
husband in his life time, and levied a Fine, or ſuffered a re- 
covery of the Land, Co0.2.74. 9.97. That the husband a- 
lone did levy a Fine of the Land, and ſhe did not make her 


claim | 


—— 


Dower, 


claim in five years after his death, Coo. 2.93. 8.100. That her - 
husband and ſhe were divorced, 4 vinculo matrimonis, But 
if the Divorce were, a menſa & thoro only, this is no Bar,Coo, 
upon Lit.321. Alltheſe, and ail the things before named, in 
the caſes wherein ſhe cannot have Dower, and many others 
may be pleaded in Bar and avoidance of this Action for 
ever. 

But it is no Bar of her Dower inthis Action, to ſay, her 
husband was attainted of murder or felony,Coo. «pon Lit.z1. 
or that he was out-lawed in an Action, Perk.Sett.388. or that 
ſhe had a Jointure made to her after the marriage,if ſhe wave 
it after her husbands death,Coo. 4.2.0r if a Jointure be made 
to her after marriage, and during the Coverture ſhe and her 
husband levy a Fine, or ſuffer a recovery of it, this is no Bar 
to herin her ſuite for her Dower, in the reſidue of the Lands, 
Dyer 358. Coo. 2.27, nor is ita Bar to her, toſay, That her 


husband was anIdeot, or nou compos mentis,Coo.upon Lit.Al- = 


ſoif'the woman detain the writings of the Heirs Land, this 
is a Bar ſo long as ſhe doth keep, and for ſo much Land as 
the evidences do belong to, and this may be pleaded;but this 
plea lieth only in the mouth of the Heir,Coo.9.17. Dyer 250, 
127. And if ſhe detain the body of the Heir from the Guar- 
dian in Chivalry, this is a bar alſo ſo long as ſhe doth ſo, and 
may be ſo pleaded, Coo.9.19. Soif ſheenter upon any parc 
ofthe Land out of which ſhe doth demand Dower, ſo long 
as ſhe keepeth in poſſeſſion of it, ſhe is barred, Dyer 76. So 
alſo if after her husbands death ſhe take a Leaſe for years or 
life of the Land whereof ſhe is to. be endowed ; ſo long 
as that Leaſe doth laſt ſhe is barred ; and this may be 
pleaded in avoidance of the Aftion, F NZ 149. Perk. 


Set, 350» 


Non 3 CHAPs 


tainment of 
artery, 


Dum fuit twfra <tatem,&c, 


What itis. | 


Scagt, 


"Ew 


CHar XXXIX. 


| Dam fuit ivfia atatem. 


'T His is a Writ lying where an Infant within ape alien- 


eth his Land in Fee-ſ{imple, Fee-tail , or for tearm of 


; life ; in this caſe, he when he comes of age, or if 


he die his Heir when he comes to his full age, may have 
this Writ 'to recover the Land again, Termes of the 
Law, 


| —— — 


CHAP, XL, 
Dum non fuit (," ompos ment. 


=— isa Writ, and lieth when a man that is 0» compes 
ents alieneth his Land that he hath in Fee-fimple, and 
dieth, and then his Heir after his deceaſe ſhall have this 
Writ to recover it again. But he himſelf cannor have it, for 
a man ſhall not be received to diſable himſelf, Termes of the 
Law. 


_ -— 
—— —— 


my 
CHaAP. RX L1. 


Of an Ejectione Firms 


A. Writ of Ejedtione Firme is now become one of the 
moſt common Actions in uſe, and is uſed frequently for 
trial of Titles,and is the conimon rode that men go to the re- 
covery of the poſſeſſion of thoſe Lands wherein, or whereto 
——_ aright or title,the which they do inthis method; 


- They firſt enter upon the Land, and thenthey make a ſhort 


Leaſe of it to ſome friend, and this they ſeal and deliver to 


"him uponthe Land , and then heenters, and being _ 
| rings 


of 


Ejeftioue Firme, 
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brings this Action, and thereby retovers his Leaſe and the 
poſſeflion of the Land. To this Action (being of every 
daies uſe ) we ſhall therefore ſpeak ſomewhat largely, and 
eſpecially to theſe things. x The entry of the Leffor thar 
hath the right. 2 The Leaſe made by him for the triall of 
the Title. 3 Theentry of the Leſſee, 4 The entry upon 
him and his Ouſter and EjeAment, 5 The Proceſs or plead- 
ing in the Action or ſuit. 

As touching the entry of the Lefſor that lth righe tothe 
Land, there are two things confiderable ; 1 Whether he 
hath any right or title tothe Land at all : For if it appear 


the Defendant to have right to the Land, the Plaintiffs A- 


ion will fail, But this is a point too large and: generall ro 
be diſcuſſed here: And yet take heretheſe few things by 
the way: 1 Thata man may have a right or title to: that 
Land whereof and. wherein he hath nor. the pofſeſſion or 
property. 2 Right is where Land is taken wrongfully from 


another by Drſſeiſin, or the like, the challenge or claim of 


him from whonr it is taken iscalled a Right. 3There is a right 
of Ation,which is when there ts noremedy left but an Acti- 
onto recover the Land, and there isa right of Entry, wheni 
the party claiming, may for his relief either enter into the 
Land or have an Action to recover it : andthereis aTicle 
of entry,whiclts where no wrong is done, and yet one hath 
zlawfull courſe to enter upon the Land whictr another hath, 
but hath no Aqtion to recover it: As where entry is giver 
to a man for a condition broken, upon an Eſcheat , the 
dying of a Tenant without Heir ; inall whichicaſes he muſt 
make his entry before he can bring any Action, Plow: 558. 
255. Finchesley 105. Coo. 10.48. 8.153» 4 The property 
and title of Land is made and may be gained, either by en- 
try, as in caſe of occupation, where Land is granted to ?.S. 
pur awter vie, and: 7,S, die, inthis caſe he that gets firſt in 


. |pofſeſſion ſhall have the Eſtate. By deſcent where a man 
bath Land of Inheritance, and dieth- not diſpoſing of it. © 


By Eſcheat where the Owner dieth ſeiſed; without any Heir, 


which may be becauſe he is a Baſtard, or becauſe. he is at- 
tainted. 


3 


When an entry | 
is gone by a deſcent ſeems to adde ſome {trength co the Title. And there- 


—_ or not. fore if one wrongfully enter upon the poſſeſſion of my 
q Eca, Zo | 


Ejeftione Firme. 


tainted of Treaſon or Felony. By Conveyance, and fo the 


- property of Land is transferred, and fo it is paſſed by ten 


manner of waies, or by ten kinde of Conveyances, Fine | 
Recovery, Feofment, Grant, Bargain and Sale, Leaſe, Ex. 
change, Surrender, Releaſe or Confirmation. Of all which 
See my Book of { ommon Aſſurances at large." A man may 
come by a property of Land by an Execution alſo, asby an 


Elegit or Extent, of which See i». Execution. And uſt, 


Doaridge 2-partf. 28. Coo. upon Litr.1o. . 2 If heever had 
a right of entry into the Land, the next thing conſiderable 
is, whether it do continue and be not taken away : for one 
may havea right of Actionand no right of Entry to recover 
his Land, and he that will maintain this Action muſt make 
himſelf a title under th@ Leſſor that had-a right of entry 
into the Land when he made the Leaſe; for he that makes 
the Leaſe muſt have a power and right of entry at the time 
of the Leaſe made, otherwiſe neither the entry nor the 
Leaſe will be good. We ſhall therefore inſiſt a while upon 
this point, to ſhew when a Deſcent will take away an En- 
try. For the opening whereof let theſe things be ob- 
ſerved. :- 

1. That the Law doth much regard deſcents, and every 


Land, as being a Diſleiſor, Abator or Intruder, and put 
me out of my Free-hold and Inheritance by Diſſeiſin, Abate- 
ment, &c. he may hold it againſt all men but me, andif 1 
ſuffer him in quiet poſſeſſion five years after his entry, with- 
out entry or continuall claim, and then hedie in poſſeſſion 
and this Land deſcend to his Heir, by this means he hath 
sained the right of poſſeſſion againſt me, and I have loſt my 
right of entry, and have no remedy left me by which to re- 
cover the Land, but by a reall Action Writ of entry, Aſliſe, 
orthe like. And this Action if I bring not in the time ap- 
pointed by the Statntes of Limitation, I ſhall loſe alſo, and 
conſequently my right to the Landit felf, having no means 
ro recover it, and (0 be without remedy, Lirt. /iþ.1. chap.6- 
Plow. 


Ejethione Firme, 


281 


Quncrn——_— —  — 


Plow. 47. Finchesley 120. D. & St. 24. 32 H.8. 33. 

IF I be ſeiſed of Land in Fee,and diſſeaſed by another, and 
he continue in poſſeſſion five years without entry or claim, 
and then die, and his Heir enter; in this caſe my entry is 
gone, and Iam put to my Writ of entry $#r Diſſciſen for 

my remedy, Litre. Sef.385. So if the Diſſeiſor give the Land 
intayle, and the Tenant in tayle die ſeiſed, having iſſue, and it 
deſcend to his iſſue, Lite. Sec.326. So if I be Feoffee in Fee,or 


Donee in tayle, and be diſſeaſed,and the Diſſeiſor die ſeiſed, 


Litt.392.So if a Feme ſole be Diſſeiſed,and after take a Huſ- 
band,and the Diſſeiſor die ſeiſed during the coverture ; the 
eniry of the wife is gone,and ſhe is puc to-her Writ, Lite. 404. 
IF one be Diſſeaſed of Land, and the Diſſeaſor give the 
ſame Land to another in tayle, and the Tenant in tayle hath 
iſſue and die ſeiſed of that Eſtate,and the iſſue enter; in this 
caſethe entry of the Diſleiſee is gone, and he is put to his 
Adionif he will have remedy, Litr.chap.386. 
_ Ifa Feoffee in Fee, or a Ponee in tayle be upon condition, 
and he is Diſſeiſed,and the Diſleiſor die ſeiſed, che Feoffee or 
Donee hath loſt hisentry and is put to his. Action, Lirr.392.1f 


a FemeDiſleifor marry a husband and have iſſue,and after the 


wife die ſeiſed, and after the husband die, and then the Heir 
enter,it ſeems che Diſleiſor is barred of entry, 9. H.7.33.H.6. 

-Jf an Infant Diſſeiſe another, and Alien the Land, and the 
Alienee die ſeiſed, his Heir within age ; -the Diſleiſee is bar- 
red of his entry, but if the Diſſeaſor within age enter upon 
the Heir, as he may, then may the Diſſeiſee enter upon the 
Infant becauſe the deſcent is defeated, Lirr.4c7,408. Ifone 
Diſſeiſe another, and make a Feofment upon condition, and 
the Feoffee die ſeiſed, the entry of the Diſleiſce is gone : but 
if the Diſſeiſor enter for the condition broken, then he may 
enter upon him, L:re.40g. 

IF one Difſeiſe a man and Ouſte his Leſſee for years at 
once, and die ſeiſed, the Diſſeiſee cannor enter, but is put 
to his Action ; but the Leſſee for years may enter. Bur if 
it were 2 Diſſeiſon -of a Tenant for life, Coxtra. Litr. 417+ 


-| if a Daughter be Diſſeaſed, and after there is a dying ſeiſed, 
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and then the Son is born ; this Deſcent will barte him of his 
entry, Broo.450, If a Diſſeifor make a Leaſe for years, and 
after die ſeiſed, this will barre the Difſleiſee of his entty, 
Broo.453, If an Infant make a Feofment, and after his full 
age the Feoffee die ſeiſed ; or a Leſſee for life Alien,and the 
Alienee die ſeifed ; or a Deviſe be of Land on condition,and 
the Heir of the Deviſor enter and die ſeiſed ; in theſe caſes 
the entry is gone, and they are put to their Action, 21.H, 
6.7. Litt.96. 9.H.6.25. If one bargainand ſell his Land, and 
the Bargainee enter, and after the Bargainor enter upon him 
and die feiſed, the entry of the Barpainee ts gone. 

Tf an Abator or Intruder, or one thar hath but title that 
may have ah Action, die feriſed, this deſcent taketh away 
entry, Litt.Diſcents Plow.47. Litt.96. Coo. ſuper Litt«238. 
If the Anceſtor do not die ſeiſed in Fee, or Fee-tayle, but 
tearm of life only, this will not take away entry, Lirr. cap. 
387. Fincheſley. F.120. If one be diſleiſed of a Reverſion 
ot Remainder only, and die fo ſeifed, and it deſcend to his 
Heir, this will not barte him that harh right, of his entry, 
Litr.cap-388-390. If there be Lord and Tenant, and the Te- 
nant be diſſeiſed, and he Alten in Fee, and the Alienee die 
without Heir, and the Lord enter as in his Eſcheate, here 
the Diſſeiſee is not barred of his entry, but may enter upon 
the Lord, for here is no deſcent to the Heir, Fiacheſle f.1 20. 
If onehe ſeifed of Land in Fee, or in Fee-tayle upon condi- 
rion, arhe condition be broken, and the Feoffee or Do- 
needieſeiſed, yet this doth not take away the entry of the 
Feoffor or Donor, but he may enter upon the-Heir. So if 
the Feoffee or Donee on condition be diſſeiſed, and before 
or after the condition broken the Diſleiſee die ſeiſed ; yet 
the entry of the Feoffor or Donor is not gone, but he may 


enter upon him, -L:tr.391. 22 H.6.11. If a Diſſeiſor die ſet- - 


ſed, and after his Heir endow the Wife of the Diſſeiſor of 
a third part, and ſhe enter into it ; now the Diſleiſee afcor 
the endowment is not barred of his entry intothe rhird part, 
but may enter upon the Wife, Litr.393. 3f a Diffeiſor in- 
feoff his Father, and he die ſeiſed, and the Land deſcend 


upon 


| Bjeftione Firme. 


upon him, the Difſeiſee may enter upon him, notwithſtand-. 
ing thisdeſcent, Lirr.395. If any of the yonger ſons enter 
by abatement after the fathers death, and have iffue: and 
die ſeiſed, or his iflue die ſeifed, this will not barre the el- 


 deſt ſon of his entry. So if one daughter'enter upon all the 


Land deſcended, and dieſeifed of ir: but i after the eldeſt 


ſon have entred, or all the daughters have entred,- one of 


the younger ſons, or one of the daughters diſſeaſe the other 
and die ſeiſed Contra. Litr. 397. Plow. 306. If an Infant 
have cauſe of entry and the deſcent happen while he is with- 
in age ; this will not barre him of his entry. So if the right 
ofentry happen to a Feme covert whiles ſhe is ſo; and the 
dying ſeiſed be before ſhe is ſole ; her entry is not loft. So 
if the cauſe of entry and deſcent happen whiles a man is de 
nou ſane memory , yet the Heir of ſuch man fo difleiſed 
may enter. So if the Diſſeiſee be in priſon, or ont of the 
Realm at the time of the diffeifon, and dying ſeiſed, their 
entry is preſerved for them, Lirr.402. 403. 405. 21 H:6.17. 
Litt. 437. If a Difſeiſor enter into religion, whereby his 
Land come to his Heir, this will not barre the Diſfeiſce of 
his entry upon his Heir, LZirre,410. IF a Tenant for life be, 


the remainder to the right Heirs of ?.S, and the Tenant for 


life isdiſſeiſed, and a deſcent is caſt, and after 7.8. dig, and 
afrerthe Tenant for life die; in this cafe the entry of the 
Heir of 7.S. is not gone, but he may enter, for his rem3in- 
der was in Criftodia Legs, Coo.1.134» If one had intrylled 
upon the King, and after the King grant away the Land, 
and before entry or ſetfure by the Pattentee the intruder 
doth die feifed, this will not barre the entry of the Patten- 
tee, Dyer 266, Our of all which it appeareth that if one 
man do wrongfully enter upon snother mans poſſeſſion, and 
put the right Owner of the Freehold and Inheritance from 
it, he doth thereby get the Freehold and Inheritance by 
Diſſeiſin, and he may hold it againft all men but the Difſet- 
fee. And if ſuch a Diffeifor or Abator'having the poſſeſſion 
five years after the Diffetftn-or abatement, die in poſſeſſion 


and the Land defcend to his Heir, by this the Heir hath 
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gained the poſſeſſion of the Land againſt him that hath right 
untill he can recover it by a fit reall Action. And if this be 
| not brought within 60 years after the Diſſeiſin or abate- 
ment, the right Owner doth loſe his right for ever. But 
then that deſcent which taketh away entry,muſt be a deſcent 
and not a ſucceſſion; as if a Corporation diſſeiſe me, and 
there be twenty ſucceſſions, this will not hurt me. And this 
deſcent muſt be ſuch as hath in it theſe things : 1 It muſt be 
a dying ſeiſed of an Eſtate in Fee ſimple or Fee tayle, and 
not for life only. 2 It muſt be adying ſeifed of the poſſeſ- 
fion and Franktenement alſo, and not of a Reverſion or Re. 
mainder only. 3 He that dieth ſeiſed, and he that hath 
right of entry do claim by ſevera]l Titles, and not by the 
ſame Title. 4 The Diſſeiſin and deſcent muſt bein time of 
peace, for if it be in time of warre it doth not prejudice to 
him that hath righe. 5 The Diſſeifor or Abator muſt have 
the quiet poſſeſſon of the Land five years before the deſcent 
without any entry or continuall claim, made by him that 
hath the right of entry or title. 6 He that hath the right of 
entry is of full age infra qzatror Maria, of ſound memory, 
out of priſon, and ſole; for if the party be within age, be- 
yond ſea, non Compos ments, inpriſon, or a Feme covert 
at the time of his deſcent, it will not barre. 7 But herein 
the whole time from the diſſeifin to the deſcent caſt is conſ- 
derable; forif the perſon be not priviledged at all times,the 
deſcent bindes : As if a Feme covert be diſſeiſed, and the 
husband dieth, and ſhe take a new husband, and then the 
deſcent is caſt :. or one «/tra mare is diſleiſed, and he retorn 
into Er:g/azd, and then goeth beyond ſea again, and then a 
deſcent is caſt, in theſe caſes the deſcent will barre the entry 
becauſe of the interim, 9 H.7.24. Dyer 143. Coo. upon Litt, 
Deſcent, Stat.32.H.8.33. - 
If one have divers children, and the eldeſt being a Baſtard 
; dothenter after his fathers death, and quietly hold the Land 
withour re-entry or chim all his life time,and hatir iſſue, and 
* dieth ſeiſed, and the iſſue enter, in this caſe the Action and || 
Entry both of the m#/icr are gone, and he is withour ow 
| y. 


dy. So if one have two daughters, one a Baſtard, they di- 
vide,and the Baſtard die ſeiſed of her parr,and her iſſue enter, 
the other daughter is without remedy, Lirt.Se&.4014499. 
300. An entry alſo may be gone by lapſe of time, and 
therefore if the right or ritle of entry did firſt accrue to a 
perſon more then twenty years ſince, and he were at that 
time of full age, not a Feme covert, nor in priſon, nor-be- 
yond the ſeas, or Non Compos ments; and if he were fo, 
and have not made his entry within ten years afcer his full 
age, diſcoverture, coming, of ſound minde, enlargement out 
of priſon, coming into the Realm or death;the entry is gone 
and the party barred thereof for ever, 21 fac-16. 
Now having ſhewed where this entry is given, we aretO Entry good or 
ſhew how ir muſt be made, and when it is well made or nor, not. 
for if it be-not well made, this Action is not maintainable, SF 3» 
And for theclearing of this point, take theſe rules and caſes j 
following. 1 This entry is to be made by the party thar m—_ —_ 
hath right. 2 It isa purpoſed going into or ſetting his foot cage to ano= 
ppon the Land as upon his own Land, Coo. upon Lirr.243. ther, 
\ | Dyer 337. 3 This may bedone by the pargy himſelf that 
- | hath right to enter, or by his Attorney bk warrant ftom 
© | him, or by another to his uſe, and if it be done by Attor- 
1 | ney he muſt have a good authoricy, and ſee he do duely 
- | purſueir, Coo. upon Zir.257-258». 4 The Leſfor muſt have 
e | aright of entry, for if the right of entry be taken away, the 
e | Leaſeis not good, And for this fee the caſes before. 5 He 
e | or one of them at leaſt that hath the right, or one for him 
n | muſt make the entry. But for the opening of this branch 
2 | theſe things muſt be known; 1 That one Join-tenant, Te- 
y | nant in Common or Coparcner having right to.enter,may if 
t, | he will enter for all the reſt. 2 If ſuch a perſon enter ge- 
nerally, or for or inthe name of himſelf and the reſt, and 
rd |thereſt do not after diſzgree to it, this isa good entry for 
ad | himſelf and the reſt. And therefore if.one-have iſſue-a ſon 
nd [and daughter. by oneventer, and a ſon. by another, and be- 
nd [ing ſeiſed of Capite-Land deviſe all co the youngeſt ſon,and 
e- [die, and he enter into all, this entry ſhall avail the eldeſt 
ly- Pp ſon. 
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ſon to put him in poſſeſſion of the third part, Adjudg. Smals 
Caſe, M14. Fac.Co,B, Butif heenter ſpecially to his own 
uſe; as if two have right of Entry, and one of them enter 
and make a Feoffment of all the Land with warranty ; this 
Entry will not help the other. So if the other do after diſa- 
oree tOit, he ſhall have no advantage by it, Lit, 160, Dyer 
53.128. Coo.npon Lit,243. 3. If the Tenant for life enter, 
he in remainder may take advantage by it, 4 H.7.9. Dyer 53, 
4. By the Entry of the husband into that Land he claim- 
eth in right of his wife, the Free-hold and poſſeſſion is in 
the wife, Noy 97.5. When the Entry is not lawfull, the 
Entry of one will not aqvantage another, 1 H.6.5. 8 H.6.16, 
on © | 4 | 
4. The Entry into one part may be ſufficient to gain the 
poſſeſſion of the reſt of the Land. Bue for the further 
opening of this branch theſe caſes muſt be laid down ; 1. If 
a man have right to enter into Lands or Tenements in divers 
Villages within one County.accrewed to him at one, or at 
ſeveral times, and he enter upon one part of it in one Vil- 
lage in the name of all the reſt, to which he hath right to 
enter within all the Villages ofthat County. By this he hath 
Sotten the poſſeſſion of the whole, Lit. S:@.417. Dyer 337. 
227. ( 00.upen Lit.252, 9 H.7.25, And yet ſome make a 
difterence here, and grant this only where an Eſtate is to 
veſt, as where the Free-hold in Law is in one, as in an Hei 


by deſcent, and the poſſeſſion is in no man, nor no Eſtateto | 


be deveſted, that here only Entry into part rednceth all in- 
to poſſeſſion, And therefore, that if the Lord be to enter 
for a mortmain, orthe Feoffor for a condition broken, ot 
the difſeiſee upon a Diſleifin, and heenter upon part for all; 
that this is not ſufficient to reduce all. But TI takeit the ex- 
perience is otherwiſe, however therefore it is ſafeſt co enter 
upon every part ofthe Land, Coo. pox Lir. 1546 252. 2. i 
three ſeveral men fſeverally diffeiſe one of thgee Acres in one 


ſeiſet 


County, and he enter into one of them in the name of all Leaf 
the three Acres, this is good only forthathe doth enter up-|{0Nt! 


on, and will not reduce themall in poſſeffion. And yer if 


thei? 


fle 


E jeftions Firme, 


theſe three Acres come after the Diſfeiſin into one mans poſ- 
ſeſſion, there perhaps an Entry upon one may reduce all, 
But if one man difſeiſe me of three Acres in one County at 
ſereral times ; My Entry into one of them in the name of 
all the reſt will reduce them all, 14 & 15 Eliz. Earlof eA- 
randels Caſe. Coo. upon Lit. 152. 9 H. 7.25. But for Land 
| chatſlies in ſeveral Counties there muſt be Entries made in 
' | every County, 4 H.7.25. Lir.417. 3. If on? man diſleiſe 
me of three Acres, and make a Leaſe thereof to three per- 
ſons for life, and I enter upon one of them in one mans poſ- 
ſeſſion in the name of all the reſt, this will reduce that Acre 
only, and is nor good for the reſt. And if one diſſeiſe me 
of three Acres lying in three Villages in one County, and he 
levy a Fine of the Acre in one Village, and after I enter in- 
- | to one of the other Acres in the name of all the three Acres; 
f | this doth nor reduce the Acre whereof the Fine was levied, 
$ 

t 


without a ſpecial Entry into it, Dyer 337. But if Leaſes 
were made for years of three Acres, and gotten by Diſſei- 
ſin to ſeveral Tenants, an Entry into one in the name of the 
» | reſt will recontinue, and revelt all the three Acres, Co0.upor 
\ | Lit.252, And fo a fortiori,where three Acres are inthe poſ- 
| &ſlion of three men, and I having right to them enter into 
one of them in the name of them all, this will reduce all the 
three Acres, The courle is in the caſes where Entrie is need. 
full upon every parcel, as where Leſlees claim by ſeveral 
Titles, c#c. to enter upon every parcel, and leave a friend 
upon it to keep the poſſeſſion, and then to ſeal the Leaſe 
upon the principal parcel where his Jaſt Entry is, made, and 
r | then the Leſſee doth enter upon all, and the Fen deparr ; 
i, [forif he enter in one part only,and ſeaPa Leaſe of the whole, 
[this is nog good for the reſt, 24.8. Fac. (uria. Bur other- 
wiſe it is where Entry into a part is good for all, as where a 
liſſeiſor hath made ſeveral Leaſes for years, there the Dif- 
reſciſee doth enter into any part inthe name of, all, and ſeal a 
ALeaſe of all, and this is good forall. And if the Leſſees do 
continue in the poſſeſſion, this is an Quſter upon which the Oaſter, 
#[Leſſee may have an Ejeftione Firme, Curia Paſch g Fac. B.R. 
Fr FF 23 Loves 
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the Attorney muſt do ic in ſuch ſort as the Leſſor himſelf is 
| - | 


Lovets Caſe. 4+ If I enfeoffe one of one Acre of gronnd 
upon condition, andenfeoffe him of another Acre upon con- 
dition, both Acres in one County, and both conditions are 
broken ; in this caſe an Entry into one Acrein the name 
of both is not good to reduce both. 5.. The Entry into 
parts muſt be in the name of all. For if one that is diſſeiſed 
of two Acres in one County, enter generally into one of 


them without ſayingin the name of both ; chis will only 


reveſt that Acre wherein the Entrie is made, 5 H..7.7. Cos. 
ſuper Lit.252. And therefore if Lands in one County be in 
the occupation of 4, B and C, and I have right to them, and 
I enter into one of them generally, and. do not declare my 
intent to reduceall ; it is ſaid this is a good Entry only for 
that one Acre wherein I put my foot, Per 7»ſtice Hutton at 
Sarum Aſſiſes, 22 Jace. If one reſtrain his own Entry, and 
make it ſpecial, and fay that ir ſhall be co that Acre only, 
wherein he puts his foot ; in this caſe it reduceth the poſſeſ- 
ſion of no more but of that part, Coo. #pox Lit.15. 6. If a 
Leaſe be made to A, and deliveredto B to the uſe of A4,and 
B enter to the uſe of A, and after is ouſted, A may bring 
this Action uponthe Entry, P.44. Eliz.B. R. Parrel verſ, 
B1ſhop. e ; T 

And now having done with the matter of Entry of the 
Leſſor, we are to ſpeak of Leaſes; for to maintain this A- 
ion a good Leaſe mult be ſhewed forth. For the opening 
of the learning thereof, take theſe Obſervations. 1. The 
Leaſe to try the Title muſt be well made, ſealed and deliver- 
ed, as other Deeds and Leaſes are to be done. For this Sr 
my Book of Common Aſſurances, Chap. 4- 14. 2. The 
Leaſe and Entry maybe made by the party Leſſor himſelf, if 
he be of full age, and nor a feme covert, or by his Attorney 
by a Letter of Attorney thus. The Leaſor may ſeal and ſign 
the Leaſe, and ſealtand deliver a Letter of Attorney at the 
ſame time to ſome friend, and in this he muſt recite cheLeafe 
and pive the Attorney power to enter into the Land, and 
there to deltver the Leaſe to the Leflee as his Deed, and then 


0 
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todo it, and he muſt not deliver ittill he come to the Land. 


3- The Leaſe muſt be delivered npon the Land; For if the 
Leſſor ſeal and deliver the Leaſe before his Entry, it-is void. 
And for this cauſe,if a wife and 7.S.be Jointenants in Fee,and 
being ouſted they make a Leaſe to try the Title, and 7.S, 
and the husband enter and deliver the Leaſe upon the Land, 
orthe wife after and before the ouſter deliver. the. Leaſe ont 
of the Land, this is not a good Leaſeby the wife. Bat if the 
husband and wife make a Leaſe and Letter of Attorney to 
enter and deliver it upon the Land, this may be good, Triz. 
9. fac. B.R, Burnel and Merediths Caſe. A Copie-holder may 
make a Leaſe for.a year without licenſe to try the Title : So 


may a Tenant incommon make a Leaſe of his part for this 


end. 7 | 99122 £0 
If a Leaſe be made of white Acre to B. from off the Land, 
and in the Leaſe is a Letter of Attorney to a ſtranger to deli- 


. ver itas his Deed upon the Land, but the Leaſe ts, not deli- 


vered, this is not a good Authority, B.R.4. Car. 1f Aleaſe 
his Land to B. from off the Land, and ſeal and deliver it as 
his Need off from the Land, C. beingthen in the Land, by 
Diſſeiſin, and after this the Attorney that hath power b 
another Deed to deliver it as his Deed upon the Land doth 
ſo, this is not a good Leaſe to maintain an Ejetione firme, 
Caria BR. EITIOL NG! 

A woman Covert, or an Infant, cannot make a Letter of 
Attorney to ſeal a Leaſe, to try a Title, as a man of full age 
may do; butthe husband alone may make a Leaſe of his 
wives Lan@, Per 7aſt. Turner at Lent Aſſiſes, 23 Car. And 
ſome hold that where a Letter of Attorney may be-made 
that this power may be given and executed by paroll without 
writing, 7«ſt.ones, 5 Car. If onethat hath right'to: Land 
enter and make a Leaſe for years to one to try the Title, and 
the Tenant continue in poſſeſſion, and then he that hath 
right doth enter and make another Leaſe to.another, the firſt 
Leaſe continuing,and the ancient Tenant.continuing in-.poſ- 
ſeſſion, the ſecond Leſſee cannot maintainthis Afton ypon 
this Leaſe, Carias = Ih 
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3. The next thing is the Entry of the Leſſee, for unleſſe 
it be proved that the Leſſee after the Leaſe made, did enter, 
this Action will not be maintainable : wherein theſe things 
are to be know; 1. He muſt make ſuch an Entry, as to 
Sain the poſſeſſion, for he cannot be ejefted out of the 
poſſeſſion of that wherein by Law he was never in the 
poſſeflion. 2. His poſſeſſion muſt continue, and not be 

removed. 

4. The next thing to be Feighed is the ouſter and Ejeq- 
ment of the Leſſee, for if it do not appear that the Defend- 
ant inthe Action did out and Ejec the Leſſee, this Action 


will fail. Forthisthen obſerve theſe caſes; 1. The ouſter 


muſt be real and involuntary : for if one enter by licenſe 


and agreement of the Leſſee, and (as ſome ſay ) of the Lefſ- - 


ſor; this is no EjeAment in which the Action will lie, 2.The 
ouſter ſhall be taken largely againſt the EjeRor : It is ſaid 
therefore, that if 4. Leaſe two Acres to B, and C enter up- 
on one of them, that this is an ouſter out of both Acres, 
Fuſftice Hutton at Sarum eMfſiſes, 22 fac. Quzre of thu, 
3. If a womando enter and continue in poſſeſſion, and after 
the husband co-habit with her, heisno EjeRor, unleſs he 


| agree to it; and therefore in this caſe the Action is to be 


brought againſt them both. Bur if the husband agree to it, 
the Action is to be brought againſt him alone. And yet a 
Leafe was made to try a Title of a houſe, and the Leſſees 
enter into it, and the wife of the party that is in poſſeſſion 
out him, and ſhut the door, and after the husband cometh 
and entreth in the houſe,and the Action was brought againſt 
the husband alone, and ruled to be good, 7. 44, 45 Flix. 
BR. Clent verſ.Claſſy. 4. The continuance of the ſame 
Tenant-in poſſeſſion that was in at the time of ſealing of the 
Leaſeisan Eje&ment by him. 5. The Entry of a man up- 
onthe Land, 'or the putting in of a beaſt into the Land after 
che ſealing and delivery of the Leaſe, is an EjeAment. 6. If 
a Leaſe be madeto try the Title, and the ſervants of the for- 
mer poſſeſfor enter with their Maſters Carts to do their or: 
dinary buſineſs, and the ARtion is brought againſt the = 

er, 
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'E jeftione Firm. 
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ſter, it is maintainable without proof of the' Maſters Com- - 


mandment for this Entry, P.1.Car.B.R. Cally verſ. S* Wil- 
liam Fiſb's Caſe, 7. A Tenant in common may by an actual 
Eje&ment be an Ejeor to, and ſued by his companion ; 
The thing in Leaſe was two houſes, 7.S. was in poſſeſfion of 


. oneof them, and 7.D. in the: poſſeſſion of the other, and 


the Leaſe was ſealed in the houſe of 7.S. and-the'Action was 
brought againſt 7.D. only, the principal Ejetor not fued, 
and the Plaintiff was forced to be non-ſute, Per «ſt, Aske at 
Summer Aſſiſes at Glo.1650. | 
5. The laſt thing isthe Proceſs and pleading ; for, admit- 

ting a good power and form of Entry, a Leaſe duly made 
and executed, an Entry and EjeAment upon the Leaſe, yet 
Pere may be in the proceedings in the Action fatal errours, 

or this then take notice, 1. This Writ lyeth not in every 
cauſe, or for any thing, for it lieth not upon a Leaſe of a 
ſtock of Cattel, nor upon a Leaſe ofa Summe of money; zx 
moido decimandz ; nor of a water-courſe , 2. 6. Zac: B. R. 
Challoxer, werſ. Idoor, But it lieth of a Mannor, Houſe, 
Land, Medow, Paſture, Tithe, or ſuch like thing, Coo. 11. 
25. It lieth de pomario, 4.43,44. Eliz. B.R. Wright.verſ. 
Whyatly. . So it lieth de Coguina , Trin.2, Fac. Co.B. So 
alſo de Cnbiculo, It Jieth alſo ofa Cole-mine; P.5.1ac.B.R. 
Cemin. verſ, Wheatly. It lieth alſo of a Bailery, of Sa/r, Hill 
6. Jac. B.R. Saunders Caſe. 2. The Writ muſt ſer forth the 
thing in certain for quantity and quality, as one Meſſuage 
two Cottages, 7 Acre ter. 4 Acr, prati. 5 Acr. paſture, an 
ſo of Tithes. And it is not ſufficient to ſay de T exemento, or 
de uno repoſitario, or of Meſſuage and the Lands, thereunto 
belonging, or of ſo much of a Meſſuage in the occupation 
of /.$, as doth ſtand upon the bank, &c. or of one cloſe cal- 
led D. containing 3 Acres to a Mefluage belonging, or the 
like, for this is uncertain. And yet an Eje#ione Firme of a 
Gate-houſe, one Acre parcel of a Mannor, a Moity, or a 
third part of a Mannor, or of a room of a houſe certainly 
deſcribed,its good, Coo.11,59.25. Dyer 84.305. FNB. 220. 
Finch..107. Paſch. 17, Car. B. R. Trin. 17. Car. 3- The 
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Leaſe and the Declaration upon it muſt agree. If a Feme _ 
= _ Covent, and A. be Jointenants in Fee, and 4, and her huſ- 
| band, and the other Jointenant make a Leaſe for years by 
Deed indented, and the husband and Aenter, and deliver 
a Leaſe upon the Land, and the Leſſee declare upon a Leaſe 
from them three, this is noughrt, 9 1ac:B., R. Cruria. If the 
| Leaſe be for ninety years, if chree lives fo long live, and the 
| Declaration be upon a Leaſe for ninety years without Li- 
| mitation, this is nought, Per 1uſt, Turner at Lent Aſſiſes 
23 Car. 
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Of an Execution. 


What it 15, Xecution is the laſt performance of ſome AR, it-is moſt 
A_commonly taken for the next 'A&t which doth purſue the 
Judgement, which is the ſentence that a Judge doth make 
at the end of a Cauſe or Suite, ſpeaking the Law in the caſe, 
aS it appears upon the proofs before him. In civil Cauſes ir 
is, where a Judgement is given in any Court for the recovery 
of any Debr or Damage, orany Lands, or Tenements, or 
other things : Or a man doth acknowledge a Debt by a Re- 
cognizance or Statute (which.is in the nature of a Judge- | © 
ment) and the party by a Writis put into the poſſeſlion of 
che thing ſo recovered by the Judgement, or acknowledged k, 
by the Scature. Briefly, it is the obtaining of an aRual poſ- P 
ſeſſion of any thing acquired by Judgement of Law, Terms J - 
ley,Coo.. upon Litt.154. 6.7 Uo 


es my. And ſome of theſe Executions are final and valuable, as 
we > Il”: wherethe Sheriff doth take the Defendants Lands or Goods, 
Scar, and deliver them to the Plaintiff in ſatisfaction of his Debt% 


- Or not valuable, or quzo«/qze tending only to an end; 5 |; 
when the body of che Defendant only is taken and put in 
priſon, where it;is to lie as a pledge rill the Debt be farished, 
but this doth not fatishie the Plaintiff, Coo, 6.87. The mears [* 
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whereby this is done are þy Writs,. which are called Writs 

of Execution, and theſe are ſome: of them' againſt the per- 
ſon, and ſome of them againſt the Goods, and ſome of them _ 

againſt the Lands, and ſome of them againſt them all, Coo. 
8. 141+. "i | 
The Writs whereby Execution is done,are for recovery of bil! i 
Land in a real Attion, as Habere facias ſeiſinam, and an; Ha- q' $4 5. 
bere facias poſſeſſionem. And for recovery of Debt or Da- $i 89 25 
mage in a perſonal Action,a Capias ad Saresfaciendum, Fiers | iN BH 
facias and Elegit, Coo.6.51., FNB 265. Wiſtm. 2. 18. F' 38% 
There are other Writs of Execution, which ſee /in De- | + $8; 
tinus, Chap.z7. And for all the Writs of Execution of a h F168} 
Statute , as Levars facias; \Extendi facias , and Liberate, Extendi facias, 7 
and for a Statute and Recognizance, and that which- doth pes facies (6 TP 
concern it, See in Statutes in my T reatiſe of common Aſ[uran- GOOG WE 964 
ces, Chap. 20, $6411 | | 
Itis a Writ Judicial, and it.lieth where one hath recovered Hatere facias- it 
certain.Lands in the Kings Court, then he ſhall have ;this Sei/fnen, Fa Þ 
Writ direed to the Sheriff, commanding/him to put him in V*fiw 4 OY 
aQual ſeilin of that Land, Perk. Seft,206,207,208.Terms ley, {7 VE 
2117. N Fac; 5-4 | | | 
Tris a writ Judicial, and lieth where one that was evicted H-bere ſacie 
out of his Farm, hath recovered; the. fame in- an Ejcitione 1 2*oner , 
Firme, or Dare ojecit infra terminum, there he ſhall have Oy 4 Þ 
— | this Writ direced to the Sheriff .tocommand him to put the 
c | Plaintiff into aQual poſſeſſion of the tearm again, and in '4 3 
4 | <xecution of both theſe Writs the Sheriff may juſtifie the || WY 5: 
-. | breaking of a houſe to doit, if he cannot do it otherwiſe, 
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FN 8 220,221. Coo.1c4. 5.9146.51; Dyer 278. 8 
TItis a Writ Judicial, and heth where a man; hath recover- Cap' W102 2 | 
ed any Debt or Damages in any Action perſonal in the Kings '#fs + \ $8} 
Court ; then he that hath recovered, may have this Wric V+ * Wil © 
unto the Sheriff to command him, to take the body of the WC 77 
Debror, and thereupon he ſhall be put in-priſon, and there | 
a [ſhall ſlay without Baile. or Mainprize, until} he hath | 
g nade fatisfation to the Plaintiff the Debt or Damages 
» Fecovered. This Writ was given by the Srauof 'Feſtrm.2 Ch. ik 
by Rr Alalb. 8; 4 {« { 
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Fieri facias, 
What it is, 


E 'egit, what 
IT1S- 


Scire- facias 
what it 19, 
ScA.3. 


Malb.23. Termes ley 256. Coe.$.141. ſuper Litt.289,290. 

It is a Writ judiciall, and lieth where a man hath reco- 
vered any Debt or damages in aty Action perſonall in the 
Kings Court, then he that hath recovered may have this 
Writ to the Sheriff, commanding him to levy the money of 
the goods and Chatrels of the Defendant, and to bring it 
into the Court that the party Plaintiff may have it, Ce0.3.9. 
Dyer 306. 

An Elegit isa judiciall Writ that lieth for him that hath 
Woeutuns debt or damages in the Kings Court againſt ano- 
ther, direed to the Sheriff to command him to make de- 
livery of the one half of the parties Lands and Tenements, 
and of all his goods except his Oxen and Beaſts of his Plow 


ro the Plaintiff for ſatisfaQion of his debr, O/d NV B 152. Ce. - 


upon Litr.289. Dyer 306. It lieth alſo upon a Recogniſance 
in any of the Kings Courts. | 
But theſe Writs of Execution muſt be had within a year 
afrer the Judgement ; otherwiſe it cannot be had ill there 
be firſt ſued out a Scire facias, which is a judiciall Writ go. 
ing out of a Record, and lying where one hath recovered 
Lands or Tenements, Debt or Damages, and the demand- 
ant or Plaintiff doth not ſue out Execution within a year 
after the Judgement had ; in this Caſe he cannot ſue Execu- 
tion till he have firft ſummoned the party pb ſhew cauſe why 
Execution ſhould not be done, and if now he negle& to 
anſwer, or cannot be found to be ſummoned, then a ſecond 
Judgement ſhall be given, that Execution be done on the 
firſt Judgement. And in this caſe the Defendant may pleade 
any matter growing after Judgement, as Ontlawry, Re- 


What Execy= leaſe, &c. to prevent Execution, Coo. upon Litt. 290. Dyer 
tlonthe Plain. 148. Co0.3-12, And y if he ſue out Execution within the 
tiff may have year, it ſeems he may continue it after the year without a 


upon a Judge» 


ment tO r:c0- 
ver Debt or 

Damage; An 
how, or not. 


Seto» 


Scire facias, Old N B 163, Dyer 207. 271. Finchesley 477. 


After Judgement had in the upper bench or Common|.. 
2 Pleas, the Plaintiff may have execution either of the body 


of the Defendant by a Capias ad /atrsfaciendum, or upon his 
Lands by Elegir, or upon his goods and Chattels by fieri fa- 


CHAS: 


Ms ] 


Execution, 


cias. But a Capias ad ſarufaciendum will not lie in Execu- 
tion, unleſſe it be in ſuch an Action wherein, and againſt a 
perſon, againſt whom a Capias doth lie at the beginning, as 
Debt, Account, Ationupon the Caſe, Action of Treſpaſſe, 
vi & army, Annuity, and Covenant; in all which caſes Ca- 
pias ad ſatzfaciendam doth lie, but no Execution by Cap. /a- 
tifaciendum may be had for recovery of damages in a reall 


Action, nor inany Action againſt a Duke, Earl, or Baron, or 


their wives, unleſſe it be in ſome ſpeciall caſes: Nor againſt 
an heir or an Executor,” but in ſome ſpeciall caſes, ag. 


Charta 2.chap.18. Co0.3.12. Weſtm,2.chap.11. Co0.5.88. 6.53. 
Coo.8.141. 11 H.7.15. 2 H.4-6.7. If one have a Jadgement 


againſt divers for one cauſe, and take out a Capias ad ſatis- 
faciendum againſt one of them, it ſeems thar after this he can 
have ng other Execution againſt any of the reſt of the De- 
fendantS, 7 rin.9.7ac. B R. The Plaintiff after a fieri facias, 
if Execution be not done upon it, may have an Elegit ora 
Capias ad ſatisfaciendum. But after he hath taken out a Cap. 
ſattsfaciendsm, and the ſame be entred upon Record or re- 
torned, he can have no other Execution. So alſo it ſeems 
after an Z/egit ſued out and retorned, the Plaintiff can have 
no other Execution by fieri facias or Capias ſatufaciendum, 
but he muſt have ana/ias elegir, or he may have an Elegic 
inanother County, 13 H.7.1. Coe.5.87. 15 H.j.15. 33 HE. 
47. 28 H.$.9, 19 H.6.4. 17 E4d.4.4. 21 H.7.19- 

If one have recovered part of his debt by a fier: facias, he 
may have a Cap.ad /atisfaciendam to recover the reſidue, A. 
& fac. B.R. Carres Caſe 18 Ed.411. 

If the Defendant be arreſted on a Laritar, and lie in pri- 
ſon for want of bayl, and after the Plaintiff doe get a 
Judgement againſt him, in this caſe if he will he may waive 
his body, and take Execution of his Lands or goods, 14.4. 
Jac. B.R.Caria. 


24y 
is 
| fa- 
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If a Judgement be had againſt the Defendant, and he ha- 


ing Land, die, andthe Land deſcend'to his heir, after a /cire 


? Facias he may have execution by elegit againſt the heirfor 
is Land, Dyer 208. If a Judgement be given in the Com- 
r 2 mon 
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mon Bench,and removed from thence into the upper Bench, 
by Writ 'of errour, and there affirmed within the year, in 
this caſe the Plaintiff ſhall havethe ſame proces of Executi-' 
on inthat Covrt, as hemight have had inthe Common Pleas 
without any Scire facizs, Coo.5.88. 
' If a Judgement be for damages againſt two Defendants, 
and the Plaintiff take out an Execution by an elegit againſt 
one-of them : In this caſe it ſeems he can have no other Ex- 
ecution againſt the other. 33 H. 6.47. The ſame proces of 
Execution as a man may have before a ſcire facis ſued out 
; upon a Judgement, the ſame he may have after the /cire: 
facias, and none other. And therefore where a capi.«s ad ſa- 
tisfaciendum will not lie before a /cirefacias upon the firſt 
Judgement, it will not lie upon the ſecond Judgement, 48 
Ed.3448. 34 H.6.45.. 
- If one be condemned in Treſpaſſe, and taken pro f Regs, 
and the Plaintiff pray he, may be in Execution for him; in 
this caſe he cannot-after have an e/egir, or a fiers facias, un- 
leſſe the Defendant die in Execution before the Plaintiff be 
fatisfied his debt, F NN B. 246. Coo. 5:77. Aﬀeer Judgement 
had in an Annuity, the Plaintiff upon a /cire facias may have 
a fieri facias to levy it asit becomes due, 11 H. 4.34. Brow 
119. 
After the Sheriff upon a fieve facias hath retorned a firs 
feci ſed non invent emptores, &c. the Plaintiff cannot have a 
capias ad ſatisfaciendum, Or an elegit, 13 H.7.1. When the 
* For and a= Defendant was outlawed after Judgement, the Plaintiff mult 
gainſt whom have praied when he was taken for the King, that he may 
m3 18a ſtay in Execution for himalſo, for he hath no other proce h 
=" _ poi of Execution afterwards, nor hath he ary other remedy, Q 


mears for Unleſſe it be by a new Acion of debt brought upon the 


Land, Debr, Judgement, Coo.5.88. No Execution can be had againſt Ex fa 
or Dimage, or ecutors 0n a Judgement againſt the TeQator, bur by fir -- 
not; Aad d that de box: . fo 5 : nt 
don. and faczias, and that de bonrs teſtatoris only, unleſle it be in cat Ar 
gs it G1 ' where he hath waſted theſe goods. Burt for this ſee in Execu 124 
be dons, FTtorsin my Treatiſe of Common Aſſurances. the 
S<CA. 4, * If one hare a Judgement to recover Land,and die beforq. 


* 
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he bave Execution, hjs heir after his death mity.and mu oo 
have, Execution, ,Aod if there be Tenant in tayl; the .re- 
mainder in Fee with warranty, and he have judgement to 

recover in value, and die before Execution without iſſue, 

in this caſe he in the remainder may ſue Execution. If one 

have Judgement to recover a term, or any goods, ora debr, 

or damages, and hedie before he have Execution ; in theſe 

caſes the Executor or Adminiſtratcr, not the heir, ſhall have 1-ir, 

the Execution. And if one have a Judgement to, recqver t xecucor, 
Land and Damages together, he may have Execution of 

both together : Bur if he die his heir muſt have the Exe- 

cution for the Land, and his Execuror or Adminiſtrator 

muſt have the Execution for the damages. And ſo it is in 


eee nn” 


Caſe of a Judgement to.remove a. Nuſance, and to recover 
Damages for the times pail. And if a Judgewent be t9 re- 


cover Weed belonging to his Land, or 20!, and the Plain- 
tiff die before Execution; in this caſe the heir muſt firſt 
have a D:r::gas for the Deed, ere the Executor ſue Exe- 
cution for the money; and if the Deed may be had the 
heir is to have him. Bur if-the Deed cannot be had, rhe Ex- 
ecutor ſhall have Execurion for the money, Termes cy pro- 
ces, Dyer 208. 19 Ed. 4/5. Cuo, upen Litt. 251. 22 H.6.41. 
But in.all theſe caſes neither che heir nor the Executor nor 
Adminiſtrator may have Execution, of the -Judgement till 
firſt they have ſued out a;Scire facias againlt the party' a+ 
_ whom the Judgement was had, to warn him, in, to 
ew cauſe why Execution ſhould not be had againſt him ; 
And then if he either make defaulr, or appearing can ſhew 
ro good cauſe why Execution ſhould not be done againſt 
him, the. Execution ſhall be done for the Plaintiff, as ir 
ſhould have been for him under whom he clums, 19 
Edaa,s. | 
If an Adminitrator get a Judgement on the behalf of the Adminiſtrator 
inteſture, and die ; geirher his Executor (if he have any ) 
bor his' Adminiſtracor ſhall-have Execution of this Judge- 
ment, but the Adminifiracor de bonts non Adminiſtrqtu of 


[the firſt inteſtate, ſhall haveExecution? Andif an Executor 


Sf ger 


S:ve factas, 


gern Judgement on the behalf of the Teſtator, and then 
lie 


+ If he make #n Executor he ſhall haye Execntion upon 
this Judgement. But if* he die inteſtate, his Adminiftrator, 
unlefſe he have alſo an Adminiſtration de bonrs non Admini- 
ftratis of the Teftator, cannot have Execution upon this 
Judgement, Coo. 5.9. If an Executor durante minore etate, 
get a Judgement, and before Execution the Executor doth 
come of age; in this caſe the Executor himfelf may have 
Execution of this Judgement. So if one be Executor till 4 
be married, and geta Judgement, and before Execution 4 
is married; in this caſe it ſeems the firſt Executor may ſue 
out execution, M.9 Jac. B.R. Darrets Caſe. | 


If Judgement be given againſt a Tenant in tayl, and he 


die before execution, it may be done by Habeas facias ſriſi 
zam, again{t the iſſue in tay], Coo.1.94.1c6. If a Juggement 
be againſt two diſſeiſors, and one of them die before execu- 
tion, the whole.-damages ſhall not be levied of the ſurvivor, 


bur a part of it ſhall be levied upon: the heir of him that is 


dead, Co0.3.13. 

If the principall npon a ſpeciall Bayl do not after Judge- 
ment pay the money or yield his body, then and not before 
Executionis to be ſued againſt the Bayl, Coe.5.50. An heir 
or an Executor ſhall never be charged by an Execution, but 
for fo much in Land, Goods or Chatrels, as are come to his 
hands from the debtor, unleſſe ir be by his own falſe or 
fooliſh pleading. If -che Defendant be taken upon a Capias 
ad ſatisfaciendxm upon a an and he die in Executi- 
on ; in this caſe the Plaintiff may have a new Execution a- 
eainſt his Heirs, Executors or Adminiſtrators - the caſe is) 
and ſhall recover his Debt upon his lands, goods, or chattels. 
Coo.5-86,87. F N B'267. 

But no Execution can be had againſt an heir, Executor, or 
Adminiſtrator, upon a Judgement given againſt another un- 
der whom he comes, and in whoſe room he ſtands, albeit 
ir be within a year after the Judgement had, but there muſt 
be firfta Scire facias againſt him to ſhew cauſe why it ſhould 
not be had, Co0.3.11.«Dyer 208, 


s- L 8 
I 


Eoeontion,” 


_ 


- Iftwo ormorebe bound in ah'Obſigation jointly and ſe- 
verally (as the manner is) and the Judgement is given a- 

ainſt then all, in this cafe the Plaintiff may take them all 
in Execution by a capias ad ſarisfaciendum. But he canbe ſfa- 
risfied the debt but once, and therefore if-one of them pay 


* the debt, ani any of the reſt be in Execution ; in this caſe 


he and all chereſt are to be diſcharged of the Execution, So 
if he recoverthie debt or yalne thereof by fieri faciar or ele- 
7it of one of them, rhe Lands and goods of the reſt are to 
be diſcharged, for he ſhall have Execution with ſatisfaion 


but once. $0 if the Judgement be ona joint-Bill, it ſeems 


the Law is the ſame; And if in theſe cafes the Judgement 
and Execution be had againſt one only, the Sheriff may levy 
the whole debt of him, C0. 11.7.5.87.119, 4 H.7.8. And 
yet if Me have a Judgement for damages againſt divers men 
for one joint-Treſpaſſe, in this caſe he can have but one Ex- 
ecution againſt them all. But upon this if it be againſt the 
bodies by capias ad ſarrsfaciendum, the Sheriff may take all 
or any of them at that time in Execution, and if it be a- 
gainſt cheir goods by fieri facias, he may levy it once of all 
or any of them. Bur it muſt be levied but once, and they 
muſt beat it equally amongſt them. And therefore if in the 
caſe before, Execution be firſt ſued out againſt one of them 
and the damages is levied, and after another of them is ſued 
for the ſame Treſpaſſe, he may pleade Execution with ſatis- 
faRion againſt che other, Cco.11.43. 3 H.4.13. 20 H.6.11, 
34 H.6.33. Paſch.3-Jac. B.R. Hutchins caſe. 


Upon a Judgement given for debt or damages in the two Whae things 
Courts of Record at Weſtminſter, generally all che Land that ®'!1 be tiable 


the Defendant hath rempore rerairionss Jadici1,or at any time © Execurion, 
| 20 the Shes 
ritf may take 


after, -atid all the goods and chatrels he hath rcxpore cxecu- 


tionz, ſhall be ſubjeR and liable to the Execution. And all :y yerrue 


theſe may be taken in Fxecution by the Sheriff, into whoſe cherect, 


hands foever rhey becoine, Dyer 306.34:C0.3.12.34 H.6 45, St ve 


Upon a capris ad [uriefaciendam, the Sheriff can take nc» 


S$ i 2 : till 


| A | : pope. Ulpon. Caries 
thing but rhe body of the defendant, forthe Writ is to doe aria 


no more but ro rake his botly, -and to detain him in priſon 4ua. 
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Upona Feri facias the Sheriff may take, in Executionany 
Goods or Chatcels xeall or perſonall, that the Defendant 


| hath at the time of the Execution awarded, ;as Leaſe for 


years, wardſhips, cattell, corn, houſholdſtuffe, apparrell, 


and the like, and this having taken he may ſell and make, 


money of ir, and this money pay to the Plaintiff, Co0.8.171; 
7.39. But the goods or Chatrels a man hath as Executor or 
Adminiſtrator, cannot be taken in Execution, for the. Ex- 
ecutor or Adminiſtrators own debt, as they may and muſt 
for the debr of the Teſtator, Plow.525. And yet it hath been 
l;eld that the goods I have to the uſe of another are liable to. 
Execution for my debt, becauſe they are mine by Lzw, and 
lis only in equity, 24.7. Fac. Ca-B. Soif the Defendant de- 
liver his goods to me, to deliver over to another, hat in 
rhis caſe before the delivery they are liable to Execution, 
Coe.9.171. It a man have a Leaſe for years in the right of 
h;s wife, .and a Judgement be had and Execution awarded 
againſt him, and he die beforeit be executed, yetit is ſaid, 
che Leaſe is liable to the Execution. So likewiſe if the De- 
fendant have a Leaſe for years in; Jointenancy with another, 
Plow 224. And yet if the Defendant die before execution 
awarded out, the Term is diſcharged and ſhall goe to the 
ſurviver. But goods pledged and not redeemed,or leaſed for 
any time and the time not expired : goods diftrained. and 
continuing as a diſtreſſe, goods taken in Execution for an- 
other man and another debt, are not liable to Executi- 
on. £0 offices of Truſt which are not grantable over, may 
n9t be takenin Execution, Dyer 363. 7 H. 6.11. Dyer 67: 
Coo8.171. 2 H4.14. E 
Upon an El/-s:r the Sheriff is to make Execution of the 
one half of all the Houſes, Lands, Medows, Paſtures, Rents, 
Verſions, and Hereditaments, whereof and wherein at the 
time of the Judgement had, or after the Defendant had 


any ſole eſtate or interett in Fee tayl, or for life, into whoſe | 

hands ſoever the ſame do afterwards come ; ſo alſo the ore |. 

half of all ſuch Lands he doth hold in Jointenancy, fo long | 
as 


Execution, 


2 the Defendant#toth live, and. of all, if he do -out-live 
his companion :; *So alſo if the husband and wife hold Lands 
for their two lives, this is extendable upon this Writ. But 
arightonly to Land, an Annuity, Copie-hold Land, Land 
the husband had in right of bis wife in Fee, or for life after 
her death, is not extendable, nor liable to Executions* And = 
all the Goods and Chattels (except'only the beaſts of the 
Plough) which the Defendant hath at the time of the Exe- 
cution made, are liable to Execution on this Writ , as on a 
Fieri facias, Put none of the Goods or Chattels before 
Execution, Bona fide made away, are liable to Execution 
on this Writ', W:ſtm. 2.18. Coo. 6.78. 8.171. Dyer 206, 
335. Co0.7. 59. 38. 4.67.78. F N B48. Plow, 224.178. 
2 H.4.14. | ns | 
_ As to this purpoſe theſe things muſt be premiſed, 1.'That Howrthe She. 
if a Sheriff enter into a Franchiſe to do Execution, the Exe- "'f ito dv 
cutioh is good, Firri non debet, faflume valet. But the Lord ba SY 11 
. | of the Franchiſe may have an Action gf the caſe againſt him ws ey re _ 
| forit. Butif the Bailiff of a Franchiſe do Execution without ei! done by 
this Franchiſe, it is void, and he a Treſpaſſor in all he doth, hum, ocnor, 
| | 11 4.4.79. 2+ }fthe Sheriff open or break any houſe to do 5:36, 
1 | Execution at the ſuite ofa common perſon, the Execution **0n of che 
e | 1s good, but the party whoſe houſe is broken, may have an 
r | Action of Treſpaſſe againſt.him for the breaking of the x, (,.q;. 
{ | houſe, Cro.5:93. 3. Ifa Sheriff do make Execution upon * 
- | aCapias ſatifaciendum, Fieri facias, Havere facias ſtiſinam, 
i» | Habere facias poſſeſſionems, a Liberate, or any ſuch like final 
y | Proceſs, upon which no further Proceſs is co go, though he& 
7+ | never return the Execution, yet is the Execution good, But 
if the Execution be made by Inqueſt, as upon an E/cgit, or 
ie | the like, there Execution is not well done, if it be not re- 
s, | torned. If the Sheriff levy the money, and give it to the 
he || party Plaintiff, though he never make any retorn to the 
ad | Court, it is good enough, Coo. 5, 90. 4 67. 11.40 20H. 
ſe [.6. 24. 4. If the Sheriff have a Fieri facias, 'or Capias ad Treforfſe 
re | ſat:sfaciendum againſt a man, and before Execution he pay Falſe Impri: 
ng | him the money ; in this caſe he cannot do Execution. a” fonmeur, 
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JO. EXFONren, 
"if he do, an ARtion of Treſpaſſe or falſe Impriſonment 1j- 
eth againſt him, ' Per Joſt. Jones, & Juſt. Berkly, B. R. Paſch, 


I2 Care Y 


Uponan Ha- Uponan Habere facias ſeifinam, or poſſeſſionem, the Sheriff 


bere facies /e;» js to put the Plaintiff into poſſeſſion of the Land recovered 
ſinan,er peſſe/* according to the Writ ; and if ir be of a houſe, and he can- 
_— not otherwiſe do Exccution of the houſe, he may break 
_ open the houſe to do it,” Coo. 5.93. If the Judgement be 
for Rent, the Sheriff may make Execution by word, of 
by any part of the Land out of which the Rent doth iſſue, 

FNB 179. 
Upon a Capias The Sheriff uponthis Writ is to do his beſt to take the 
at $atifaci» body of the party in Execution, and for this purpoſe he isto 
endun. ſeek for him, and if the door of his houſe be open he may 
Secte b, 50 into his houſe, and take him our of the houſe. But he 
may not break open the houſe, nor ( as it ſeems) may he 
pull the latch, and openthe dore if it be ſhut, Coo, 5.91,94, 
Dyer 67-224. And yet if the Officer do ſo,and by that means 
doth apprehend and arreſt the party, the Arreſt is good, but 
the Ofhcer may be puniſhed for his exceſſe, Per ch. 7oft, Ho 
bart.Paſch. 21 Fac. And if the Sheriff cannot finde him he 
muſt retorn vpon the Writ a nor eft invents ,and thereupon 
 thePlaintiffmay have a Writ of Exigent,and fo outlaw him, 


Dyer 67.224. | 
Upon a fer; The Sheriff upon this Writ is to do his utmoſt endeavour 
facies, to levy the money upon the Goods and Chattels of the De- 
Sc 9. fendant, and for that purpoſe to enquire and ſeek, if he can 


finde out any Goods or Chattels of his, whereof Executi- 

on may be made ; And it will be wiſdome in the Plaintiff to 

make a diligent ſearch to ſee if he can finde ont any thing to 

be taken hold of, and if he can diſcover any, to direct the 

Sheriff to it, whoex Officio isto take it, and to ſell it, and 

if he cannotſell it, heisto retorn it ſo, and thereupon x 

Writ called a venattiont exponas ſhall be ſent to the Sheriffto 

2 force him to ſell them, and pay the Plaintiff. But for che 
»* opening hereof, theſe things are to be known, 1. If the 

out-dore of the houſe be open, the Sheriff may go into " 

houſe 


that 
ho 
eo 
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honfe, and take any thing there'liable to the Execution, and 
deingcome inat the open door, it ſeems he.may break open 
any of the intier doors, 18 £4. 4.4. Coo. 5.90. Coo. 4.74. 
2. If any of the Defendants Goods or Chattels be made a- x4 
way by fraud and covin of purpoſe to deceive Creditors, the : 
Sheriff may notwithſtanding take them in Execution, Coo.5, 
90, 3. If the Sheriff take Leaſes for years or other Chat- 
rels real in Execution, he may ſeiſe and ſellthem without ta- 
king an Enqueſt by a Jury of them,and the fale will be good, 
Co0.5.90. 4.74 4 If a Sheriffafter Execution made, (ell 
| | Goods or Chattels, and after the Judgement whereupon 
the Execution was had is reverſed by Writ of Errour, yet 
the ſale made by the Sheriff is good and unavoidable, As. 
5.90. ' 5. If the Sheriff ſell che Goods under foot, yet 
the ſale is good, and the Defendant hath no remedy ; 14is- of che 
And yet if there be Covin between the Sheriff and the catc. : 
buyer, perhaps the owner may have remedy by an Action of 
the Caſe, or by ſome other means, Kelw.64. + | 
The Sheriff upon this Writ is to purſue the charge and di. Up25n an El:. 
recion of the Writ ( that is) todeliver tothe Plaintiff the 87 
one half of the Defendants Lands he had, at, or after the **%19. 
time of the Judgement, and all che Goods and Chattels the 
Defendant hath at the time of rhe Execution done. But in 
this caſe the Sheriff may not do all himſelf, as he doth upon 
the Fiers facias. Forin this caſe, the Lands, Goods and 
Chattels muſt be found and prized by an Inquiſition, and the 
verdit of a Jury, and the tame, andthe value thereof re- 
torned before he can deliver them to the party or ſell any of 
them away, and thenif chere be any Leaſe for years,the She- 
riffmay either ſell it, and deliver the money to the Plaintiff, 
he (or he may deliver itto the Plaintiff at a yearly value, which 
nd [he _ C09.6:73» 4475. 7-39. Plows5 24.441. Dyer 106 Weſtm. 
2CHAPi20» 
If . eu be two ſeveral Judgements againſt one _ be 
the 


14 
Fro 


t+[{hat firſt ſes out the Z/:gi; ſhall have the one half of £: 

cheſ#bole, and he that ſueth our the E-gir laſt ſhall have but 

theſe one half of that which is x Trin-38.Eliz,(0.B.Cnria 
23 3 


uſe 
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in Hints Caſe. If an ARion be amo againſt one upon 
the Deed of his Anceſtor, binding bis Heirs to do any thing, 
and Judgement be had againſt the Heir in this caſe the 
Plaintiff may either have this Execution of the one half of 
his Land upon the Srat.of Weſtm.2. or (as it ſeems) he may 
have Execution of all his Land by a Writ at the, Common 
Law, Plow.440. | ks 
In whatcaſe * Tfa man be in Execution for a Debt upon a Capias ad {a- 
tie Detendart +,4F,:ciendum, and die under Execution, the Debc unpaid ; 
Il ke #5; 4 co 18 this caſe the Execution is not _ But the Plain- 
Chg tiff ſhallhave as much remedy to'take his Execution upon 
ornet, * his Lands, Goods or Chattels,” as if he had never taken his 
$:4,51 Hhody in Execution, Srat. 21 Fac.ch.24.Coo.5 .86, 
ByAtofGod. Tf two be in Ex<cution for one Debt, and one of them 
die under Execution, this doth nor diſcharge*the other, 
FNB 146 *© | 
By AQ cf Law . Tf one be in Execution upon a Capias ad ſatisfaciendumy, 
and the: Court adjudge the Judgement or the Executi- 
on erroneous, and fo nvll it; by this the Defendant 
ſhall be diſcharged of Execution, Coo, 8. 143. 38 Þ, 
6. 4+ | : 
\ Ifonetaken in Execution eſcape, . and the Plaintiff bring 
his Action againſt the Sheriff, or have a Cepi retorned upon 
the Capias ad ſatisfacicndum, and this is filed ; in this caſe 
the Defendant as to the Plaintiff is' diſcharged .of Executi- 
on for ever ; But if no Cepi be retorned, nor. AQion 
brought againſt the Sheriff; in this caſe the ſ.aw doth judge 
him to be out of Execution, 13 H.7. 1. Plow.36. 33 H. 
6» 47. | 
If divers bein priſon for one cauſe , and the Plaintiff re- 
ceive ſatisfaction from one of them, all the reſt are to be diſ- 
charged, Coo.11.7. 2 R.3.9. Butif two be bound ina bond, 
and Judgement and Execution againſt them borh, this will 
not diſcharge the other, nor ſhall he be diſcharged rill- the 
Plaintiff bave recovered the Debt of the Sheriff, C90.5.86, 
If one be taken by a Capi. pro fine, infuch'a caſe wherein he 
ſhall be ſaid to be in Execution for the Plaintiff atſo, and bh 
# - ; 4 . . + d 49 0 
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do afcer ſue Execution = _ the Defendant by F:eri fa- 
cias, 'or Elepgit ; in thiscale the body is diſcharged from Ex- 
ecution,. astothe Plaintiff, 13 H.7.6. If one be in Executi- 
on by a Capias pro fine, and heis after taken in Execution 
for a felony ; inthis caſe he is diſcharged of the firſt Execu- 
tion, 6 E4.4.4. Dyer 60. If a priſoner be delivered out of 
Execution by priviledge of Parliament, this is no diſcharge, 
but after the priviledge is determined he may be taken 
54in, Stati1 [ac.ch13. | t:.% 16 


being in Execution, amounting to a diſcharge of the Exe- 
cution ; thisis not a diſcharge ip/o fafto, bur by this means 
the party may procure a diſcharge. And yet if che Plaintiff 
himſelf ſhall deliver the priſoner out of Execution, hereby: ' 
he is :pſo fa&o diſcharged of the Execution for ever. So if 
the Plaintiff acknowledge ſatisfaftion of Record, by this the. 
Defendant is for eyer diſcharged, Coo.5.86. 6.13.C00.8.152. 
Dyer 152-T vin.9. lac. B.R. 


be in Execution preſently upon that Writ, though he ne- 
ver make any actual Arreſt thereupon, Coo. 5. 89. 11 H. 4, 
12,14. In all caſes where the Plaintiff may have a Capi.u ad 
ſatisfaciendum inthe ſuir, and the Defendant is taken by a 
(apias pro fine, Or a { apizs utlegatum after Judgement, 
there the Defendant ſhall be in Execution preſently at the 
ſuite of the party, alſo without prayer-or motion to the 
Court, And in all cafes where he may have a Fieri' facias, 
ind no Capias ad [atisfaciendaum, as in Aſſite, Rediſſeſin, 
and the like, and the party istaken by a Capi. pro fie, and 
committed to priſon at the Keepers ofthe Liberties ſuite ; in 
il{theſe cafes alfo;--upona prayerand motion tothe Court, 


the Defendantſhall be jn Execution for the party alſo, . bur 


tot without prayer. And in caſes where the Plaintiff hath. a 
7 Uu _ Judge- 


' If the Defendant pay the money, he is bereby to be diſ- gyche A2 ot 
charged of the Execution: But if the Plaintiff make any re- the parties. 
. leaſe, defeaſance, or other ſuch like Atto the Defendant 


If the Sheriff havea man in his Cuſtody by Proceſs of When a man 
Law, and afterthis a Writ of Capias ad [atufaciendum is (1! be laid ro 


delivered to him; in this caſe in Judgement of Law he ſhall 2 in Exccutis 
- me 212,07 Nat, 
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Judgement, and doth ſurceaſe his time, fo that now he can- 
not have Execution by Capias ad fatisfaciendum, or Fieri 
facizs. But be'is put to his Scire facias, in theſe caſes if the 
Defendant happen after to be taken by a Capies pro fize for 
the Keepers of the Liberty, or by a Capias wtlegatiom, he 
ſhall not be in Execution for the Plaintiff without prayer or 
' motion to the Court, Cp0.5.89. FNB,121. 7 He 6.6. Dyer 
3c6. 11 H.7.15. 13 H.7.1. I | 
If a man arreſted by a Latitat be in priſon for lack of Bail, 
and the Plaintiff ger a Judgement againſt him; in this caſe 
| he ſhall not be ſaid to be inpriſon, unleſle the Plaintif de- 
fire it, 21.4. 74c.B.R. Carres Caſe. So in caſe where a pri- 
ſoyer iscommitred to a wrong priſon, or unduly committed 
ro priſon, Dyer 197.3c6. It after a Judgement piven, the 
Judges of their own heads, or at the requeſt of a Goaler, or 
the like, without any- prayer cf the Plaintif, do commit 
the Defendant to priſon, by this the Defendant ſhall not 


be ſaid to be in Execution at the ſuite of the Plaintiff, 


Dyer 297. 

And in all theſe, and ſuch like caſes where the Law doth 
once ad judge the party to be in Execution at the ſuite of the 
Plaintiff, 1f the Sheriff ſuffer him to eſcape, heis charge. 
able for the ſame to the Plaintiff in an Action of Debt, or 
" thecaſe, Dyer 3c6. 
Where, ard in If a Defendant die, his body being in. Execution, the Plain- 
what cafe a tiff may have a new Execution againſt the Lands or Goods 
min C:-i{ have of the Defendantas he pleaſeth. But the Plaintiff whiles be 
2 ow ExCU- hath the body of the Defendant-in Execution, can bave n0 
other Execution againſt his Lands or Goods, Coo. 5. 65,66. 
86.87. Ifa man have Lands in Executien by an El/egis, and 
he be wholly evicted out of it; inthis caſe he may have a 
new. Execution either againſt the Defendants Lands or 
Goods, as be might have had before the firſt Execution, 
only hemuſt firſt. have a Scire facies againſt the Defendant, 
or he that comes in under him. But if a man beeviced' out 
of part of the Land, or for a time only, ſo thas he may take 


Debt, 
ACi2a of the 
Cale... * 


and how 
Sect, || 3» 


SUi1E/ac33% 


he 


bis full Execution by holding it over afterwards ; inthis caſe] 


— 
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he ſhall not have a newExecution, for a'man ſhall never have 
a new Execution by the Statute of 32 H.8.chap.z. But in 
caſe where he is clearly evicted out of all that which he had 
in Execution, Cov.4.66.. Ainew Execution inay be ſued a- 
gainſt any man, who by Priviledge of Parliament ſhall be 
(et at liberty, State5 Fac.chap.13. | | 
Itis a Writ lying where a man hath a Ju t in the Executiore 74 
County-Court, Court-Paron, or Hundred-Court againſt dicii, Whar ir 
Plaintiff or Defendant, and the Execution is deferred in fa- '* 
vour of bim, thenthe party gcieved may have this Writ to 
haſtenict, FW B, 120. 


yo v 4 y hy 


” -- Ca as KLIE 


Of a Habeas Corpora, Diſtringas furatorum , and 4 
= Pemire facias 


Was faciasis a Writ going out of a Record, and ly- What they are 
ing where two parties plead, and come to iſſue upon 

the ſaying of the Countrey, for then either party may have 

this Writ directed to the Sheriff, to cauſe to come xxxiiij 
lawfull men of the County to ſay the truth upon that iſſue 

taken ; and if they come not at the day of the Writ retorn- 

ed, then ſhall go forth againſt them a Habeas (orpora, and 

then a Difringas, other Writs to bring them in to try the 
matter; and theſe two laſt Writs are ufually granted thus, 

Nifs price fuſtitiarii venerint , &c. and are retornable af- , 
ter the time the Judges do come their Circuit, and then 

are diſpatched by their Commillwon of Af prices, Od N B, 

I57. 
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| Iademptitate Nomints. -Moderata Miſericordia.” 


What it if 


Vhat it 1% 


CH aPr. XLIV. 


Of an Idemptitate Nominu. 


T His is a Writ lying where a Writ of Debt, Covenant, or 


the like Action is brought againſt one man, or he hath 
entred into a Recognizance, or the like, and another man 


- of the ſame Surname is taken or vexed in his Body, Goods, 


or Lands by that means ; inthis caſe the party vexed, or his 
Executors after his death, if his Goods be taken, may have 
this Writ directed to the Sheriffor Eſcheator, as the caſe re- 
quires for his relief, and ifthe miſtake be found, he ſhall be 
acquitted: Andifan Officer ſeiſe his Goods or Chattels, 
ſuppoſing him to be out-lawed, where he is not, but ano- 
ther man of the ſame name, or the Surname be not well ſet 
forth ; in theſe caſes it ſeems this Writ lyeth , Finches ley, 
454. FNB, 287. Kelw. 89. Dyer 85. Stat. 9 H.6, ch.q, 
37 E4.3. ch.2. | | 
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CHAP, XLV. 
Of 4 AModerata Miſtricordia. 


J* isaWritlying to relieve a man. where a man is extream- 
ly and unreaſonably amearced in a Court-Baron or Conn- 
ry-Court,and the Amearcement is not affered. And by this 
the Judges of the Court wherein the Action is brought, ſhall 
have power to try and judge of the reaſonablenefle of the 
Amearcement, Terms ley, F N B, 74. Coo. 11.43. Thisis 


grounded uponthe Statute of 1/agna Charta, ch.14. which 


15 that a Free-man ſhall not be amearced for a ſmall fault,but 
according to the meaſure of the fault, and for a great fault 
according to the greatneſle of the fault, 


Chap. 


Latta." Nor oniittas. 309 + 


Of a Latitat.” 


ons are called originally into the Upper-bench ; and it 
_ hath the name from this,” becauſe-inreſpe& of their better 
expedition a man is ſuppoſed Latirare (4.) tolurks There- 
fore being ſerved with this Writ, he muſt put in ſecurity for 
his apparance at the day. Therefore the form of this Writ is 
after the retorn, Non eſt invents in balliva, &c. ut in caria 
nſtra coram nob1s ſufficienter teſt atum eſt quod prediftus, &c. 
Latitat & diſcurrit in Comitat# tuo,  Ideo tibi precipimus quod 
rapiat praditt T, S1imvent,&C. .& eum falvo, &c. Ita qua 
habeas Corpus ej, &C.. wn 


T- is the-name of a Writ whereby all men in perſonal AQf- har i is, 


CH A Po» SELVIL 


Of a Non omittas. 


RY 


T His is a Writ lying where a Sheriff doth retorm upon a What iris, 
Writ to him directed again{t a perſon dwelling in a 
Franchiſe, That he hath ſent to the Bailiff of the Franchiſe, 

that hath the retorn of the Writs, and he hath made himno *+ 

anſwer, or hath not ſerved the Writ; in this caſe the party 

may have this Writ tocommand the Sheriff to enter upon 

_ [theliberty, and execute the: Writ himſelf, which otherwiſe 

, {hecould not do, but hewould be liable ro an Action'of the Aftion of the 
. Jcaſe, And inthis Writ the Bailiff of the Franchiſe is to be —*&* 

| [warned in,and if he come not at the retorn of the Writ,then 

t [ailthe Writs that go forth afterwards in that ſuite ſhall! be 

c [with a Non omittas, Terms ley ,Old N.B.44. 
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What it is, 


Crna? XLYHI. 
Of 4 Nifi prove. 


A Nif prive is a Writ lying in caſe where a Jury is 
A ted and retorned before the Juſtices of the 
one Bench} or the other, the one part or the other in 
the ſuite, making Petition to have this 'Writ for the 
eaſe of the Countrey, which is therefore called a Niþ 
27345 , becauſe of theſe words in the Writ ; For when 1 
tuite is degun in either of the Benches, or in the Ex- 
chequer, and the parties in pleading varie in a point of 


Fa.” As if the ſuite be for taking of Goods, and the. 


Defendant denieth it, then the Plaintiff is to maintain 
that he took them, and then that iſſue is to be joyned 
between them, which is to be tried by a Jury of Twelve 
men of that County, where it is ſuppoſed the Fad is 
done, and thereupon a Writ of Yenire facies is awarded by 
the Judges to the Sheriff, to warn xxiiii men to come 
by a day, out of which Twelve are to be taken to try 
that iſue ; And this the Sheriff is to execute and re- 
torn. And if the parties appear not hereupon, there go- 
eth a Diftringas to diſtrain their Lands by a day , if the 
Trial be not before by the Juſtices of Nif prixs , as al 
wayes it is. So that thisis but a common adjornment of 
the cauſe, the Sheriff being commanded to have the Ju- 
Tors the next Tearm at Peſtminſter, Nis price, ſuchi 
day, Vencrint Jniſticiari;,86c. The Appendix to Juſtice Deb 
ridg Tremiſe, F N B, 240. Ola N B. 159. pen 
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j or remainder to me of his Tenant for li 
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DP} 


1 Partitione facionda, 4c + 


, Ad. ——____ — 
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Char. XLIX. 
Of a Partitione facienda. 


T His Writ lieth where two or more men hold Lands or Wh itis, 
Tenements together jointly, or in common and undi- 
vided, which are drvidable by Law, and fome of them re- 
fuſe to divide them ; in this caſe the reft may enforce them 
toit, by this Writ to the Sheriff, who will thereupon dy a 
Jury of the Bailiwick divideit, Terms ley. © T3 


WD DN 


———— © a 


CHap. L. | 
Of a per ue ſervitia, Quid fatus clamat, Quem 


redditum reddit. 


WH isa Writ lying, where the Lord by Fine hath grant- Per Que /ervi- 
| & ed away his Seigniory ro me, and the Tenant will not {Par ith, 
attorn ; in this caſe Tmay have this Writ to compel! him' 6 


it, Terms ley. 


This is a Writ lying where a man by Finedoth grant to me 292-1 1-/di- 
aRent-charge, or any other Rent that is not a Rent- Service, er , 
and che Tenant of the Land out of which the Rent deth if- : 
ſue will not attorn; in this caſe I may have this Writ to en- 
force him to it, Terms ley. Es 

It is a Writ lying where a man doth grant the Reverſion Ouid Terk cls) 


Tenant will not attorn ; in this caſe Imay have this Writ to 
enforce him ro it, Terms Hep. 
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312 Prambularionefacienda Reviouabilidus Diviſi tee 


CHAP bL& ) 


Of a Perambulatione facienda Rationabilibus Diviſis, 


Ferambulatios His is a Writ lying where two Lordſhips lie together; 
Ss = and ſome encroachment is made by one upon the other; 
Whatit5. | inthis caſe both the Lords may agree, and by this Writ the 

| Sheriff taking with him the parties and: neighbours - may 

' make aPerambulation, and fet the bounds as they were. be. 
Rarhinatitibur fore : But this mult be by confent, for if one refuſe, then 
Jivific, Whar if thiscaſe the party grieved muſt have a Writ called a Katie 
it is, P »abilibus Divifſs. 


a. 


$9 — 


Y .Cuae?. LII, 
Of a uo Mins. 


Bug Minus, T is a Writ lying in the Exchequer, which any Fermoror 

Wha it is, Debtor to the Keepers of the Liberty,- may have againlt 
any other for Debt or Treſpaſſe in the Exchequer, in the 
Office called the Common-pleas, by which the Plaintiff 
doth ſurmiſe, that for the wrong the Defendant doth ty 
him, he is lefle able to pay them their Debt or Ferme. And 
this doth give Juriſdiction to this Court of Exchequer, to 
hear and determine the buſineſſe , which otherwiſe 'could 
not be done by this Court. | 


- 
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Cuavr, Lin.” 


Of a Lud permittat, 2no ure, Admcaſurement, 
of Paſture Secunda Superoncratione, 


Suodpermit. UT is a Writ lying where a man is difleiſed or put out of his 
tat, Waar itis, RCommon of paſture, and the diſſeiſor alienerh or _ 
ſeiſed, 


his 
eth 


ſed, 


—— — ——— _ _ ——_—Co 
OP — 


Quo Warranto, --— 
ſeiſed, and his Heir entereth , and the Diſſeiſee die - in this” 
caſe his Heir ſhall have this Writ for his relief. This, 
Writ alfo lieth for relief to a-man_ againſt him that 
hath levied a Nuſance upon his Free-hold , Terms ley, 
Finchsgs» Y | | 4 
This Wrirlieth whereI have Land, wherein another man 2z0 Lure, 
challengech common of paſture, of late, within the time of 9 2515» 
memory, to enforce him to ſhew by what Title he claimeth 
this Common, F NB 128: . TS 
This is a Writ lying where many have common of paſture a dmesfire. 
inthe waſte or ground of another man, and one of them menc of pa. 
1, putting on more beaſts ſure or com» 


oy 


doth ſurcharge the Commozx; \. ne 
then he ought ; in this caſe any one, or all the reſt of the 92PWhi itis 
Commoners may have this Writ againſt him, or one of them 

may ſue him that. ſarchargeth, and all the reſt ; for all the 
Commoners muſt be Plaintiffs or Defendants in the ſuite ; 

and by this means it ſhall be admeaſured and ſet down how 

they ſhall take it. And if any of them do afterwards break 

this order, the party grieved may have another Writ, called 

a Secunda ſuperoneratione, and thereby he ſhall recover Da- Secunda Super: 
mages, and the offender ſhall loſe the value of the Cattel, 9774/1016, 
wherewith he did ſurcharge, to the Common-wealth, as 'V***** i%+ 

a forfeiture, Terms ley, FNB,'225, See before eAdmea- 

ſarement. , | 


—- ———— — ——_ 


CHaPp. LIV. 
Of a Yue Warrantoe 


YR is a Writ lying for the Keepers of the Liberty, where What it's. 
one hath no Title to a Franchiſe ( as having. never any, : 
or having forfeited what he had ) to recover it into their 
hands, and by this the party that doth claim the Franchile, 
is to ſhew by what Title he holdeth it, and if he appear not 
ro doit, then the Franchiſe is to be ſeiſed for them, Nomire 
a;ftriftionzs bythe Sheriff, and thenthe' party hath a _ 

| Yy y 
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by a Replevinto avoid that ſeiſure, and if he dir not with- 
inthe time, then he doth loſe his Franchiſe for ever, and 

*this is to be brought before the Juſtices of Aſſiſe, or of 
Eyre: and if it be foundtheparty do uſe it withour Title, 
Judgement will be, that ke ſhall be outed ; if it be found 
he bath abuſedir, the Judgement will be that he ſhall for- 
feit it. If neither, thefame Juſtices will allow it, and b 
this allowance before them the Keepers of the Liberties 
are bound.But an allowance in a ſuite in the Common-pleas 
will not binde them, Coo. 9.23. Fincheſley 322,323-Cromp.7 ur. 
144,145-Sta.of 2nu0Warranto.18 Ed. 


Cuar, LV. 
Of an Atﬀtion of Treſpaſſes 


*He word Teaſe inour Law is commonly taken for a 
'Þ woo or offence done by one'man to another. And fo 
itis ſometimes againſt che perſon of a man; and ſometimes 
againſt that which'is his. And both theſe kinde of wrongs 
do ſometimes lie in not doing ſomewhat a man ought to do, 
and ſometimes in doing what a man ought not to do. Theſe 
wronss are alſo ſome of them accompanied with a kinde, or 
at leaſt with a colour of violence, and ſome of them are done ' 
withourany violence, and conſiſt rather of matter of fraud 
or negligence. For remedy againſt che laſt kinde of offences 
the Action of the caſe is provided. And of this we have writ- 
ren largely in Chap.13,c. Burt' the remedy that is given 
for injuries done with force, or colour of force, is by this 
kinde of ion, of which weare now to treat in this place: 
And io Treſpaſſes are either extraordinary and greater, or 
ordinary and leſſe.The great Treſpaſles are killing or wound- 
ing a-man, pulling down or firing of houſes or mils, or 
throwing down of -Park-wals or pales, and ſuch like. The 
leſſer are the beating of a man, entring into his Cloſe, ta- 
king away his Goods, orthe like, Both theſe are alſo either 

to 


— ww 


Ip Attion of Treſpaſe. = ws 


to the perſon of a man, or to that.which is his, Of the leſ- 
ſer wrongs done to the perſon of a man, there are four kinds, 

or five degrees, whereof we ſhall ſpeak in this place. Me- M-naciog, 
nacing or threatning ( which is ) where one doth threaten 2: it :s. 


to do another any hurt. Affault ( which is) where one *%it» Whae 


doth unlawfully ſer upon and attempt to beat another, bur gacc..y. w 
doth it not. Battery (which is ) = one doth unlawful- i as TWO 
ly beat another. Maim ( whichis) where one doth by any Maim, har 
violent a offered to another, take from him the uſe of any '*'*: 
of his principal members of his body, whereby his ſtrength 
is impaired, and he made more unfit to ſerve the Common- 
wealth. Impriſonment (which is) where a manis reltrain- [mpriſcn- 
ed of his ordinary and lawfull liberty , that he cannot go m-rr, What 
about his buſineſs, as at other times. The wrongs that * 5: 
are done to that which is a mans (thatis) his Goods , they **® ® 
are to his Goods animate or inanimate. Animate, either rea-— 
ſonable, as Wife, Childe, Servant, Tenant, Ward, or the 
like ; unreaſonable, as beaſts, fiſh, or the like, His inani- 
mate good is either his Land or Plate, Houſhold-ftuff, or 
the like. Theſe Treſpaſſes are alſo done either with pre- 
tence of Title, by which the property is altered, or with- freperty- 
out pretence of Title, They are alſo faid tobe local ( that 
is) annexed to a place, as cutting of Trees, Graſſe, digging 
of ground, orthelike; orelſethey are tranſitory , as the 
beating ofa man, carrying away his Goods, ſpoiling of 
Writings, or the like. And for remedy againſt cheſe kinde 
of wrongs, this Action or Writ is appointed, Fincheſley 
203. 198, Coo.1. part of his Inſt. 57. 126. Olt NB 48. 
Cromp. Fare 33- : 
' The word Treſpaſſe is ſometimes uſed for the Writ of Writ of Tre- 
Treſpaſſe, which is where any Treſpaſſe is done by one to 'P-ile, What it 
another, which is ſuppoſed to be done with force ana arms; ** 
and by this the Plaintiff ſhall recover Damages according to 
the wrong done to him ; And the Defendant found guilty - 
of this offence, is (rigore jurts) to pay a Fine tothe Keep- 
ers of the Liberty, and to be impriſoned till he pay or 
compound it. And this Writ muſt alwayes ſuppoſe 
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the wrong to be done, vi & army, Fincheſley 198. Old 
N B 4% 
Where, avdin All perſons, men, women and children,not diſabled to ſue 
what caſe this jnaftiy Aion, may, having ſuch a wrong done unto them, 


Attion het, a+ f,,r which this Action heth , have this Action for their 
S$eQ 3, 558 


3 InrelpetfF The Churchwardens of a Pariſh may have this Aftion a- 
the party gainit him that doth break or take away any of the Pariſh 
wronged, an Goods, belongings to the Church, as the Communion-Cup, 
who may 921e Table-cloth, or the like, in the cuſtody of the preſent or 
wor _—_— former Church-wardens. But no Pariſhioner can have this 
; " Action for theſe Goods. And for a wrong done to the 

. Church, by breaking the Bels, Wals, or the like , or to 

the Church-yard, by cutting of Trees, eating of Graſſe, 

Churcheward, Or the like, he that is Parſon of the Church by Inſtitution 

ens, and Induction, not the Church-wardens, muſt have this A- 
Aion, Broo.T reſpaſſe 289. F N B,go. 21 H.7.2. 

Maſterofan The Maſter of an Hoſpital may have this Action for the 

Hoſpital Goods of the houſe taken away in his own , orin his Prede- 
ceſſors time, F NB 89, 

Executors, Executors may have this Action for the Goods of the Te- 
ſtator taken out of their poſſeſſion. And ſo may the Ordi- 
nary for the Goods he hath as Ordinary, and are taken out 
of his poſſeſſion. But otherwiſe it is for the Goods taken 
away from the deceaſed. And yet the Executor ſhall have an 
Action of Treſpaſſe De boxz: aſportatss tn vita teſtatorts, FNB 


: 92. I17» ] : : : 
Husband and For any the leaſt beating or impriſonment of my wife, we 
wife. _ together may have this Action; Bur if it be ſuch a beating, 


as whereby I loſe her company or ſervice, | alone without 
her may have this Action. So for any the leaſt hurt done to 
my ſervant, he may bring this Action. Bur unleſſe it be ſuch 
Maſter and a hurt as thereby I loſe his ſervice, I cannot being this Ai- 
Servants on, 20 RH.7.5. 22 Aſ. 16 H.7.11. Coo.3.112. 10.130.5.108. 
Old B. of Entries, 555. | 
Jointenants. * If two men hold Land jointly, and Treſpaſſe be done up- 
on the Land, one of them alone without his companion can- 
| | not 


_ of Treſpaſſe. 


not ſue, for the Defendant will avoid the ſuite by plea, 01d 


B.of Entries, 557,587. 


7 | 
- One that hath but a bare poſſeſſion of, and no good Ti- He thit hath 
tle to Land, may have this Action for a Treſpaſſe done up- *1* poſſcſiion 


onthe Land againſt any one that hath no right , but not a- 


only, 


gainſt him that hath right, Plow 431. 546: 3 H.6 32. 12 Ed. 
4.8. 4 Ed.4.73. And yet he that hath a Right or Title to? 


Land only, either by Deſcent, Condition broken, or a 
Leaſe made to him, and he hath not made his aRual 
Entty into the Land; in this caſe he may not bring this 
Action for any Treſpaſle done upon the Land, Kebw. 163. 
Plow. 144. 

He that hath but the herbage of a ground, may bring this 
Aon for wrong done to him inthe graſſe of the ground, 
but not for cutting or ſpoiling the trees of the ground, Dyer 
285. 5 H.7.10. 

It hath been ſaid, That the Leſſee for years cannot have 
this Action againſt his Leſſor for taking his Cattel by way 
of Diſtreſſe upon the Land, though there be no cauſe of 
their taking, Fizcheſley 199. 5 H,7.10. Broo. Treſpaſſe 220s 
But I doubt of this. 

All perſons male or female, lunatick, perſons under age, 
and others that do any fuch wrong, for relief againſt which 


2 Inreſpe& of 


Herbaze, 


Lefice for 
yeals,, 


t5e perfon that 
doth the 


this Action is given, may be ſued in this Actjon, D. & St. wrong, and 
h.25. Hob.Rep.176. Not only he that doth the wrong, bur who may ve 


he that is acceſſary to it before or after the thing done, may 
be charged as principal by this Action; inſomuch as he that 
doth command, perſwade, procure or incite another to do 
a Treſpaſle, before it be done, eſpecially if he be preſent ar 
the doing of it, or doth participate with it after it is done, is 
a Treſpaſſor, and the party grieved may have this Action a- 
gain{t them all, or any of them for it, Coo.upon Lir.57.Bros. 
Treſpaſſe 113. D.&+ St.25. 12 H.7.15. Dyer 244, 

And therefore if a man do a Treſpaſſe to my uſe, and 1 
do afterwards agree to it, in this caſe Iam a Treſpaſſor, and 
may be ſued for it, Broo. Treſpaſſe 256. So if Iwithout 
authority had in the time of the warre as a Commitipare 
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with others joyned ro ſummon a man to appear before us, 
and then the other Commiſfioners without me had impri- 
foned, and made him pay a Fine. Tt ſeems I ſhall be ac- 
counted a Treſpaſſor in all this, Per Z#ftice Fermin at Glouc, 
Aſſiſes, 1649. If the Maſterlocka man up in a Chamber, 
and give his man the Key, and charge him to keep it, and he 
knowing of the unjuſt impriſonment, keep him there, he and 
his Maſter both may be ſued in this Action for this. And 
yet if the ſervant knew not of it, he ſhall not be charged, 
22 Ed.4.45. And ifa ſervant do a Treſpaſſe by the Maſien | 
command, both of them may be ſned in this Action. Butif || - 
the ſervant do more then he 1s commanded , as if his Maſter |} | 
ſend hin to diſtrain,and he after he hath taken the Diſtreſſe | ' 
doth abuſe it,or the like;in theſe caſes theMaſter ſhall not be || {i 
charged for any more then what he gave command to do, || a 
but the ſervant ſhall be charged with the whole, 21 H.7.21. || 
Dyer 365. And if my ſervant of his own head, without ary || h 
knowledge or command of mine doth a Treſpaſſe to anothe | y 
man, I ſhall not be chargeable with it,13 H.7.15.Kelw.3. As | E 
if the Sheriff make a warrant cothis Bailiff to arreſt the body, || iti 
orattach the Goods of 7. $,and the Bailiff attach the Goods, | W 
or arreſt the body of 1.N; in thiscaſe no Aion will lie x | vi 
gainſt the Sheriff, but againſt his Bailiff for this, 2.7. ?ac.( 4. | be 
'B. If many come todo a Treſpaſle, and they are all preſent Þ in 
when the Treſpaſle is done, and ſome of them do only look | 20! 
on, and do nothing, yet they be all charged as Treſpaſſors, if the 
they do notdeclare their difaſſent to it. Butif ſome of then hav 
fall intothe company accidentally, contra ; for they may not[dot 
be ſued, Hob. Rep.pl.69, | Plos 
If a Court, or Judge of a Court meddle with,and admit off If 
ſuites in matters wherewith they have nothing to do, norſnd. 
have colour of Juriſdiction, as if the Court of Commonad i 
pleas meddle with matters of the Crown, the Leet or Juſticanl 
of peace with Actions between party and party,or the Courſ It 
of a Mannor with Land-without the Mannor ; in theſe andpd r 
ſuch like caſes where the Court,or Judge, or Juſtice of peaedo 
ſhall ſend out any Proces or Warrant to arreſt, or do amftio 
Es 


— 


it of 


e__.- 
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Execution, and the party is thereupon arreſted, or any Exe- 
cution is done, he may have this Action not only againſt the 
party, or miniſterial Officers that do make the arreſt,and do 
Execution, but alſo againſt the judiciat Officer that doth 
ſend the Warrant or Proces. Bur if the Fudge or judicial 
Officer have juriſdition of the cauſe, and do only miſtake in 
the manner and order of proceeding, as if in the Court of a 
Mannor where they ſhould hold. plea by plaint, if they do 
hold plea by Writ, or a Capias is awarded in the Common- 
pleas without an original, or a Capias is awarded againſt a 
Duke, or ſuch a perſon againſt whom a Capizs doth nor 
lie, or proces doth iſſue out in an unjuſt ſuite, and the She- 
riff or Officer doth execute this, ora Juſtice of peace doth 
ſend a Warrant to carry a man to Goal for felony' without 
any information or examination ; in theſe and ſach like ca- 
ſes the party grieved may not have this Aion either againſt 
him that doth execute, or him that fent the Warrant; And 
yet it is ſaid, That ifa Juſtice ſend a man to Goal withour 
Examination, that he may have this Action againſt the Ju- 
tice, A.8. Fac.B.R. And yet if in this cafe the Proces or 
Warrant come from a Court of Juftice, it ſeems no Action 
will lie againſt the Judges of the Court, for x Conrt cannot 
be ſued. Bur:fa Juſtice of peace ſhall ſend his Warrant ro 

an inferiour Othicer to carry 7.S. ro Goal, becanſe he doth 
not pay him a Debt of x! he oweth to him, or to 7.0, and 
the Officer doth execute this Warrant ; in this caſe /.5.may 

have this Action againſt the Juſtice of peace and Officer 

both, Coo.10. The Caſe of the Marſhal/cy, 8.6, 22 Aſſ 64, 

Plow.394. Kelw.129. 98. 

If a Juſtice of peace ſend a general Varrant to arreſt a man, 


no 


1or-Jad this Action will lie againſt the Juſtice only, and not a- : 


ind expreſſe no cauſe in it, and the Othcer execute it ; it is 


ſicÞainſt che Officer, 27.8. Zac B.R. 
our] If the Sheriffhave a Capias ad reſpondendirm againſt me, 
 anifiad make a Warrant to his ordinary Bailitfto arreſt me, and 


x: | » 


) al 


Es 


doth ſo, and the Sheriff doth not retorn the Writ ; this 
ion will lie againſt the Sheriff, nor againſt che Bailiff for 
| &.2. 2 this. 
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this. But if the Bailiff which made the arreſt were the Bai- 
liff of a Franchiſe,contra. 20 H.7.1, 2 H.7.22. If a Plaintift 
inany ſuite bring an unlawfull Warrant to the Sheriff, and 
ſhew him the party, and require him to arreſt him ; or bring 
him a good Warrant, and ſhew him the wrong party , and 
require him to arreſt him ; in both thele caſes the party 
grieved may have his Aion againſt them both. So alſo for 
any thing done againſt the Goods of the Defendant by the 
Plaintiffs miſ-information, B700.T reſp.307. 99. Officer.8. No 
Action will lie againſt an Heir, Executor, or Adminiſtrator 
for a Treſpaſſe done by the Anceſtor or Teſtator, Ao per- 
ſonalts moritur cum perſonas | | | 
A Servant or Ward may have this Aion againſt their 
Maſter or Guardian if they do abuſe them, 28 H.6. 25. If 
many men doaTreſpaſſe to me,I may ſue all,ſome,or any one 


of them at my pleaſure, Coo. 8.159. If a man force another 


man to ſtrike me, or thruſt him upon my ground, for this 
wrong I may have this Action againſt him that did force, but 
not againſt him that was forced, Hob. Rep. pl. 176. Motes 
Caſe. 2 Car. per Chief Baron at Sarum Aſſiſes. If I deliver a 
nother my Goods to keep to my uſe, and he give or ſell them 


ro a ſtranger ; in this caſe though I may have this Action, or 


an Action of the Caſe againſt him, yet I may not have either 
of them againſt the ſtranger, Lir.Se&.70. Coo.upon it. And 
yet if my ſervant ſhall ſell or give away my Goods to a ſtran- 
ger, and he take them _ withoutdelivery of my ſervant, 
it is aid inthis caſe I may have this Action againſt the ſtran- 
ger, No) 111.21 H.7.39. But-if one man take away my 
Goods by wrong (that is) ſo take them from me, as by his 
taking he gets a property in them, and then he doth deliver 
them over to another ſtranger ; or another (tranger doth 
take them away from him by wrong, ſo that he gets a pro- 
perty in them ; inthis caſe it ſeems I may not have this A- 
Rion againſt the ſecond taker , Bro. Treſp. 329. 21 H.7.39 
And yet it is ſaid that if a ſtranger buy my Goods of one that 
hathſtolen them from me ina Market or Fair,knowing them 
£0 be ſtolen ; in this caſe I may have this Action againſt hin 
% 
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as well as againſt the thief, D.& $2.149. If one diſſeiſe me of 
my Land, and afterwards another diffeiſe him, or he make a 
Feofment or Leaſe of it to another, and the ſecond Diſleiſee, 
Feoffee or Leſſee do treſpaſſe upon the Land ; in theſe caſes I 
may not have this Aion againſt the ſecond Diſſeiſor, Feof-' 
fee or Leſſee, as I may againi} the firſt Diſſeiſor, who muſt 
anſwer me all che Damages done by the reſt,Coo.11.5 1.67.9, 
13 H.7.15. 10 H.7.27. | 
_ If ThaveafreeWarren or feeding in another mans ground, 
"and the owner of the ground diſturb me, I may have this 
Action as well againſt him , as I might have had it againſt 
another that did me Treſpaſſe, 5 H.7.10. Dyer 285. -Sothe 
Leſſee for life or years may have this Action as well againſt 
the Leſſor for a-Treſpaſſe done by him upon the Land, as . 
againſt any other man, 5-H. 7, 10. So if a Feoffer having 
made a Feofment to me upon condition, enter before the 
condition broken, and after the condition is broken, and 
then he enter again ; in this caſe for his firſt entry I may have 
this Action againſt him, 10 A.7.22. If a Hue and Cry be le- 
vied without cauſe, and an Officer having ſome cauſe of ſu- * 


_ ſpition,arreſt me ; in this caſe I may not have this Action a- 


gainſt him, but againſt him thar firſt levied it, 21 H.7.27.1f a 
Lord diſtrain upon his very Tenant wrongfully, and the 


beaſts retorn to his Tenant, it ſeems he cannot have this A- | : 


Rion againſt the Lord for the wrong, but he might have re- | 
plieved them had they been impounded, F V B 96. 0 Ph 
This ARtion will lie fora Maim, impriſonment, Battery, ery ig 
or Aſſault done to the perſon of another. For if another, gone, ard for 

mae ſhall by any violent At maim me ( that is) deprive what cauſe 

me of the uſe of any of my principal members of my body, 15 Aion 

as my hand, leg, finger, eye, one of my fore-teeth, or the way _—_ 

like, whereby my ſtrength is impaired, and TI am made the ye, no 

more unfit for publick ſervice ; in this caſe I may either Aion ac all, 

have this Action, or an Appeal of Maim, which TI will; and Se s. ' 

by either of theſe I ſhall recover Damages according to my Wrong to pere 

burr. Bur if the hurt be ſmall enly, making a deformity in ,- 

the body, as when the ear ornoſe is cut off, or the grind= *- 
Aaa ing 
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ing teeth put out ; in theſe caſes the party hurt hath no re- 
medy but by this Action , Fincheſley 204. Stamf. lib. 1- 
Chap.44. See Exod. Chap.21.18,19. and 22.5. If another 
man do unjuſtly impriſon me, or keep my Wife or Ward 
p from me, I may have this Aftion. Bur for the further 0- 
pening of this point of Treſpaſſe for an unjuſt impriſon- 

ment, that we may ſet forth where an Aion of Treſpaſle 

will lie for a falſe impriſonment, theſe things are to be known, 

1 If a man ſhall lay hands upon me, and hold me in his 

arms, keep me in mine own or another mans houſe, tie me 

ro atree or poſt, put me in a priſon or ſtocks, or any other 

way reſtrain me of my liberty againſt my will ; all theſe 

are Arreſts and falſe Impriſonments for which this Ati- 

on lieth. So if a known Officer had but ſaid, Iarreſt you in 

the Kings Name, and had laid'no hands on him , this 

had been an Arreſt. But if one do onely bid me ſtand 

Arreft. or ſtay, and ſay that he doth intend or mean to arreſt me, 
but doth not lay hands upon me; or if one carry or de- 
tain me with my conſent, as a Boat-man ina Boat , Coach- 


Impriſonment 


manina Coach, or the like; this is no Arreſt , nor will 
this Action lie for this. And yet if a Coach-man carry me | ' 
further then I am willing, for this I may have this || f 
AQton, Coo. 9. 66. 69. Br. F. Impriſ. 37. 10. 43 Ed. 3. 20. | 4 
Falſe impri. 2 The liberty ofa man is much favoured in Law , and there- | 
ſonment, Fore if any man reſtrain me thereof without good warrant, || tt 
and againſt Liw, I may have an Aion of falſe Impriſonment 
againft him,which is in the nature of an Aﬀtion of Treſpaſſe, | a1 
FN B, T reſpaſſe,i toro. 3 Thena man is faid to be unlaw- || the 
_ . fully impriſoned, when either there is no good cauſe for his || Fel 
— _ impriſonment, or he that doth impriſon bath no good Au- || Ort 
F 11 be Gaid co £DOTity £0 dO it,or having good Authority,he doth nor pur- || the 
be unlawfull, ſue it,or he doth arreſt at a forbidden time, or in a forbidden | tim 
upon which place,or the like. But we ſhall handle this point apart, and | and 
this Action fſhew at large where an Arreſt or Impriſonment ſhall be ſaid Jther 
_— G0 be unlawfull or not, in theſe following caſes. 2, 
Cable, If 1 owe another man money, or have done him a Tre- [nay 
ScR.6, ſpaſſe, and he of his own head without any Writ, impriſon fort! 


me, 


Aftion of Treſpaſie? . 


323 


me, tilt T pay him his debt, or till I give him a recompence In retpe&t as: 
for the Treſpaſſe; orif a*'man impriſon me till ] pay him **< cauſe or 


money, enter into a Bond or Statute, or make a Releaſe, ©** 


or the like ; inall theſe caſes this AQtionis given for my re- 
lief, 01d B. Entries, 587, F'N's-,$8. And yet in caſe 


& where, 


why 


one may be 
. : impri{oned, or 
where Iam duly impriſoned by ſome lepal Warrant , but nor, : 


in a falſe or feigned ſuite ,' where no nioney is due, or For dcbr,vc, 


the money is paid, or the like.; in theſe caſes the Impriſon- 
ment is lawfull, and Imay not have'this Aion for the Im- 
priſonment, 43 £4.3.35. Ifa man be wounded and like to 
die, any man may arreſt him that gave the wound ,:and he 
may be kept till it be ſeen that the danger is paſt, But if he 
be kept after, an Action will lie for this , 16 H.7. 28, Bree. 
F.Imp.6. | | 

If one arreſt me upon a ſuſpition of Felony, when in 
truth no Felonyis done; or if there be any Felony done, 
there is no more cauſe to. ſuſpe&t me then any other man 
intheworld; in this caſe, and for this wrong I may have 
this Action. But on the other ſide, If a Felony be done, or 
noiſed abroad to be done, and there be ſome cauſe ro ſu- 
ſpe& me more then another, and he that doth ſuſpe&tme 


. doth arreſt me, he may juſtifie it, and if I ſue him forit, he 


will avoid the ſuite. Butfor the opening hereof take theſe 
things: ; 

I ; i man may be juſtly ſuſpeRted more then another of 
a Felony , ifeicher he be a ſuſpitious perſon, and generally 
thought to be a thief, and doth live neer the place where the 
Felony was done, or the goods ſtolen be found in his hands, 
or there be Hue and Cry after ſuch a kinde of man,or if upon 
the Hue' and Cry he flie, or if he were ſeen neer about the 
time or place, where and when the felony was done, for theſe 
and many ſuch like cauſes one may be ſuſpected before ano- 
ther. | 

2. In this caſe he that hath cauſe co ſuſpe&, not another, 
may arreſt the party ſuſpected ; for if I ſuſpet another man 
forthe Felony done,and tell a third perſon of it ; in this caſe 


 [(his chird perſon, albeit he bean Officer,may not arreſt him 
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Breaking a 
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upon my ſuſpition. And yer if haply upon my relation, he 
alſo do ſuſpe him, then he may arreſt him upon his own 
ſuſpition, for it is a principle of Law, That one man cannot 
arreſt for Felony upon another mans ſuſpition. 

3. Hethat doth ſuſ,-.5 be he Officer or other man,may 
arreſt the party ſuſpect of hisown head, and without any 
Warrant from a Juſtice of peace. Bur the common courſe is 
at this day to do it by the Warrant of a Juſtice of peace, and 
this now inreſpet of the common uſage may be lawfull and 
juſtifiable, (ommunzs error facit jw. 

4. If the party ſuſpeRed will not ſubmit and yield himſelf, 
but reſiſt, the party that doth arreſt may juſtitie the beating 
of him; and if it cannot be avoided inthe apprehending of 
him,but chat he muſt kill him, he ſhall not be puniſhed for it, 


5. The party that doth arreſt may juſtifie the breaking of 


any houſe to take him, after demand of the opening of the 
doors. + 

6. The party arreſting after the arreſt made, may bring 
the priſoner to a Juſtice of peace, Conſtable, or to priſon,at 
his choice. 

7. If he-bring him and deliver him to a Conſtable, the 
Conſtable may juſtifie the detainment of him. 

8. If the Conſtable after he is delivered to him, let him go, 
yet the Arreſt of the party was juſtifiable. 

9. If it be an Officer that doth bring the priſoner to the 
Goal, the Goaler is bound to receive him, but if it be not an 


Otkicer it is ſaid the Goaler may chuſe whether he will re- 


ceive him without the Airtimnus of the Juſtice of peace: 
however ( inmy opinion) as he may lawfully, ſo he ſhall 
do well to receive him m this caſe. 
1c. If the Officer let the priſoner go after he is delivered to 
him,it ſeems he that did firſt arreſt him,may arreſt him again. 
11. If the Goaler will not receive the perſon ſuſpe& be- 
cauſe he is not brought by the Juſtice Warrant, the party at- 
reſting may carry him back, and take courſe to ſecure h m. 
12. If the priſoner be ſick he may keep him in his houſe a 
while, till he be fit to be carried, and-if he be dangerous or 
 deſpe 
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deiperate, he may ſecure him 2 while in the Stocks,or mana- |" 
cle him, if need be, & - 

13. Ifthe Conſtable arreſt a man for Felony and he flie, 


and another man without command of the Conſtable arreſt 


him, it hath been faid thar this Arreſt is unlawfull, Sed gaere, 
for I doubt it, Broo, F. Impr.24.27. Treſpaſſe 9.207.335. 13 
Edq.9. 7 H.4.3. 14 H.8 1. z7 H. 8.23. Plow, 40. 13 H. 7 
10. 5 H.7.4. 19 E4d4 9. 22 E4d.4.25. | 


Watchmen and Conſtables, Md ſuch like Officers may at- Nightawalk- 


relt night-walkers that are ſuſpitious, and keep them all crs. 
night, and if there þe cauſe, as if they be dangerous, the 
Officers want help, or the like, put them into the Stocks 
till the morning, and then bring them to a Juſtice of peace | 
to be examined. But if ſuch Officer ſhall arreſt and uſe me p* 
ſo withouc any cauſe of ſuſpition at all, 1 may have re- 
medy by this Action, Sr. 5 £4.3. ch. 14. 4 4.7.15. Coo; 
9. 68, : YE: 
. If I binde my ſelf to pay money, and agree that if I pay By agreement. 
itnot the Debtee himſelf ſhall cake and impriſon me tiil I 
Pay it, if he do ſo I may have this Action for it, 28 E4.3.3. 
0ifa Keeper ſuffer me ( being his priſoner) voluntarily 
to eſcape, upon my promiſe that if I render not my ſelf 
again by a day, that he ſhall arreſt me, and Ido nor, and 
thereupon he do arreſt me, I may have: this Aion againſt 
him, C0. 3444+ 
If Ibea Ward to one byTenure,and heby himſelf or ſome Wd. 
other ſeiſe me, and keep me, no Action lieth for this, Plow. 
294. Broo. Impr.13. 21 H.6.5. Old Bentries,s 84- 
If oneimpriſon me for a Fine impoſed upon me in a Leet, Fine! 
except it be in caſe where the Lord can preſcribe to impri- 
ſon for a Fine ; in this cafe I may have this Aion. And 
yet regularly whereſoever a man is fined in a Court of Re- 
cord, he may be impriſoned, for impriſonment is incident Co prevent 
tw a Fine till it be paid, ZBroo. [mpr. 97. Coo:8. Godfre)s hurt, 
Caſe. If a man be mad, and like in his fury to do mif- Mad man, 
chief to himſelf or others ; in this caſe his friends may binde 
or ſhut him up to prevent it, or " _ be like to be drowned 
B or 
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or burned, any man may pull him up out of the fire or water 
with violence to fave him, no Actionwill liefor this, Plow, 
18. Br.f. Impr.35. Old B.Entries,555. Soif men be fghring, 
To keep peace Or about to fight, and like to kill one another, any oneMma 
and prevent take and keep away one of them from the other, and if need 
murder. be lock him up ina houſe for a reaſonable time, till the heat 
be paſt, to the end that he may not kill nor be killed, and no 
Action will lie for this., for 1t is juſtifiable. For the better 
underſtanding of this, takeYheſe caſes : 
1. If two menbe fighting, any man may ſtand between | 
them to part them. G © | 
2. Andyet if in this caſe a man ſhaffuſe them more ex- {| « 
tremely then heneed,, or do any thing before there is need, |} | 
for this he may perhaps be liable to this Action. And there |} © 
fore if an Officer ſhall upon a few hot words take one of the f} f 
parties and put him in the ſtocks, or if an Officer after an af- | ”: 
frayvis paſt and when no hurt is done, ſhall carry one of the }} 
affrayersto priſon, or when there is cauſe ſhall keep the af- Þ 
frayer longer then is needfull, he may be liable to this ARi- th 
On, Broo. 1mp.3. 
3. If one be about to do a robbery, threaten to kill ano- || £0 
ther,abuſe an Officer,or be taken in incontinency,or the like, | 5" 
the Officer may arreſt him, and carry him toa Juſtice to put | YL 
in Bail, or be ordered according to Law. 
4. If the Juſtice do nothing with him, yet the Arreſt is Jaw- || Ph 
full by the Officer, 5 H.7.6. Broo.F. Impr.20. 13 H.7.10,01 Adi 
B.entries,5 5 4+ 
If any men ride armed terribly,or any InſurreQion be, all | A&ts 
Officers of the peace and others 1n their aſſiſtance , may ar- 
reſt,impriſon and diſarm them, Broo. Treſp.184. 
Eſcape, If one arreſt me 0n a Juſtice of peace Warrant, and I get Diſtr 
away from him againſt his will, he may take me again where 
ever he can finde me, and juſtitie it. So likewiſe may a Sheriff 
his priſoner in Execution for Debt. And yet if the Sherif FF 
ſhall ſuffer him voluntarily to eſcape, and after arreſt him 
again ; this ſecond arreſt is unlawfull, and this Aconſ 
may be had for it: otherwiſe it is (as it ſeems ) upon a ” , 
| cond] - 
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_ Arreſt by a Juſtice of peace Warrant, Bro. Imp. 18. ; wk: 
00-3.44. Hu 
A Juſtice of peace may require any man to give ſureties Suretics of the _ Bl 
of the peace or good behaviour, and if he refuſe to do it, P-*<< | "it 
may cauſe him to be impriſoned. And if a man arreſted by (0 ..!: 
' the Warrant of a Juſtice of peace to bring & manto give I. 
Sureties for the peace or good behaviour, ſhall refuſe to pur 
in Bail, the Officer without any new Warrant may carry | 
him to Goal; And if the Warrant from the Juſtice be to | 
bring him before him, or ſome other Juſtice of the peace of 
the County , the Othcer, notthe priſoner, ſhall have the 
' choiſe to what Juſtice of peace to bring him; if therefore he 
dring him to one he is not willing to go to, or if he refuſe, 
carry him to Goal, he may not have this AQion againſt him 
for this, C90.5.59. Old B.entries,598,599,560. Broo. T r(ſpaſſe 
177. 5 Hq7.6. | 
A man may be impriſoned for divers other cauſes, and 
in divers other caſes, as for divers offences done againſt 
the Common- Law, as an Officer for negle& of his duty, an 
Otficer or any other for diſobedience or contempt to a 
Court, an Officer for making of a falſe retorn,and the like. 
And therefore if a man be duly impriſoned for any ſuch 
| | cauſe, he may not have this Action for this impriſonment. 
But if one de impriſonedggany other cauſe for which im- 
priſonment doth not lie, tNE arty grieved may have this 81 
Afion, Broo. Impr.2,7. Alſo a man may be impriſoned for 3 1b 
divers cauſes, and in divers caſes, by Authority of divers ' il 
Ads of Parliament, as for Arrerages of Account before WAP 
Auditors, incaſes of Witchcraft, Forgery of Deeds, for- | (+, RY 
cable Entry, Riot, Rout, unlawfull Aſſembly, for Jack of 45 17 
Diſtreſle ficient, or refuſing to pay a Rate or a penalty | 
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Officers; 


SR, * 


[ 


et , f 
re (for an offence done, Officers for refuſing to execute their 


-xOtfce, or to account, Ale-houſe-keepers for ſelling Ale af- Dd 9:66. 
.x er they are ſuppreſſed, Officers or others for not obeying 48 8: 
. the Orders and Warrants of Juſtices of peace in or out of 

&efſions, Fore-ſtallers, Regrators, Ingroſſers, Rogues, and. 
.. any others, And therefore in all theſe caſes where the Law 
< B bb 2: . © doth 
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doth warrant an impriſonment, and the party is duly impri- 
| * ſoned according to that Law, he may not have an Action of 
» falſe impriſonment againſt him that doth Arreſt him, or for 
this impriſonment. 
InreſpeR of Then an impriſonmentis ſaid to be unlawfull, and gives 


che Authority this Action, when albeit the cauſe may be good, yer 1. He | 


” which it 15 |4.2t makes the Arreſt doth it without any colour of Au- 

cCnes . . . . 
Seag, . Ehority at all, as when a Creditor of his own head with. 
out Authority from any Court fhall Arreſt the Debtor 
for his Debt. Or 2. If he have a colour of Authority, 
yet he hatch no good Authority: as when a Court or Oth- 
cer ſhall givea power, not having it, to Arreſt a mans bo- 
dy, or a Corporation, without a cuſtome, ſhall. make}a 
Law of impriſonment, and under this Authority a man 
doth Arreſt, or a Conſtable ſhall Arreſt a ſcold, and put 
her in the Cucking-ſtool before ſhe is preſented in a Court, 
and he have a Warrantto do it. Or 3, When a Court or 
Officer hath a good power, but doth not well make it our, 
as if the Judges of the Common-pleas by word, without 
a Writ, command the Arreſt of a Debtor, or ſends a Writ 
without a ſeale, and the Sheriff doth execute it ; and yet 
a known Officer in a Corporation may Arrelt by his Mace 
without any precept. Or 4. When the Authority is well 
made forth, but it is not well,pyriuved and executed ; As 
whena Warrant is made to fs © Communtthim + Diviſinu, 
and rwo of them do it, it ſeems this is not good, bur all 
or one of them may do it, and this is good ; or if the 
Warrant beto cauſe one to tinde ſureties of the Peace, or 
to Arreſt him, and the Otticer do Arreſt him before he re 
quire ſureties, and he refuſe it: So if the Warrant be to 
Arreſt him if he doth not give ſureties, and he do gi 
ſureties, and yet the Othcer doth Arreſt him afterwards: 
And yetit doth not help in theſe caſes, if when the Arreſt 
is made ir be done withour Warrant, or without a good 
Warrant: if the party Arreſting do afterwards procure! 
good Warrant, this will not make the Arreſt lawfull, Cu, 
4-64-8.67. 10 H.7.17.26. BroosTriſp.339. 5 Ed.q.12. Bru 
hy F. Imp 
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F.Impre17. Dyer 242. 244. 14 H.8.16. C20. 9:66.344. Lud- b i 
lowes Caſe B.R. | | 38 
1 Any other manas well as a Conftable may arreſt a man In reipeR of Wh 
out-lawed, or ſuſpeR of felony, and no Action will lie for ** party ar- i BY. 
this, 'Plowegg. Dyer 120. _— : | : Wi 


2 A Watchman or Conſtable Ex Ofjicio, may arreſt ſuſ- 
pitious perſons walking by night, and ſecure them. But | 
other perſons that are not Officers it ſeems may not doſo; if Ji 
therefore ſuch perſons ſhall do ſo, the party arreſted may | bf 
have this AQQon, Coo.9.68. 4 H.7.5.18. Stat. 5, Ed.3.14, | [y 

3 Conſtables and ſuch like Officers, may Ex Officio arreſt ol 3; 
perſons breaking the peace, or committing lewdneſle toge- | 1} 
ther. Butother men cannot do ſo, unleſs it be in caſe of an of | { 
afray and danger of murder, to part them, and kegpthem £704 
aſunder only till the heat be paſt: And therefore if | and " 484 
another be fighting, and one thatis no officer rake me and Wi: | 
put me in the ſtocks; I may have this Action againſt him, i 
Fincheſley 3346. Fitz, Barre 202. 12 H.7 18. Bro. F.Imp,28. - LOOM 

4 If a Conſtable make 2 Deputy, .and the Deputy arreſt $34} 

| 


me in caſe where the Conſtable may arrelt me ; ,it ſeems this fi 
is lawfull and not Actionable, 21.1 3.7ac.B.R. Plelps Caſe. Me 
5 If a Sheriff, Conſtable, or any ſuch like Officer, inthe | | 
execution of his office ( being to arreſt me ) require others - $174 
to aid him, and they do fo, I may have this Action no more | [2 | | 
againſt them then againſt the Othcer himſelf, for men are _7 | 
bound in theſe caſes to afliſt, Coo. 8.66. 5 H.7,15- Bros. | | +Li8 
Treſpas 335. bY 
' 6 A Juſtice of peice himſelf may require any man to give 
ſureties of the peace or gaod behaviour when he hath cauſe, 
and if the party refuſe, he-may.himſelf arreſt and impriſon ms i 
1 


him, Broo.Treſ #77» - © . | | Es © | 
Any perſon, Lay.or 'Eccleſialtick, but Barons and Peers In rep of | FRY 


( who are priviledged perſons) may be Arreſted : and for ig p-rty ts {4 IRIÞ 
theſe alſo, -if a Sheriff have a Capizs out of che Common- *' Fr | F006 
pleas to arreſt-ſuch 2 perſon; and he do xrreſt his body,bere- 2 1146 i 
by the,Sheriff may not! be charged.in this Action, Fits non WI 20h. 
debet ſed fattum watet, 'Coo.8.67. Bros. F, Impris.1'9« Wan Ws 

; - EB Othcer | 1 l 
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| Officer having Warrant to arreſt another man, by miſtake 


| arreft me; in this caſe I may have this Action againſt him, 
| and albeit the Officer be led into this error by the miſinfor- 


mation of the Plaintiff or any other, yet this will not ex- 
cuſe him, Trin. 38 Eliz. B.K. Cookes Caſe. Kelw.129. M. 
5 Jac. Goldſmiths Caſe. And if the Sheriff have a Writ a- 


gainſt 7. and ke come to me andask me if 4 name be 7.s. 


In reſpec 
the t:nz2 0: hk 
Arr. 

S:Q zo 


and I ſay Yes, and then he ſay, If your name be 7.S. 1 arreſt 
you at the ſuit of 7.77. and he do arreſt me, this arreſt is un- 
lawfull, and I may have this Action againſt him for it, 
Trin. 7 Jac.B.K. And yet if the Sheriff have a Proceſs a- 
gainſt one of my name, and thereis no diſtinguiſhing ad- 
dition in the Proceſs whereby he may know which of us is 
intended, and the Sheriff arreſt me in ſtead of the right 
man, I may not have this Action inthis caſe againſt the She- 
riff, nor have I any other remedy but by an 1»dempritate no- 
mints, Broo. F, Impr. 19. If a Warrant beintended againſt 
me, but my name is miſtaken, and another name inſerted in 
che Warrant, and by this Warrant the Officer doth arreſt 
me ; inthis caſe I may have this Action for this arreſt, B roo. 
F.Impr.z8. | | 

If az Sheriff or any of his Officers arreſt a man upon a 
Writ aftee the-day of the retorn thereof is paſt, this is un- 
lawfull; andtheeparty arreſted may bave this Action : And 
ſo ſome ſay-the Law is, If he do arreſt before the day of the 
Teſt of the Writ, Coo.8.46. Dyer 242. And yet if a man be 
arreſted on a Capias or a Laritat the morning of the ſame 


_ day whereon the Writ is retornable ; it ſeems this is a good 


and juſtifiable arreſt, 7rin. 3 Zac. per two Judges. ._ 

2 Ifa Warrant of a Juſtice be to arreſt and bring a manto 
the next Seſſions, and the Officer do thereupon arreſt him 
after the Seſſions, this is an unlawfull arreſt, Tris. 9. 
Car. B *. ; 

3 If one have a Warrant to arreſt me from a Juſtice of 
Peace or the Sheriff, and before the Warrant is executed 
the Sheriff or Juſtice of Peaceis diſcharged of his Office, 
and the Officer hath notice of it, and yet he do —_— 

| : : arre 


| 1A 


ledged place, ( within his Precin& otherwiſe ) this Arreſt 
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arreſt me upon this Warrant, in this caſe I may have this 
Aion, Dyer 41. f 
4 Anarrelt may be upon. any day of the week, and upon * By the new 
any part of the day or night ; and yet let the Officer fee to AR of varlia. 
it, forif he uſe to make Arreſts on the Lords day, or if he ***:19 Apri. 
arreſt a Miniſter going to, or returning from the Church, 9®: = _ 
orin the Church, eſpecially whiles he is about the ſervice Ps I 
of God; this is an offence that was puniſhable in the Star- for Felony, s 
chamber, and is puniſhable by binding the offender to the Þreach. of the 
good behaviour *, Coo. 9. 66. T rin. 3 fac. per 3, Fuſt ices, Veace,and Pros 
Stat.1.R.2.Ch.15. 50 Ed.3.5. pong of 
5 If a Warrant be from a Juſtice of Peace directed to an 7.0 — 
Officer to cauſe me to finde ſureties of the Peace, and I hear- al, and the : 
ing of it, do voluntarily binde my ſelf before a Juſtice of \:*ft r5to be 
Peace, and have a Smperſedes from him, and give 'notice 9%%th-d. 
hereof to the Officer, and yet he do afterwards arreſt me, I 
may have this Action againſt him, Po/tox de pace-20. 

x An Arreſt may be in any place, Church, Houſe or Field, 1? reſpc& of 
only let the Officer ſee to it, that he do it not inthe Church, ***Plc 
eſpecially that he diſturb not the ſervice of God; for how- a 
ever the Arreſt be good, yet the thing done is a miſdemeanor 
puniſhable, ſo alſo let him take heed that he enter not into 
another mans houſe to make his Arreſt, when it is in a ſuit 
broughe by a private perſon, and not incaſe ofthe Common- 
wealth, wherein one may juſtifie the entring into and 
breaking of a houſe, if a man cannot otherwiſe do it. And 

| et hi.a ſee hedo it within his own Precin@, for in theſe 
caſes he may make himſelf liable to this Action: And yet 
incaſe of Arreſt in another mans houſe, the Arreſt is good, 
and the Officer not puniſhable for this by any Action of the 
party arreſted, but the Owner of the houſe may bring this 
Aion for his entry into the houſe, Coo.9.66. 14 Jac. B.R, 
per Ch.Juſtice. 

2 If the Officer Arreſt a man in a Franchiſe or privi- 


30 


, —_. 


is good: And yet the Lord of the Franchiſe may have 
an Aion of the Caſe againſt the Officer for intruding in- 
Ccc 2 to 


EY | Attion of Treſpaſſe.” 


to his Franchiſe, Coo.9.66: Ch. Juſt. B:R. in 14 Jac. 


3 in ſome caſes the Sheriff or other.Officer tnay go-out - 


Eſcapes , of his Gounty or Precin&; as the Sheriff upon the eſcape 
of 2 priſoner, ora ſpeciall Writ to remove a priſoner. But 
if a priſoner be with his Keeper only in another Connty 
where the Sheriff hath not co do, and unlefſe it be in the 
caſes before ; this is an' eſcape, 'and the prifoner may have 
this Action againſt the Sheriff, Dyer 66.” *Alfo the Juſtice 
of Peace may ſpecially command an Officer out of his Pre. 
cin&, and'by ſuch ſpeciall command an Officer may Arreſt 
out of his Precint, Broo. F. Impr.26, Weſtm.ch.1.34. 

In reſpe& of If aShetiff or a Bailff of a Ftanchiſe ' Arreſt me upon a 

matter ſubſe. Capias ad Reſpondexdam, and afterward he do' not retorn 

quent ro the the Writ, or do retorn him Nox eft invertns; in theſe 

Arreſt. caſes I may have this Action, Coo. 5, 90. Kelw. 3. 66. 89, 

FOO | H.7.11» : 

Falſe retorn, If the Sheriff or his Bailifs Arreſt me, andT am bailable 

Refuſe bail, and offer them-ſufficient bail, and rhey refuſe it, for the 
impriſonment afterwards this Action lieth, Dyer 25. Plow.60. 

| CFD. 452, | . 
For Fees. If any Officer afterI amto be diſcharged, having put in 
| bail or otherwiſe, Keep me, or having let me go, Arreſt me 
. again for undue Fees ; I may have this Actionfor the derain- 
tent afcerwards. Pur for due Fees it ſeemsrhe Othcer may 

keep the priſoner till he pay them. | 

Keep thepriſo.. If one after he hath arreſted me, when he ſhould carry 

ner from crial» me to a Juſtice, or toa Goal that I may be ina way of triall 
or delivery, he keep me at his houſe, or in another place, 
unlefle'it be in a cafe of neceſſity, ani ſo long as the neceF- 
ſity ſhall continue; I may have this Aqion againſt him, 
K etw.45. Plow.38. Broo. F.Impr.25. 

Refaſe to ſhew If a known ſworn common Baily Arreſt me by a Warrant 

bis Authority from the Sheriff, and I ſubmit to the Arreſt, and deſire fight 
of the Warrant, 4nd he will not ſhew ir, nor declare the 
contents of it (that is ) ſhew the cauſe, at whoſe ſuit, and 
for what ſumme, andin what Court, ec. } may thave this 

AQtion againſt him, and if it be another Bailiff, he muſt ſhew 

EE the 
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che Warrant it ſelf, otherwiſe the party arreſted may have 
this Action againſt him, But in caſe where I do not deſire 
the ſight of the Warrant, or-do not ſubmit to the Arreſt, 
bur ſtrive to. eſcape, in this caſe the Bailif is not bound to 
ſhew the Warrant, or declare the contents of it, Co0.9.69. 
6.55. 21 H.7.23.14 H.7.9. 


If a Juſtice of Peace ſend fora manabout a felony, and Not ex1mina- 
then preſently ſend him to Goal without any examination ; *192 of a Fee 
it ems this Action will lie for him againſt the Juſtice of '** 


Peace; A.8 Fac.B.R. If the Sheriffs Baily having Arreſted 
me upon an Execution, Ipay the money and ger a Szper- 
ſedeas from , the Sheriff to diſcharge me, and the Bailif pre- 
tending he cannot reade the Saper/edeas or the like, refuſe 
to deliver me; I may have this Action againſt him, Tris, 
37 Eliz. Co. B, Stringers Caſe, And by uſt. Whitlock at 
Glonce eAſſiſes. 6. Car. 13 H. 7.16. 1H.7.28, So if the 
Sheriff himſelf after he hath Arreſted me, 2nd I get and 
ſhew him a Legall diſcharge, as a S»per/edeas from above, 
the Plaintiffs Releaſe, and a:power from him to deliver me ; 
he ſhall notwichſtanding keep me priſoner ſtill, in this caſe 
Imay have this Action againſt him, AZ. 13 Zac. Þ.R. Withers 
Caſe, Fits Barre 253. 


If one do wrongfully beat or hurt me, or cauſe me to be Battery and 
hurt by ſerting his dog upon me, or thelike ; I may have 4fſult, 


this Action againſt him, Fincheſley 263. But for the further 
opening of this point take theſe following caſes. 


1 If one hurt me againſt his will, or by accident, as at Accidents 


a Training, Tilt, Football, Fence, or other play, by the 
glance of an Arrow, caſt of a Stone or the like, I may have 
this Action againſt him : and yet if the thing done, be done 


by an unavoidable neceſſity, wherein he that dothit is no Neceſſity uns 
waies faulty, as if he run upoh my Sword, or Musketas I 249idable, 


am abour to diſcharge it, and thereby hurt himſelf, or the 
like for. theſe things no Action will lie, Hob. Rep. pl.176. 
Broo. Treſp. 178. 294. 10 Ed.4 6. So if one be forced to 
ſtrike me, or-thruſt upon me, F'may not ſue-him that was for- 
ced for this, 9 E4.4.37. 21 H.7.27. 

Ddd' 2 If 
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Of his own 2 If one make but an aſſault upon me firſt (and what 
wrong. anaſſault is we have ſhewed before, and ſhall do after) 1 
may then beat him, and juſtifie it, but I may nor wound 
" him, anditis not materiall in this caſe whether I be in any 
eminent danger or not, O/d B. entries 644- 
In.defence of 3 If one go about to enter into my houſe, or to take 
ones Houſe away my goods againſt my will, Imay indefence thereof 
and Goods, ently put him” back, and if that will not do, I may bext 


him and juſtifie ir. So it ſeems if a man have taken my . 


goods I may preſently retake them, and if he will not de- 
liver them, do as before. But if aman go about to ſtop or 
OS curn my water-courſe, or enter into my Cloſe againſt my 
w— will, I may not make this reſiſtance. And yet in theſe caſes 
I may molliter manus imponere upon the Treſpaſſor to keey 
him off, and juſtifie this, Curia Paſ. 7 Jac.B.R. Old B. en- 
tries. 554+ 553+ 14 H.,7, Baron Henden at Glouc. eAfiiſcs 
I7 Car. 
A friend alſo-may juſtifie the beating of a ſtranger in 


the defence of the life and perſon of his friend, as a Wife 
for a Husband, a Husband for a Wife, a Father fora 


Childe, a Childe for a Father, a Servant for a Maſter or 
Miſtreſs, but not a Maſter for a Servant; and*in theſe caſe 
they may diſarm him that doth make the aſſaulr,rill the heat 
be paſt, Broo.Treſp.37. 01d B. entries,55 34554. | 
5 Albeit in theſe cafes the beating of another is juſtifia- 
ce, yetthe wounding, that is, the breaking of the fleſh 
and letting out the bloud is not juſtifiable, 16 E4.4.11. 21 H. 

8.39.27. Kelw.92. 9 Ed.4-28. Broo.Treſp.37- | 
Rogue, 6 Moderate correqion may be given to a Rogue ac- 
cording to the Statute, and.no Aqtion. will lie for this 

. battery. 
CorreQion of 7 A Maſter may give moderate correQion to his Appren- 
Children, riſe, Scholar, or Servant, and no Action will lie againſt the 
Scholars, &'c- Maſter for this ; but if the corretion be exceſſive, this AGi- 
on will lie, Broo.T reſpas-35 3.349. Old B.entries.555. 

Oproſers of 8 If any man arreſted upona Writ, or for felony, ſhall 
Auchorityz not ſubmit to the Arreſt, but reſiſt, and there be no other 
| reme- 


Wound, what. bl 
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' remedy, they that Arreſt may beat or wound him, andif 
any others ſhall go about to prevent the Arreſt, or after 
Arreſt to reſcue the priſoner, they that make the Arreſt may 


juſtifie the beating of the oppoſers, 5 H.7.5. 4 H.7.18. 21 H. 


7.39. 2 Ed.q b Fitz. Corone 263+ 

9 If two be fighting together, any man that ſands by 
may £0 between them and do his beſt to part them, and 
ft e this ; but he may not juſtifie the beating or hurting 
of either of them, unleſſe he do firſt beat or ſtrike at him, 
Per Fuſtice Fones, Lent Aſſiſes at Glouc, 5.Car. 

10 If a man trouble a Congregation at Divine Service, 
the Miniſter or any other for him may as it ſeems lay hands 
upon him, and put him out- of the Church and juſtifie it, 
0ld B.entries 554. 
| If another man do unlawfully ſet upon me 
beat me, ſtrike at me, though he do not hit, 
vp his weapon to ſtrike at me being within hisFeach, thruſt 
| orpuſh me, caſt ſtones at me, though he-donot hit me, 

| caſt drink in my face or upon my clothes, beſer\my houſe, 
tear my clothes or the like, this is an aſſault for which I 


ttempt to Aﬀaule,whac, 


S.R 4s 


may have this Action. So if one Ravith me being a Woman, pe, 


this is a toul aſſault and an Impriſonment alſo, for which I 
may be relieved by this Action. Bur if one offer to take 

iway my hunting dog from me by force, or ſtrike at me at 

agteat diſtance, ſo that he could neither hic me nor put me 

infear of being hit or ſtricken, orif one ſtrike at me, hurl 

ſtones at me, or do any ſuch like a as before, merrily or 

accidentally, and not purpoſely and ſeriouſly, in theſe caſes 

2nd for theſe cauſes it ſeems no Action will lie, Fixcheſley 

29. 40 Ed.3.40. Bro. Triſp.336-236. 9 E4.426. 22, Aſſ.60. 

| Old B.ent'55 2, 


| If one do threaten me to my face or behinde my back, to ,,,,.c« ang 
 Ikill or beat me, or lie in wait and watch to do ſo, inſomuch 1y;ug iu wait. 


'Fthat I dare not follow my buſineſle as at other times, and 
 [{haveany ſpeciall loſſe by this, I may have chis Action for 
ny remedy. But if he threaten only to ſue me or the like, 
- - / 
orif I have no ſpeciall loſſe by the threatning ; no Aion 
| - Ddd 2 | will 


Aftion of Treſpaſſe. 


Violence cf. 
fered to a man 
in his Wife, 
Childe, Scr- 
yant, &c, 


 — — 
—. 


will lie for this, 18 E4.4-28.10 Ed.4.28.7 E4.4.24.3 H.6.18, 


And yet if a man furiouſly purſue me, that I cannot avoid 
him, having fled from him as far as I can ; I may then thre. 
ten to kill him, if he will not depart, and juſtifie it, Bru, 
Treſp.28. | | 

Thus we have done with the Treſpaſles that are done 
to a mans own perſon, now we are to ſpeak to the Treſpaſ. 
ſes that are done ro him in that which is his, that is, his 
Wife, Childe, Servant, Tenant, Ward, Houſe, Land, Goods 
or Cattel. 

If one carry or keep away my Wife from me againſt my 
will, Tmay have this Action, and yet.if my Wife be like to 
be drowned, or be ſick, or otherwiſe in eminent danger; 
and another take herup and bring her home to my houſe, 
or any ſafe place to ſuccour and preſerve her, or if oneat 
her requeſt rake her up.and carry her from a Fair, to eaſe 
her; no Action will lie for either of theſe things. Soit 
is ſaid if Tabuſe my Wife and a friend take her and carry 
her to ſue out a Divorce, or to have a Warrant of the Peace 
againſt the Husband when there is cauſe, that for this I may 
not have this Action, /ed 2xere of this, 21 H.,7.27. 9 Ed 
4.33. FNB.91. Old Bentries 593. 20H. 7,2, So if one 
take or keep away my Ward from me being his Guardian, 
or my Sonne and Heir, knowing it to be ſo, I may have this 
Action. So if one take away my Sonne or Daughter : % 
if one threaten or lte in wait for my Servants to kill or 
maim-them, that they dare not follow their buſineſſe, or 
maim or hurt my ſervant that he doth not, nor can do me 
the ſervice he did formerly, whereby I have any fpeciall 
loſle, I may have this Aftion for remedy againſt this loſſe, 


Pur if the threatning be only to ſue my Servants orthe | 


like, or whatever it be, if I have no ſpeciall lofſe by it, -n0 
Action wil lie for it, O14 B. entries 552, 20 H.7.5. 9 He7.7, 
Broo T reſp.388"609. So if one take or keep away my Ser- 
vant from me, knowing him to be my Servant. And fo like- 
wiſe it is if one threaten my Tenants at will, ſo that they 
depart from my Lands, and I have any ſpeciail loſſe thereby; 

I may 


Adtion of Treſpaſſe, 


Imay have relief by this Action. - Bur if my Lefſlees for life 


or years be fo threatned, no Action will jie by me for this 
threatning, 0/4 B. entries 5C9. 593. 582.583. So if | be a 
Goaler and one take away my pritoner from me, or I be a 
Lord and one take away my Villain from me ; or Ibe a 
Souldier and have taken a prize in warre, and another take 
it from me, I mult have this Aion. 


If any man enter into, burn or break my Houſe, pull Wrong dene 
192 maninhis 


down or break down my Walls, or break or carry away m 


Wainſcot, Doors, Furnaces or Windows of my Houſe, as 


enter into my Orchard, Garden, Cloſe or Lands, and 
tread, eat, plow, root up, cut or ſpoil the Corn, Graſle, 
Wood, Hedges or Trees thereon growing, or rob me of 
the Fruit of my Garden or Orchard, ſet up Pales or a Fold 
in my Ground, dig or carry away my Land, Coles, Mines 
or Stones, fill my Ditches : If one dig, root up, break or 
take away my Pol-s, Hedges, Gates, Pales, Fences, or if 
one break, ſpoil or take away my Money, Plate, Corn, 
Grain, Cheſt, Houſhold-ſtuff, Wood cut, Weapons, Ship, 


Boar, Wain, Writings, Bottles, Wool ſhorn, or the like _ 


Goods, or unlawfully Diſtrain any ſuch thing of mine, or 
abuſe it after it is taken as 3 Diſtreſſe, or ſuffer his Goods 
tolieinmy Houſe or upon my Ground Damage feſant : IF 
one kill, beat, hurt, chaſe or take away my Catcel, Hound, 
Hawk, Maſtif, Pheſants, Partridges, Poppinjayes, Thruſhes 
or the like, being tamed and uſing my Houſe, pull or ſhear 
my Sheep, ſtrike my Horſe in travell, and by chat means 
itthrow me down, take away Goods waived, or an Eſtray 
or Felons Goods, belonging to me, or unlawfully Arreſt 
or Diitrain my Cartel, or abuſe them being Diſtrained, or 


. ſuffer his Catrel to be upon my Ground Damage feſant. If 


one kill, hurt or take away my Deer or any ſuch like Beaſt, 
my Cocks, Hens, or my Partridges, or any ſuch like Fowl, 
whiles it is tame, and uſing about my Houſe; my young 
Pigeons or Hawks out of their neſts or boxes : If one hunt 
inmy free Warren, deſtroy my Fiſh, or diſturb my fiſhing, 


binder me in my Fold of my Cattel, pur any thing in the 
mee water 


$ 
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In reſpeRt of S 


the cale, and 


water I uſe for my ſelf or my Cattel to infe& it. If one do 
ſtop Ditches, and thereby or otherwiſe cauſe the water to 


overflow or run over my Ground, take Wine out of my. 


Botrles, and put water in the room, dig Trenches overs 
thwartthe way to hinder my going to my Ground, or let 
out the water out of my Mill-pond that I cannot grinde, 


break or cut my Sluces, or the head of my Pond, and leg 


out my Fiſh; or break the head of another Pool, and ler 
ſo much water into my Pond that it doth overflow, and the 
Fiſh do go out : If any man take away my Tithes being Par- 
ſon ; In all theſe caſes before and ſuch like cafes, I may have 
this Action for my remedy. 

It is faid alſo that for taking exceſſive Toll of me, by a 
Millard, Imay have this Action, and that if one diſturb me 
in the taking of Toll in a Market or Fair where it is due, I 
may have this remedy, Broo, Treſp.41. and FNB. Treſpas 
in toto. Broo, Treſp.in toto, Old NB, Treſpas in toto. Co9.9, 
112, But for this ſee more afterwards. If a Deviſce of a 
Tearm or Goods,enter into the Lands or take the Goods be- 
fore the aſſent of the Executor, he may have this Ation a- 
ainſt him, Froo.Treſpase25. | | 

If I have a Fiſhing or a Warren in another mans Ground, 


where this A» and the Owner of the Ground or another, take, hunt, kill 
&ion will lic or deſtroy my Fiſh or my Game, I may have this Action 


for (uch athing 


done or nut. 
Se 15, 


Matters of, 
pleaſure, 


for my relief, 12 H.8.3. Kelw.30. If Ihave Fiſhin a Irunk 
or Pond, and a flranger take them away, I may have this 
Action againſt him. If I have Hounds, Spaniels, Maſtifs, 
Greyhounds or ſuch like uſefull dogs, and any man take 
them from me, or hurt them with me, I may have this Ati- 
on againſt him, Hob. Rep.pl. 363. 12 H.8.3. 18 4.8.2. And 
yet if one havea dog that doth uſe to kill my Conies in my 
Warren, or a Hawk that doth nſe to kill my Pigeons about 
my Pigeon-houſe, and I kill him ; no Action will lie againſt 
me for this, S" Perſrvall Wilongbies Caſe. Brow, T reſp. 87, 


Wilde Beaſts Iaahnrſt Caſe. Me. Fac 


and Bids, 


If I have a Deer, Hare or Conie, or any ſuch like beaſt, 
a Pigeon, Swan, Hawk, Feſant, Partridge, Parret, Black- 
bird, 


dy 
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bird, Thruſh, Popinjay or the like bird that is tame and 
doth uſe my Houſe, and any man do take them from me, 
and hurt them with me, I may have chis Aftion. Burt if any 
man take any ſuch creature whiles it is wilde, no Aion 
will lie for this, nor if once they were tame and after be- 
come wilde again. If one take away my Hawk in flight, or 
my Deer out of my Warren whiles I am in hunting of him, 
I may have this Action, 12 H.8.3. 3 H.6.5. 18 H.8.2. Broo. 
Treſpas 407.215. Hob. Rep.pl.363. 
' If one comeinto iny Warren or priviledged place, though 
it be not my Ground, and there hunt, Kill or rake away 
my game of Fiſh, Beaſts or Fowl, or kill my Conies in my 
own Ground that is no Warren; I may have this Action 
againſt him: And if a man ſpring a Feſant in his own War- 
ren, andit flie into another mans Ground which is no War- 
ren, he may enterthe Ground and take the Hawk and Fe- 
ſanc ; but if they flie into another mans Warren, there his 
entry isa Treſpaſſe, But if one kill my wilde Hares or Co- 
nies out of my free Warren and out of my Ground, ]can 
haveno AG&ion for this, 12 H.8.3. Kelw.3o, FNB. 87.38 Ed. 
.10. Br00.T reſp.111-+ | £ : 
, If a mans Gdods or Cattel be in my Houſe or Ground TA a 
Damage feſant, albeit it be againſt che Owners: will and 
without his knowledge, yet I may have this Action for the ; 
Treſpaſſe, or Diſtrain them Damage feſant at my choiſe, 
Kelw.3. 13 H.7.10. Old B, entries 570, 571. As if aLeſlee 
of my Houſe ſuffer his Goods a longer time then is reafo- 
nible, after his Leaſe is ended, I may Diſtrain them, ſome 
ſay 1 may alfo.bring this Action againſt him : bur it is beft 
to make anentry firſt, 13 H,7.9. And if the Owner of the 
Catrel enter and take them away before he have tendred 
amends to me for the Treſpaſſe, this isa ſecond Tretpaſſe 
for which I may have this Action alſo, 21 H.7.27. If a ſtran- 
ger put in his beaſts into the Common wherel have com- 
mon, I may not have this Action againſt him, but I may 


Diſtrain them Damage felant, Coo.9.11 2.15 H.7.13. C':2C11y of 
Tf a man himſelf or with dogs chaſe or hunt my Cattel in =**<+ 
ECC.: 2 mine 


gd 


> ———Y — 
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mine or another mans Ground; 41 may. have this ARion; 


and yet the owner of the ground wherein my.Cattel are dgy 


ing Treſpaſſe, may gently by himſelfor his Dogs chaſe them 
out, and juſtifie ir. But if he do them hurt thereby,; this 
AQtion will lie, H:4.16 Fac. B.:R. Per. 3« Fuſtices in Bnrges 
Caſe. 7.5 Jac. B. R. Glovers Caſe. Cove 4. in Terringtons 
Caſe. Broo.Treſp.42y. Coo.8.67. And if ones Pigs be in my 


ground, I may chaſe them out with a Dog, if I do nor hurt. 


them, H:/.16 Fac B.R. 

If a mans Cattel be in anothers ground doing Treſpaſſe, the 
owner of the ground is not bound to put them: in the 
pound, but may put them out, and if-they be thereby loſt 
he ſhall not anſwer them, 2. 5 Fac. S* Chr, Hud/ons Caſe. 


Goods con. Ifa mantake my Corn and pur to his, ſo that it cannot be 


founded that diſtinguiſhed which is his and which is'mine, and then 1 


OT de carry awayall, itſeems this Action will not lie againſt me 

— | Fforthis, 22 Carat Gloxc. Aſſiſes, per Serjant Wilde. | 

Tenant at If my Tenant at will of my Land do commit any volun- 

will. tary waſte, as burn the houſes, or the like, . I may have this 

Action againſt -him ;- But otherwiſe it is of a negligent or 

Waſte, permiſſive waſte, Coo. 5.31. Dyer 171. Lit. Se. 71. Bro, 
Tr:ſp.362. And if ſuch a Tenant cut under-wood, not-tim- . 

ber, at ſeaſonable times, or having a Mine, dig and ſell there, 

no Acton will lie for either of theſe things again him, Bro, 

 Treſp. 327. | 
Goods deliver- Regularly where a man hath my Goods by my delivery 


cd upon truſt, (pon a Truſt, as when [deliver to another my Goods to 
or, come Wt» keep, or Ideliver Goods to a Carrier to carry, or the like ; 
our tzking1ats , _n @ 
2 mans hands, i he convey or keep them from me, or ſpoil, or ſell them, 
: or negligently ſuffer them to be ſpoiled, 1 cannot have this 
Action for my remedy, but ſome other Action, Coo. 5. 14. 
» 2H.7.11. 16 H.7.z. And yetifmy Shepherd wilfully .de- 
ſtroy my ſheep, or my Butler wilfully ſpoil my plate, or 1 
deliver my Cartel to one to plow or compaſle his Land, and 

he kill them; intheſe caſes I may have this Action againſt 

him, Coe.5.14.31. 2 H.7.11. Broo.T reſp. 343. 327- 295+ 72 
Lit.Seft.72, So if another do it by the Licence of ſuch a per- 

ſon, 


Attion. of Treſpaſſe. 


fon. And by theſe caſes it ſeemsthis Action ſhould lie againſt 
the Carrier inthe firſt caſe, Sed gee: If I be a Taverner, 
Mercer or Draper, and my ſervant uſing to fell my Goods 
give away my Goods, it is ſaid, Fmay not have this Aion 
nor any other againſt the taker, but muſt rake:my remedy 
againſt my ſervant, Breo.Treſp.205, Sed quere of this. If 
my Wife convey away my Goods, and Idie, my Executor 
may not have this Action, bur muſt have ſome other reme-. 
dy, 4.8.Fac.Co'B, If one give me leave to put my corn in 
his Barn, and 1 agree that he ſhall keep the Key, and he ſell 
the Corn; it is faid I cannot have ' this Action againſt 
him, but ſome other, By Serjant Wilde 22 Car, at Glouc. 
Aſſiſcs. | 
If my Goods happen to be in an Executors hands a- 
mongſt the Teſtators Goods unawares of the Executor, no 
Action of Treſpaſle will lie againſt him for this. But atter 
notice given to the Executor, and a Demand of the Goods, 
and refuſal, ſome other Action will* lie, 21 H.74 27. Broo. 
Treſp.311. ; 


——— 


We have ſhewed before that this Action will. lie for the ;,c;1cns 
owner of a houſe againſt him that ſhall cake away or ſpoil aoute, 


any of the incidents of his houſe, as Furnaces, -Doors, 
Wainſcots, Pale, Glaſſe, or the like. And for this: it is to 
be known, That all things that are annexed and faſtened to 
a houſe by Nails, Scrues or Pins, orby morter or ſtones, ' as 
Glaſſe, Wainſcot, Tables, Shelfs, Vaults, Furnaces, Doors, 
Locks and Keys, and the like, are fo inſeparably incident to 
the houſe, that be they put on by whomſoever, they can- 
not be taken away by the Leſſee for life or years before or 
after the end of his Tearm, but he muſt ſubje& himſelf to 
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this Action, but he that hath any eltate in Fee-ſimple or Fee- ,,v.y cars; - 
tail of ſuch a houſe, may pluck it down if he will, and fo go»s, and 
may a Leſſee that holds it for life or years without impeach- where a man 
ment of waſte, 21 H.7.26. Co0:4.63. 21 H.p,13. See more in 'Y ke bus 


Property, Chap.17. 


catrel or conds 
trom a0ther 


If a man do voluntarily take away my Goods or Cattel, ,,,,cr not, 
and keep them ti}l I pay him money , either without.colour Se&.16. 
F$3 


OT. 


C— I et 


Nute, 


— ————- ——_—_——_—— 
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 orwith colour, as under pretence thar it 18 his Hariot, Waif 


or Eltray, when it is not fo, this Action lieth ; and if he 
willnotreſtore chem titH pay money or Bond, 1 ſhall have 
a recompence for it all in Damages in this Action, Bro, 
Triþ.354-71.8.. Car.B.R., Cannons Caſe. Sofa man ſhall 
any way take away or ſpoil my Goods. If a man drive my 
Cattel intoanother mans ground, I may go into the ground 
and fetch out my Cattel, and yet by this I am a Treſpaſſor 
to the owner of the ground, and for this he may bring this 
Action againſt me, and I muſt rake my counter-remedy 
againſt him that drave them in, Dodrids in hu Treatiſe,21 H, 
7427. D.C S$t.34. Cool-part 54. Butif the owner of the 
ground drive my Cattel or carry my Goods without Au- 


thority into his ground, I may ( eſpecially ina freſh purſuit) 


£0 into his ground and fetch them out, and for this he can 
have no Actioragainſt me, and yet in this caſe ] may not 
g0 into his dwelling houſe to take my Goods again, nor had 
the Goods been delivered by me could I have entred into his 
Cloſe to take them -again, 21 H.6.39. 9 Ed4-35. Trin.1s. 
Zac B.R. Old Beof entries, 56l. © 

If ones Cattel in drift break away into my ground, where 
the Incloſure is good, or into my houſe the door being open, 
the Driver may fetch them out, but I may have this Action 
for the Entry, being a Treſpaſſe, Broo.7 reſp.32t. If I be dri- 
ving Catte) to Pound, and they eſcape into another Pariſh, 
or another mans ground againſt my will, and I do prefently 
fetch them out, no Action will lie againſt me for this, Brow 


' Treſp.335- 


WhereſoeverI may juſtife the takins of my Cartel, I 
may juſtifie the raking of their young ones, if they have 
any, Broo. Treſpaſſe 323. If one take away my Goods from 
me, I may then preſently take chem from him and juſtifie it, 
Kelw.62. Broo.T r«þ.185, AndifIdeliver to one Goods to 
deliver to me on requeſt, and he deliver them ro another, it 
is ſaid I may take them away from him, 21 H.7. 13, Bro 


Afts of kinde. { 7p: 118-186. 


nee, 


If my dead Goods be in danger of ſpoiling, as my Corn 
in 


| For the opening hereof therefore take theſe caſes ; 12viful or nor, 


PORES Ay Ta s ala Fj 
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;n-the Harveſt , -and: my Neighbour our of his good will 
doth take it up, or bring it to his own or my Barn; orvif he 
trench my Medow where need is, ' and doth mend it, orif' a 
ſtzangers Cattel be in thy Corn, and he drive them out; 'in 
all theſe caſes, and for theſe chings, done without my leave; 
I may have this Action. And yet if my own Cattel be inmy 
Corn, and another man drive them out, no Action will lie 
for this. Ifa houſe be on fire, I may take any mans Goods 
out of the houſe or fire co preſerve them, and no Aion will 
liefor this. And ifmy Horſe be fallen in a pit, and in dan- 
ger, any man may juſtifie the pulling of him our of the pir, 
Kelw.88. 2 H.6.37. 21 H.7.27. 12 H. 8.2. 15. 8 Ed. 4 35. 
14H.8.16 | - 7 

If a Ship be in danger of drowning the Mariners may caſt For publick 
ot the Goods to ſave men and;juſtifie it. So when a houſe 3999» 
is on fire the Neighbours may take out the Goods to pre- 
ſerve them, D.rffins Caſe, 6 Jac. 21 H.7.27. If one affaulc 
me with a weapon, I may (itſeems) take away his weapon , 
and deliver it to a Conſtable to keep the peace,and juſtifie it, 
N B, entries,651. | 

It is a rule that no man may enter into my houſe or A4'out entry 
ground without my authority or licence, or authority of int9,or breck» 
Law. And if he doth heis a Treſpaſſor ro me, and ] may iz of #norher 
have this Action againſt him, 12 H.8.2. But in many caſes '7*"5 bcu(e or 


. rouny}. and 
a man may enter into my Houſe or Cloſe, and be blameleſle. we was hrs 


1. If another man have a Horſe, Timber,or other Goods Se#t. 15. 
inmy houſe or ground, and he enter into it, to ſee or take it FR 0-70 
away without my leave, I may have this Action againſt ***' 5090s 
him, and albeit he had a Leaſe of the Land a little before, | 
yet if it be now ended this will not help him, 21 H.7.13. 19 43k 
H.7.9, 14.8.1. 9 Ed.4.35- And albeit I did command | Bi 
my ſervantto deliver the thing to him, yet this will not ex- _ WH 9; 
cuſe the Entry, 18 E4.4. 25. If I be an Executor I ſhall kt 
have a reaſonable time to fetch away my Goods'ont of the Ta: 
houſe wherein I may enter and take them, And yet if I be EF» 
iLefſee of a houſe for the life of /..S, or J. S. Leſlee for life | (AW be 10 

F ff 2 make | 11 Bi: $4 0 
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To fetch out 
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T 0 repair, 


Ll:on a Lies 
CENCE, 


Toke tithes 7. The Parſon may come into my ground beins a Pariſhio- 


make mea Leaſe for years, and /.S, die; in theſe caſes if [ 
have Goods in the houie, and take them away in convenient 
time, no Action will lie againſt me :. otherwiſe it is if 1 ſuf- 
fer them ro.{tay roo long ; and: the Judges ſhall fer down 
what time is reaſonable, not the Jury, 22 E4.4-27. and per 
Zaſtice Hanghton, 2 H.6.15,16. | 
2, Ifaman tzike away my Cattel or Goods, and put them 
into his ground, I may follow them and take chem again; 
otherwiſeit is-if they weretaxen away þy a ſtranger, or 1 
deliverthem to him, or they be in lis dwelling houſe. See 
before. And yet it is ſaid, if a man have my Goods in his 
houſe, and his door be open, that I may go in and fetch 
them out, How's Caſe, 44.9. Fac.B.R. Broe. T reſp. 118.186. 
21 H,7.13- | ny | 
3. if a man be aſſauited and like to be killed, and he flie 
through my ground co ſave his life, | cannot ſue him for this, 
37 H.6.37» | 
4. If a man lopa Tree, and ſome of the lops unavoidably 
fall into my ground, and he.go into my ground, and fetch 
them out, | cannot have an Action for this, either for the 
fall or encry : but the neceſlitie muſt be unavoidable, elſe 
an Action will lie for both, Broo. Tr:ſpaſſe 310. Hill. 8 Jac. 
Per Inſtice Dedridg. And yet if there be two Tenants in com- 
mon of a Tree that doth grow between two men, and one of 
them doth cnt and iciſe it all ; in this caſe the other canno 
g0 into the others houſe or ground to ſeile it. 
5- Tf one b- bound to repair a Bridge which cannot be 
done without l1s coming upon my ground to do it; inthis 
caſe he may do fo at a ſeafonable time without danger of this 
Action, By0o.T reſp.260. Soif one grant me todis a trench 
in his ground to lead water to my houſe, if it be ſtopped, 1 
may £0 into his ground to amend it, 13 H.8. 15. 9 E4. 
As 25» 
6.\fI do licenſe 1 Sto deliver wood to 7 Din ſuch a Cloſe, 
and / Dcomeinto the Cloſe to take ir; it ſeems this is juſtif- 
able, Broo.Treſp.242+ 


ner 


&. 
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' ner, and ſhall have a reaſonable time to order and fetch 
his Tithes, Broo.T r:ſpas-345 .325 .49. 
$, If I have a Mill, and the water that drives it runs Torer ov. a 
through another mans ground, and ſomething is done there Nzlance, 
to obſtru& my water, in this caſe I may go into his ground 
to ſee, and if any be, to remove it, and if it be a houſe I 
may abatsir, and juſtihe it, 9 Z4.4.35. 
9. If my Tenant when Jam coming to diſtrain drive his Fo diſtrain, 
Cattel into another mans ground,or into ſome other ground | 
of his own held of another man; in theſe caſes I may enter 
into the ground and take them, ; 
10, Incaſe of a common danger, as if water that runs by To prevent a 
a Town beſtopped, that it may endanger the drowning of <m_— 
the Town, I may go into any mans ground to give it a paf- ©, 29d for 
ſage, and if a Houſe be. on fire, any man may pull down 
part of it to fave the reſt; or pull down it, or perhaps other . 
houſes to prevent the: burning of many others. So in caſe 
of Enemies Souldiers may jultige the making of Bulwarks, 
$0 Fiſhers may juſtifie the going into any mans ground to 
amend or dry their nets. So men may goe into any mans 
ground to hunt or kill Foxes, Otters, Grayes, and the like 
Vermin, and all this without the Licenſe of the owner, 
Dyer 36. 12 H.8.2. Broo. T reſp. 40. 21 H. 7.27. 13 H.8.16. 
$ E4.4.35.18. But a man may not do fo to kill hares. Alſo 
to keep the peace and prevent miſchief, any man may enter 
into anothers ground, or ( as it ſeems) his houſe either. . 
So alſo to apprehend Felons, any man may enter into ano- 
ther mans ground or houſe,and break the houſe alſo if need 
be. Alſo a man may turn his Plow upon his Neighhours 
Land in the Field, if it cannot be avoided in Plowing, Broo. 
Terſpas. 3544327. Soto make a perambulation, the Mini- 
ſter and Pariſhioners may after their uſuall manner goe 
into mens grounds. I, B. Entries 652. Old B. Entries 558. 
"a more after where this Action will lie againſt an Of- 
er. 
11. If a-mans horſe or beaſt be like to be drowned, I To fare men. 
may £0 into any mans ground to ſave him, and if he be tt :in 


Ge 8 like ***8**+ 


Publike good, _ | 
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like to be killed, I may go into his houſe to preſerve him, 
12 H, 8.2. 13 H. 8.5. And yet if I go into another mans 
ot to ſave his horſe from ſtealing, or his Tithes from 

eing ſpoiled by weather or pigs, he may have this Action 
againſt me, 21 H,7.27,9 E4.4,35. | 

12. If one be unlawfully impriſoned in my houſe, and he 
break the houſe, and get our, I cannot have this Actiona- 
gainſt him, 9 E4.4.35. 21 H.7437. 

13. If one have ſheep ſtolen, he may go into any mans 
ground where he doth ſuſpect the ſheep are,to ſee the ſheep 
whether they be his or not, Per F«ſtice Berkley, M8. Car, 

14. If the Sheriff have a Replevin againſt my goods, the 
Plaintiff may come with him into-my cloſe to ſhew him my 
goods, 3 6.37. Te 5, ; 

15. If ThaveCloth-ina Tayler or Sheremans ſhop, and 
the door be open, I may goe in to ſee it, Howes Caſe, 2149. 

16. If I make a Leaſe of my dwelling-houſe, rendring 
Rent, or oneis bound to pay me money'on an Oblisaton 
in my dwelling-houſe: in this caſe he 1n2y come tnto my 
houſe to doit when I am-there to tender. Bur ;7 it be to be 
done in another mans houſe, Comra, Plow. 71. 18 Ed. 
4. 25. 9Eaig.25. » FT ; 

17. If 1 or the Common-wealth have a way through 
anthers ground, or title of Common there, or cauſe to di- 
ſtrain there; in theſe caſes I may come into the ground to 
uſe or doe it, and no Action will lie againſt me for this in 
any of the caſes before, 17.7.Fa.B.R. O14 B. of Entries 559, 
560. And yetif Ibe betides the way, or tak2 more common 
then my due, this Action will lie for this exceeding, 

18. If a man have buſineſle with me to ſhew me a deed 
for preventing 2 difference, or the like, and I being in my 
houſe or ground,he come in to ſpeak of the matter ; itis ſaid 
this is not aRionable, 3706.7 reſþ.23- Sed Quere,for if he do 
it without licence or invitation, it ſeems to me Actionable. 

19. In many other caſes the Law gives power to enter it- 
to. Houſe or Land, as Travellers or others may go 1nto 3 

common 


Fac. BR 
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common Inne or Hoſtry, a man may diſtrain for his Rentor 
Damage-feſant, a man that hath right to an eſtray may 
ſeiſe him, a man that hath a Reverſion of Land may go into 
it to view it, a man that hath power to ſell Land, hath power 
toviewitand value it ; A Commoner may go on the Com- 
mon to ſee his Cattel : the Kings Purveyor might have taken 


up cattel for the King, and no Action will lie againſt theſe ' 


men for any of theſe things. 


. . Butinall theſg and ſuch like caſes where a man may ju- 


ſie his entry into another mans houſe or ground for ſome 
ſpeciall purpoſe, he muſt ſee he doe not abuſe his power 
there. And therefore in all the caſes before of powergiven 
to enrer into Lands, if he ſhall break the hedges, leave 
open the gates, or otherwiſe abuſe his power, he ſhall be 
puniſhed as a Treſpailor from the beginning. And in the 
laſt caſes 1if a Traveller or other ſhall ſtay in the Inne over- 
long, break or take away any of the houſhold-goods, 
break the windows of the Inne, or the like, or the party 
diſtraining in the nexr caſe ſhall work, kill, or otherwife 
abuſe rhe diſtrefle, or in che next caſe he ſhall hurt, ſell, 
or kill the Eſtray, or in the next caſe if he in Reverſion 
ſhall break the houſe to comein, or being come in at the 
doors ſtay all nighr, cut down trees, or the like; or the 
Commoner ſhall cut the Trees, or dig the ground, or the 


Purveyor fell the Catteli or Goods takenup; in all theſe 


and the like caſcs before, the Law doth reckon all that is. 
done unlawfull, and the party grieved may have this Ati- 
on for his relief. * i 


IP 


14 


And yet if vae enter into an Inne, and doe not pay for 1.4, * 


his victuals he c3lleth for, or being diſtrained, and he offer 
the Rent for which he was diſtrained, and the diſtrainer 
will not deliver thediſtreſſe; in theſe caſes, -and for theſe 
cauſes the ofenceris not reputed a Treſpaſſor ab initio, but 
inthit thing only. | 


Andin the firſt caſe the TInne-keeper ſhall have an Action a 650. of the 


of Nebt, or on. the Ciſe, ſor his money ; in the latter an ae, 


Action of Treſpaſſe, or Treſpaſſe on the caſe for his relief, 
GBS 2 C99. 


I 


3 48 Attion of Treſpaſe. 
Coo, 8146-5476. D.G& St,112, Dyer 36.134. 5 H.q.11.16 H. 
7.14. 21 H.j.22. 9 Heb.2g.11 Hes. 
In like manner it is of an authority given by one man to 
another, if he co whom it is given exceed and abuſe it, as 
1 give one leave to enter into my houſe or cloſe, and he 
break the Houte, or cut down Trees, or I give one pow- 
er to take one, and he take two of my horſes, or 1 give 
one power to ride my horſe to Dover, and he ride him 
further, in theſe and ſuch like caſes he is a Treſpafſor on- 
ly in the exceſſe. And if there be violerſce, or colour of 
violence inthe AR, it is puniſhable by this Aion. Bur if 
A&ion cf the the injury be rather in matter of fraud, it is puniſhable by 
Cale: | an Actionof the Caſe. Bros. Treſp. 327.295-72. Andin all 
theſe and ſuch like caſes before ſer forth, the Action may be 
avoided by ſetting forth the matter ina ſpeciall plea. 
By inevitable If one doe me a Treſpaſſe againſt his will; as if his Cattel 
necellity or. come unawares into my ground, yet I may have this AQi- 
accident.” Qnagainſthim; and yer if my dog of his own accord with- 
out any provocation of mine, kill or chaſe a mans catte], l 
ſhall not be charged with this, unleſſe ic be ſheep, and the 
dog have been uſed to chaſe and kill them,and I have had no- 


tice of i, Dyer. 29. | | 
By Cattel in If all the neighbours mm a village -take their corn out of 
Corn. the field, and one perverſe fellow leave his corn there' of 


purpoſe, and the neighbours put their cattel in the field, and 
the cattel eat his corn, he may not have this Action for this, 


Bree. T reſp.352. 
By the fall of Tfa man lopa Tree, and ſome of the lops by chance and 
Lops againſt his will that doth lop, fall into my ground, or on 


my hedge, and he fetch-ir out again preſently, yer in this 
caſe and for this I may have this Action for one and other, 
But if there be an inevitable neceſſity, or it fall out by the 
Ad of God only, or by a ſtrange winde, or the Tike, no 
Action willlie for this, Broo.T reſp. 310. 10 Ed.4.2, 20 E4. 
4-6+37» | 

ks wt If one. have a way through my ground where no incl 

9 1 4 <= {ure is, and he drive his cattell there, or through the Com- 


[0- 
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field, where the way is, and they catch a bit as they goe a- ' | | 
ainſt the drivers will, being as carefull as he can, no Action nt 

will lie for this : But if the driver bait, or keep the cattell 

there, I may have this Aion againſt him, or the owner of 

the cattel, 3Yoo.T7ſþ.321+35 1» 

If my Cattell be with another bodies ſo together that I To part Cat 
cannot part them, and | drive them to a convenient place to **ll- - 
ſhift and part them. No A&ton will lie againſt me for this, 

Broo.T reſp.354-327 ; | 

If a man in Earing be neceſſitated to turn his Plow To plow 
upon my Land accordiag ro the faſhion of the countrey, L2nd. 
and the Sullow hap thereby co turn up ſome of my Land, - 
or the 'attell hap to catch a bit of my Graſſe or Corn 
on my Land, no Achon will lie for this, Broo. Treſpas. » 
354-327- 

If an Infant make a Feoffment, and make a Letter of At- Upon an Be 
torney to give Livery of ſeiſin, and the Attorney doe enter, t-t< made by 
be is a Treſpaſſor, and for this che Infant may have this ,' Fmnes | 
Action, Butif the Infant give Livery of ſeiſin with his own >, TER 
hands, he cannot then have this Atton againſt the Feoffee. 

So if he ſell $oods, and the vendee take them without his 


delivery, by this he isa Treſpaſſor : Bur if the Infant deliver 


the goods with his own hand to the vendee, Contra. Broo. 


' Treſp.16.33 8 Perk. Setft.16,17s | 


If an Infant, feme-covert, or man-per dxreſſe'grant a Rent- 
charge out of his land, and the grantee by colour thereof 


diſtrain upon the Land, the cattel of the Infant, husband that 


hath in right of his wife, or him that granted by dureſſe; in 
all theſe caſes this Action lyeth againft him that diſtraineth, 
21 H.7.39. Broo.Treſp.15t. 

If a man have an ancient ditch in my ground, and he To skow: 2 
come at ſeaſonable times to skowr it; and doth skowr ir, Ditch, 
keeping the old breadth, I cannot bring an Action a- 


Fgainſt him for this, Per Baron Henden at Glouc. Aſſiſes, 


17.Car. | - 
Ifa man give me leave to fet a Rick of hay in his ground Tr:{pas dis. 
till I can conveniently ſell it, and after two years time he )2"ithabte, 
Hhh makes 19 Hy. 
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makes a Leaſe of the ground to another, and he turns in his 
cattel, and doth eat up my hay ;. in chis caſe I can have no 
Aion againſt him, for by making the Leaſe it ſeems the Li- 
cenſe is determined, Hill. 17. fac, B. R. Sir William Webs 
Caſe. 

The Parſon ſhall have a reaſonable time to prepare and 
fetch his Tirhe on my Land. Bur if he leave it on my Lind 
any long time after my corn is gone, and my cattell ſpoil it, 
he hath no renelie, 12 E4, 4.6. If a new Gate be ſer 
up in the High-way where none was before, and I be- 
ing a Trave ler break it to peeces; this is juitifiable, and 
- AQion will lie againlt me for this, «Adjudg. Car, 

B. R, James and H.ywoods Caſe. So for. any other Nu- 
| ſance. 

A man that will maintain this Afton for any wrong done 
to, or in his Lands or Goods, muſt have a good ownerſhip 
and property, or at the leaſt a good an lawfull poſſeflon in 
the thing wherein the Treſpaſlei is ſuppoſed to be done, And 
for this take thele things, 

1. A man may oain 4. property into goods two waies, 
1, Either by AR of the parcy, as by Gifc, Sale, Legacy, and 
the like: Oc by Act of Law, as by W:iving, Straying, 
Shipwrack, Forfeiture, Executorſhip, A adamniſtration, Treſ- 
paile, and Recovery of damage, Stealing and open file, by 
Tenure; Cuſtome, as Hariot, and the like, P/?. Doari ls, 
2.part. F. +72. &C. 

2. A Lefſcefor years after his Leaſe is en{ed, may have 
this Aion for a Treſpaſſe done upon, the L ind before the 
Leaſe was eaded. Plow.431.Brop.45 6. 

3. Any man that hath but a bare poſſTeion of, and ao Ti- 
tle ro Land , may have this Aion agaigit him chat hath no 


riSat. Plow. 431.346. Broo.456. Coo.; 85. 
4. No man can have this A;tion for a Treſpaſſe done up- 


. on his Land untill he be poſſeſſed of che fame by entry. And 


therefore if Lind deſcend to an heir, or a Le:!> be 1472 t0 

: beginat Michaelmas, or one hich 4 titie of ccc 'y F9r 4 con 

dition broken, or the like, anda Treſpaile is doaz upon _ 
; Lan 
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Land before the entry of the heir inthe firſt, the Leſſee in 


the ſecond, or him that hath title to enter in the third caſe, 


in theſe caſes the party Srieved may not have this Action, 
11 1.7.22. Plow.142. 22 £9.4.37. 

5. If Leſſee pxr anter we or Leſſee for years keep himſelf 
in poſſeſſion of the Land after the tearm and eſtate ended, 
the party that is to have the Land cannot maintain this' A- 
Rion till he have made his acuall entry, and then only for 


the Treſpaſſe done after, and not before his entry. Plow. | 


133-136+ ÞYco. ay 365» Cool. 57.11. H.7.22. 

6. If anoffce finde Land in a Subjects hands to eſelleqe; 
he that is in pofſeſlion of the Land cannot afterwards bring 
this Action for Treſpaſle done in the Land , Plow, 429, 
19 Ea.442s 

7. If one give or ſell me Goods, and before I get the poſs 


| ſeſſion of them another mar: doth rake them away or hure 


them ; in this caſe I may havethis -A-:tion. for. my 19 a 

SroTrefd 303, | 
$8: 1f 1 borrew a Ho: ſeto r 'Cea journey, and the owner 

ora ſtranger take away the Horſe From ime beforel have 
done wy journey, it {cer's F may have this Action: :and 
albeit 1 abuſe him, or ride {1m out of the. way, yet he 
cannot take him from me till I have done my journey 3 : 
Lees Clift. 
« 9. Aman may have this A&tion for a Trefpaſſe done in 
Goods wherein he hath only a poſſe{lion:and no property. 
Ard. therefore it is no good plea to this Action, thar the 
Goods be the Goods ot 1 ſtranger and not of the Plaintiff, 
4 E445 3 p; E1.6.7 22. 

If a mr.an cut or carry away my Trees, 


Land, ::2 die before they be cut, in this cafe the vendec 
may not cut and take chem away, - but he will be liable to 
this Action bv the heir or by bimin Reverſion. Bur other-, 
wiſe it is of 3:ces 101d by Tenant in Fee-{1mple, Pr. Sf, 


58.59, 
ah Hhh 2: 2.) 


=, 


I may bave chis Ne 
ARion againſt him. And for this take thete things, P re des 
I. If a Tenant in tayl (ejl his Trees growins upon the-w:7 1: 
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2+ If 1 grant to another Eſtovers in my wood, by the 
; view and delivery of the Bayly, and he take them without 


leave of the Bayly. Qrif he have power to take in my wood 
to any uſe without asking, and he take more then he doth 
put to that uſe; Imay have this Action, Breo. T reſp. 327, 
And yet if he cut it before he doe ule it, to the end it may 
be more ſeaſonable and fit for uſe, no Adtion will lie for 
this 10 Ed.4.3. | 

3. If I be a Leſſee for life or years of Lagd, and a tran. 
ger cut down Timber, or doe any other waſte, I may bring 
this Action againſt him, and ſhall recover treble damages, 
becauſe I muſt be charged ſo much in the Action of waſte 
againſt me. 

4. If one ſell me all his Trees in ſuch a Cloſe, and af- 
ter he cut them down himſelf, and then I fetch them a- 
way, no Action will lie for this, Dyer 3c5. So if after 
this ſale þe ſelleth his Cloſe to another, and 1 doe then 
cut and carry away the trees, I may juſtifieit. Broo. Treſ- 

As. FOO. 

_ I ſell a Wood except 40 Oaks to be taken away 
by me in two years, and I doe not cut them within the 
time, and then he doe cut all, and doe not leave me 40 
Oaks, in this caſe I am without remedie. Bro, 7 rcp. 
50. 399. 

E. If my Leſſee for life or years doe a waſte in the Lands 
Leaſed, T may not have this Action, but muſt have reme- 
die by an Action of waſte. And yet if I make a Leaſe for life 
or years of a Cloſe excepting the Trees, and the Leſſee of a 
ſtranger doe Treipas in the Trees, Accorn or Fruit thereof, 
which in this caſe] am alſo to have;for this, this Ation and 
not an Action of walte lieth, Cco.5. S* Tho.Palmers Caſe, See 
more in property, Chap.17. 

If a mancut or carry away my Emblements, that is my 
corn or graſle, I may have this Action againſt him. Bur for 
the further knowledge hereof take theſe things. 

1. If a Tenantin Fce- (imple, Fee-tay], for life, or at will, 
ſow his Land, and die before he reap it, his Executor ſhall 
reap 


all 
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reap it: S0 whereever an Eſtate dependeth on a life, If a 
Leaſe be made for life,the remainder in Fee, and the Leſſee 
for life ryake a Leaſe for years,” the Leſſee for years ſow the 
Land, and after che Leflee for life die; in this caſe the Lef- 
ſees Executor, not hein remainder , ſhall have the Corn, 
Coo.5.85, Soif Tenant in Dower fow her Land and die, her 
Executor ſhall reap it, Srar. 20 H.z. chap.2, Perk,5 22. .But 
if ſhe ſow her Land, and then take a Husband, and he die 


before it be cut; in chis caſe ſhe, not her Husbands Execu- 


tor,ſhall have it, Broo, Emblements 26, Coo5.116, C00. upon 
Lit.55. Andifthe Leſſor of a Tenant at will determine the 
will himſelf after the Corn is ſowed, the Tenant at will, not 


the Leſſor,ſhall have the Corn, Coo.upon Lir.55. Bur if the - 


Tenant at will himſelf determine the will, cozrra. And if 
ſuch a Tenant after he is diſcharged ſhall enter again, and 
then ſowthe Land ; in this caſe the Lord, and not the Te- 
nant, ſhall have it, Coo.5.116. Dyer 173. And if any Te- 
nant do only ear and dung the Land, and it be not ſowed 
before his death, he loſeth the Corn, Lit. chap. 68. Coo. 5. 
116. Perk, chap. 512. 37 H. 6. 25. And albeit the 
Corn be cut, yet he that hath right co it ſhall have 
it, | | 
2. If a Tenantfor years in certain, who knoweth the end 
of his Tearm, ſow the Land, and his Tearm end before. the 
corn be ripe and cut, he that hath right co the Land, not 


| the Tenant, ſhall have the Corn, Litr. Chap, 68. Coo. 


upon it. 

3. If a man under co:our of a Leaſe or other conveyance, 
ſuppoſing him to be good, when he is nor, doth ſow the 
Lind, notthe owner nor his Executor if he die, bur he 


that right hath to the Land, if he ſhall enter, muſt have the 


corn, Lees Caſe. 9 Iacs 
4. Iftwobe Tenants in common and one die, and his 
Wife hold in common, and ſow the Land and die; in 
this caſe neither the other Tenant in common , nor the 
Heir, but the Executor of the woman ſhall have the corn, 
Perk. Chap'5 23s | * 
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Exccutor, 


Husband and 
Wife, 


E Xecutcrs, 


5. Ifa Parſon die before the Corn is reaped, when the 
Glebe-land is ſowed, and another Parſon made, in this caſe 


'not the Succeſſor but the Executors or Adminiſtrators of 


the firſt Parſon dead, ſhall have the Corn. But the Tithes 4- 
crewing during the vacation muſt go all to the Succeſſor, 
21 H.6.30. 34 H.6.33.6t.38 H.11. 

6. 1f a Diſſeiſor, or a Diſſeiſor ofa Diſſeiſor, or a Feoffee, 
Donee or Leſſee of the firſt or ſecond Diſſeiſor, tow the 
Land, and cut and carry away the Corn, or cut and carry 
away the Graſle or Tices; or gather and carry away the 
Fruits, Apples, Nuts, cc. or give or ſell either the one or 
the other ; in theſe caſes after che regreſſe of the Diſleiſee, 
the propettie of it all is in him, and he may take it where e- 
vet he tindeir : And if he die his Executor ſhall have it ; 
and ſo it feems is the Law for Flax or Hemp, or any othet 
annual profit ; and if it be gone he ſhall recover Damages 


in Treſpaſs, Coo.[nft.1 part,55.11.51» Dyer 31. Perk.ch.519. 


Co0.5-85. 

7. If one be ſeiſed of Land in the right of his Wife in Fee 
orfor life, and he ſow the Land,or he makea Leaſe for years, 
and the Leſſee ſow the Land, and after before the end of the 
tearm the Husband or Wife die, his Executors,or the Leſſee, 
or his Executors, ſhall have the Emblements, 7 #H. 4. 17. 


. So ifa joint-eſtare be made to the Husband and Wife , and 


the Husband ſow the Land and die, his Executor ſhall have 


it; Coo.1 part 55, Dyer 316, If Land be leafed roa Husband 
and Wife at will, and after they be divorced Caſa precon- 


trattrs, and the Land be ſowed beiore the Divorce ; in this 
caſe the Husband, not the Lord, ſhall have the Corn, Coo.s. 
116. If the Wife of a Copie-holder that holdeth Dzrant: 
vidnitate, according tothe cuſtom ſow the Land, or make 
a Leaſe, and the Leſſee ſow the Land, and before it be cut 
ſhe take a Husband ; in this cafe the Lord or his Execu- 
rors, not the Husband ſhall have the Comm, Coo. 5. 
ITG, | 

-8. Tfone ſeifed of Land in Fee have iffne a daughter, and 
die, his Wife being privily with childe of a fon, andthe 
daughter 
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diughtet ſoweth, and after the ſon is born, the danghter tn 808. 
this cife ſhall feap it, though the fon eater before the corn | 
be ripe, Coo. 1:p.55. 

9. If a Tenant by Statute ſow the Lind,and after ſome ex- 
rraordinaty increaſe happ*neth that he is ſatisfied ; if this 
cafe the Tenant ſhall notwithſtznding reap it, Coo. 1, 
part FF. 

- 10. If the eſtate ofthe Tenant,though incertain, be npon 
i defeaſible Title by a righr paramonnmt, or if the eſtate of 
the Tenant determine by his AR, he chat hath right or en- 
treth, not the Tenant, ſhall have the Corn. And therefore 
if one enter Fpon Land on a Condition in Deed , or a Con- 
dition in Law, as if Leſſee for life or years of Land, alien it $815 
in Fee, or do waſte; or if 3 Feoffment or Leaſe be made on Swi 
Condition, and the Condition be broken : or the Lord of 4 "Þ 

Copie-holder enter for a forfeiture on his Tenant. So where 7 


one commits Felony and forfeit,and an entry is made for the 
Common-wealth ; in all theſe caſes the Feoffer, Leſſor, 

Lord, or Keepers of the Liberties ſha!l have all the Emble- 

ments that are growing, and not cut upon the Land at the 

time of his entry upon, or recovery of the Land. Bur if it be 

cut and ſo ſevered from the Land before the entry, coxtra. So | 

where ever one doth recover Land inan Action, he ſhall . 
have the Cornuponit, Coo. 5.115. 4-21» Perk, Seft. 515. 

Coo, apon Lit.55. 5 H.7.16. See more in Property, ch.17. 

And inall, or moſt of theſe Caſes where any man doth f 
cut or take away the Emblements that doth belong $.F1% 
to me; I may have'this remedie by this Action of Tre- : Wat 
ſpaſſe. {4/7 

This Action will lie againſt a Sheriff his Bailifs or under- Agziofſt an 4:14 
Officets, or any other ſuch like Otficers. But for the further Ofhccr. i} 
openins of this point, take theſe caſes following; Sect. rg, «14/41 

PEN GT : point, ©2 ob . : wing's For miſtakin? W 5. \ 

1 If a Sheriff have a Writ againſt t®Lands or Goods of ,,.;,;. ? Fs 1a. 
another man, and he miſtake and execute it upon my Lands Ges T 3-fs; 
or Goods; as if he take my horſe under my ſervant in a ſuite tl 


_ 
. 
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avainit him ; or replive my Goods for another mans, I may [ "Eel 


have this Aion agaifſt him, And it will not excuſe che 
Iiiz Othcer 
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For breaking 
n:y Houle, 


Where one 


mgy break a 
Rouilc, 


Officer in this caſe to ſay,” that the Plaintiff in the ſuite, or 
any other man did attirmathat the Lands or Goods were the 
Lands or Goods of the Defendant, Dyer 295.Kelw.12 9-119. 
D. & St. 149,150. . | 

2 .If another mans Lands or Goods be leaſed or pledged 
to me, and the Sherifftake them as !s Lands or Goods, I 
may have this Atton againſt che Sher tf, B-09.T reſp. 364- 


3- Ifthe Sheriic or any cf his Oiticers having Proces againſt. 


my Land 67 Goods, exceed his Authority, as upgn a com- 
mor: Proces, Capi ad bi ſpozaczaum, Latitat , or the like 
Proces, Ora Cupias ad Suti;jacienaum, Teri facias, or the 
like Executior. againſt nie ii in the executing ofthele Writs 
he break open wy Ruuſe, Doors or Cheſts, which is more 
then he can juſtine, for he may not (as it ſeems) in this caſe 
do more then come tn when the Door is, open, and cannot 
pul! the latch or open tt ; in theſe caſes I may have this Acti 
on 2gainſt him, Co.5.93. 6 E4.4.4. 18 Ed.4.41.Hob,Rep.p!.62. 

4 If upon ſuch a Writ, Proces or Warrant againſt my 
Lands or Goods in executing whereof or otherwiſe, where 
an Otiicer may break my houte, as upon an Habere facias 
Seiſinam, Or Poſſe fſronem, or Capi _— or tO appre- 


hend Felons or Adulterers, or to ſearch for ſtolen Goods, 


or upon a Capias ad Satisfacienudum, to take another man in - 


my houſe ; 1ntheſfe ard ſuch like caſes, if he break open 
my Houſe or Doors before he hath firſt demanded the 
opening of the Doors, I may have this Ation againſt him, 
I H.7.C. 13 E4d4.9. ( 50.5 90.63.Þro0T ref 248. 

5 If inall theſe and ſuch like caſes the Othcer do but his 
duty,no Aion will lie againſt him ; and therefore if the Of- 
ticers of the County-Court within their Juriſdiction, attach 
mens Goods by Warrant of the Court, and take them with 
chem, or leave them with the owners, or others in their pla- 
ces do according toggeir duties,they may juſtifie it,g H.7.6. 

6 If one inform a Conſtable that 4. hath robbed B, and 
he doth thereupon enter into the houſe of A. to ſearch for 
the Goods ſtolen, and in truth no Robbery is done ; in this 
caſe the Lord-Keeper held, That this ARion will lie againſt 


the 


'S. 
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the Conſtable ; but the.rwo chief Juſtices. held the contrary, 


Hill. 3. Fac. in the Star Chamber. 135979 7; radi 

7 If a man have taken my Goods, and impounded them 
in his own Cloſe, and a Replevin come,and the owner of the 
ground reſiſt it, if then the Officer break the Cloſe to do ic, 
this is not Actionable, 21 H.7.27. 4 Ed.4.35. lk ets 
8 Irfan Officerdo any. ſuch Act as belongs to his, Office 
without the precintof his command, as a Conſtable wich- 
out his Pariſh, regularly by this he isa Treſpaſſor,and this is 
ationable; and yer if an Officer attach.my Goods within 
his Juriſdiction, and1 reſcue them, and carry them. with- 
out his Precint ; in this caſe it ſeems upon a freſh pur- 
ſuite, I may go after them, .and take them again, Broo. 


Treſp.23. 


If one diſtrain my Cattel or Goods without any cauſe About a Di. 


or colour, or for a Debt on a Bond, ora Fine, or Amearce-' 
ment in" a Court-Leet that is not legally ſer, or any ſuch 
like cauſe that is not good or juſt. Or if a man having di- 
ſtrained my Goods, will not tel] me requiring it, and ofter- 
ing co give ſatisfaction, tor what cauſe he diſtrained, or if 
having caule to diſtrain, he do diſtrain beaſts not diſtrain- 
able, as beaſts of the Plough, or ſheep of the Fold, Or if 
having diſtrained beaſts diſtrainable, he. after abuſe thein, 


.aSif being a Horſe or Ox he work it, or being unruly he 


fetter it, or tie it to the Pound, fo as it be thereby hurt, or if 
he put the Diſtreſſe in an unknown place that I cannot tell 
how to replieve ic. Or if he take them out of one County and 


- put them. in a Pound in another County;or if he diltrain them 


in the high-way,or a place not diltrainable;in all rheſe caſes I 
may have this Action,Co0.8.147. D.& St.112. FNB,47,48. 
And yetitis ſaid, Jfa Lord diftrain upon his very Tenant. 


without any juſt cauſe, tharhe may not have this Action - 


for this wrong. And it is ſaid, If the Lord diſtrain for 


Rent, and the Tenant offer the Rent, that no Action but. 


Detinue lieth, Br00.T 7eſpas 29. H.7.11. Broo.T reſp.344-2 20, 
If my ſervant take a Diſtreſfe for me, and the owner of the 


Cattel deſire me to deliver them, and if he pay not the mo- 
#Kkk [m. ney 
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_ eney by2day, tharhe ſhall havether again j itt this caſe it is 

ſaid, if he pay not the monie, that my man'miy cake chem 

again, Broo.Trip.29. I Theabour rodittain for a' Rent, 

and the Tenant ſeeing mecoming to diſtritin, drive his Cat. 
celincoattother mans ground, hor held of me, and I difttain 

them there, no Action will lie zgainſt me for this, 0/4 B.ety. 

$70. 1f x Diftreſs be rakenfrom me after Thave diſtrained, 1 

cannor for this have this Aion, bur I my hive a Reſcous, 


Rn | | 
What ſhall be | There are divers things to be pleaded in avoidance of this 
ſaid to be a Aion. There is the general Plea,which is Nor guilty, and 
good plea in there are divers ſpecial Pleas. And the fpecial Pleas are forme 
bir ,and avoid. of them of one nature, and ſome of another, for ſome of 
—_—_ them ſound in a way of juſtification , when the matrer doth 
"I -otrg " contain x good reaſon to maintain the lawfulneſſe of that 
0 he did, for which he is now queſtioned : Sorne of them 
ſound ina way of excufe only, and will free a martfrom any 
4 puniſhment for the thing ſodonear that time. And fome of 
them ſound in acquital ofa man altogether, and "contain fo 
much, that he is not guilty at al. And ſome of ther ſound 
in diſcharge of him of the Action whereto' he was once 
chargeable and liable. And the Defendant muſt be very care- 
A full, for if he have matter of juftification or excuſe to pled, 
he muſt be ſure to plead'ir ſpecially ; for in thoſe cafes if he 
plead Not guilty, it will be found againſt him, Coo.5 .85.,por 
Lit.2$2,283. | 6 
Matter of ju- Special Pleas by way of juſtification, are ſuch as fet forth 
fication. ſome ſpecigl thing by which he doth juſtifie the thing he 
Set al, doth withanother mans Lands or Goods; as that he did 
it by Authority. And this may be given either by the Law, of 
by the party ; Wherein'to make it good, there muſt be two 
things; 1 A good Authority. 2 It muſt be well purſued. 
In Treſpaſſe for Entry into Land, it is a good Plea to make 
2: good Title to the Land or Common itr it, and ſo fot 
Goods, N.B.ent.in tot, O. B.cnt.566,567.565. $90. 580. 
For Auulc, Ir is a good Plea to a Trefpafle for an Aſſault and Battery, 
to ſay that the Plaintift began, &c. NN Þ. of entri-s 644, Arid 
| to 
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ro this Action for Impriſonment, Aſſault or Battery, Thar 
he did it by neceflity, inan Arreſt co enfotce obediente, or 
the like, 0d B. of entries 5 99.598-.560. Itisa good Plea ini 
Treſpaſſe fot taking a hotſe, to ſay, he borrowed it for a 
time, of a purpoſe which is not yet out or done, Broo.77eſþ. 
37: InTreſpaſſe for ciittins Trees, it is a good Plea, That 
the Plaintiff hired h1m to do it, Broo.Freſp,z$3. In Treſpaſs 
for taking of Goods, it is a good Flea to ſay, That che Plaine 
tif lefc rhem in the Defendants houſe; and after. there wad 
an agreement between them that he ſhould keep: them «ill 
the Plaintiff had paid him x'®, which he hath nor paid him, 
21 H.7.13. But it is no good Plea to ſay, That the Goods 
wete the Goods ofa Nranger, and not. the Goods of the 
Plaintiff, 4 E4.4.75. 3 9.6.32: In Treſpaſle for eritry: into 
ahouſe, it is a gobd Plea to ſay, he. entred ro apprehend a 
Felon, and took his Goods that were there, 0/4. B-of ertyies 
'480. In Treſpaile for taking of Goods, it is a good plea 
ro ſay, he did it by Warrant, as Bailiff of a Court-Leet for a 
forfeiture,#c. N. Þ. of entries 665. or he diſtrained for 
Rent-or Sefvice, 0/4 B. of entrics 604.605.5603. That he dis 
ſtrained for Subſidie, Fifteens, or the like, O!d B. of entries 
601. So that he took them by vertue of any Proces out of a 
Courrenabled with power to make oat ſach Proces, 0/4 B. 
of entries 598,5 99,400. That hetook the Goods forHarior, 


Waif, Eſtray, Wreck,or the like, Old B.of entries, in rota x84. 


Or thar he diſltfained them for pownage, or the like ; orfor 


levying of expences forKnights of the Parliament, or che hike, 
9 


01d B.entr.599. 

In Treſpaſs for entry into Land, it is a good Plea to fay, 
That it was his Free- hold, or the Free-hold of another from 
whom he had Authority to do what he did, B roo. ch.47. 23. 
New B.of entries 645.582. Soifit be for putting in of Cat- 
tel,it is a good Plea to ſhew he hath right of Common there, 
and under colour thereof he put in his Cattel,8r00.7 reſp.3c. 

If one have Corn upon anothers Land, and he take it, and 
the Owner of the Land fue him, he muſt juſtifie, and may 
not plead Not guilty,Co9. 5-85. | 
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a Judgement had and Damages recovered agailt the Defen. 
dant for the ſame Treſpaſs, in another Acton of the. ſame or 
another nature , 'Firz. Corona-110. And if an Action be 
brought' againſt man: for a Treſpaſs by aſſault aod battery 
done by him, it isa good plea to ſay tt was done by him and 
another, 'and. the Plaintiff bath recovered Damages of che 
other.. But if the beaſts of 4 and Z come together in my 
Ground ; inthiscaſe/I may recover ſeverally, and this plea 
will not hold, Hil. 18 ac. B.R. Hunneyes Caſe. 
Arbitcement, - Arbitrement may; be alſo pleaded in barre of this Afton, 
Accord. Alſo Accord with ſatisfaction may be pleaded in barre of 
this Action.For the clearing whereof take theſe things. 1 The 
* thing given and received muſt be valuable and fatisfaRory, 
Bt - a Charge toi the. giver, anda benefit to the receiver. And 
7 therefore.if oneplead, that whereas there were divers Tref. 
paſſes commited by each of them, one upon another,and by 
mediation of friends they agreed one ſhould go quit againſt 
the other,this is no plea,neither will it barre in the ſuit. So in 
an entry on the Statute of Rich. That the Plaintiff ſhall re- 
efiter and have his Land inpeace, and that he ſhall deliver in 
the Writifgs that he hath that do- concern the Land, Dyer 
356-16 E4d.4.8. 9 Ead419. Fitz, Accord:3,4.S0 if it be in Treſ- 
paſs for Goods taken, and the Defendant plead an Accord 
made that he ſhould have his Goods again, 9 E4.4.19. 3o HB. 
6.4. Soif it be that the Defendant ſhould do his indeavour 
to make the Plaintiff and another (who was »r ods with him) 
-agreed, or (as it ſeems) fo ſhew that he did make an Accord 
berween him and the ſtranger, unleſs he ſhew withall that 
he is ar fome charge to do it. And yet if the Defendant give 
che Plaintiff a pottle of Wine in ſatisfaction of the Treſ- 
paſs, and he agree to it, this is a good Accord and a barre 
in the Action, Fitz. e#ccord-1. I9 H.6.29. Fitz. barre 2d. 
bL Fc | 2 It 
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2 It muſt be perfetly and compleatly finiſhed and exe. 
cuted, and-farisfation made according to the agreement 
before any Action brought : and therefore if the Defen- 
anc plead an Accord that he muſt make Windows, and 
pay 1o' at a day to come, and he ſet forth that he hath 
made the Windows, but he hach not ſet forth he hath 
paid the 10!, thisis no barre, 17 E4.4. 2, 6 H.7.1c. In 
Trefpaſs the Defendant pleaded an Accord to pay 69 to the 
Plaintiff,and to give him counſel when he ſhall require it;this 
isno good Plea, 17 E4.4.2. 01d N.B. f.122.Tender of money 
without paiment 15s n9 good Plea in barre of this Action. 
3 It muſt be in rhe life-time of him that did the wrong; 
and therefore if che Accord be between the parties and 
be executed by the Heir or Executor of the Treſpaſſor, this 
is no barre where this Aion may lie againſt the Execator, 
Dyer 356. 4 Theparty to whom the wrong is done muſt ac- 
cept the amends according to the agreement, for it ſeems 
notwithſtinding the Accord, he may refuſe it; and tender 
of amends without an TI, is no Plea to this 

Aion, bur being accepted,is. For as wrongs and injuries 
cauſe diſcord and variance, and beget Suits, ſo by an Accord 

between the parties this may be recompenſed, and this re- 
compence begetteth Peace, Coo.9.79. 5 Ed.q4.7. Dyer 356. 

5 If divers do a Treſpaſſe, and one make a good Accotd, 

this will diſcharge and be a barre to all the reſt, Co5.9.79. 

6 If a ſtranger, as one of the Parents or Friends of the 

Treſpaſſor, give the amends in recompence ; it ſeems this is 

35 good as if the party himſelf did give ir. In Detinue 


Paintif, the Defendant plead an Accord, that he ſhould 
keep the Cheſt untill the Plaintif come to Briſtow, and 
there it ſhall be opened, and if any Deeds be there that 
do concern a Houſe of which the Plaintiff had enfeoffed 
the Defendant, that he ſhall keep it ſill, and faith thar he 
never came to Briſtow; andit was awarded a good concord. 
But quiere Fitz, Barre 166. Accord.2, 7 Ed.4.23. 7 If one 
be Amearced for a private Gene” or Treſpaſſe done to the- 


Lord 


for a Cheſt and Charters therein by the delivery of the - 


tion of Treſpaſs ; 


— 


M-ttcr of ex. 
cule and dil. 


charge, 


S. Qg ? 2, 


Licenſes 


. $05. Broo,Treſp.194. 19 H.6 65. 


Lord in his Leer, and he receive'the Amearcement, though 
tbe Extortion,, and he could not have recovered-it ; yetit 
ſeems if he after bring an Aon for this Nuſance,. this ac- 
ceptance of the Amearcement may be pleaded in barre, Firz, 
Barr. 187. 222. Broo.Treſþ.195. 61.66. 8 Ina Writ of falſe 
impfiſonment, the Defendant ſaith it was agreed between 


_ the Plaintiff and him that he ſhould bring the Defendant to 


ſuch a place which jis the ſame impriſonment, and: it ſeem 
this was no good Plea, Fitz. Barr.14. | 

That the Plaintiff hath a Replevin depending in another 
Court for the ſame Treſpaſſe,is a good Plea, Broo.T reſþ.357, 
But it is not a good Plea that he hath been indicted forthe 
fame thing, and paida Fine to the King, And yet that he 
hath been Indicted, Arraigned and Acquitted, is ſaid-to be 
a good Plea, /cd quere. So,that he hath been ( being-a Te- 
nant) Amearced for the Treſpaſs-at the Lords Court already, 


and paid;the Amearcement is ſaid to be a good Plea,Coo.4.43. 


9 H.6.50.Broo.T reſp.q05.17 E4d.4.8. But I doubt this caſe, 

If it be- for Cattel Damage-feſant in his Ground, it isa 
good Plea to fay the Plaintiff did drive the Cattel into his 
Ground, Broe.T reſp.148. Kelw.30. | 

A Licenſe may bepleaded in avoidance of this Aion, as 
if irb&for an entry into Houſe or Lands, taking of Goods 
ot the like, he may plead a Licenie ſo to do from the Ow- 
ner, as that he invited me into his houſe, gave me leave 
x £0 through his Cloſe, &c. Broo, Treſp. 533. Coo. upon 
L311.368. But then there muſt be theſe things in the cas 
1 A good Licenſe, for if a Tezant at will ſhall Licenſe me 
to cut down Trees upon the Land, or a Shepherd that 
hath Sheep to keep ſhall Licenſe me to killthem ; this will 
riot excuſe me in a ſuit for this, Broo. Treſpr295. 2 This 
Licenſe muſt be purſued, 11 H,7.21. 0d B. entries 596,597, 


To an Action fora Battery, it is a-good Plea to ſay tha 
be did it of his own wrong, that 1s, that the Plaintiff did be 
gin the Aﬀeay firſt, &c.- 34 H.6.16, 41.Aſ.p1.21. Books if 
Entries in toto. _ TÞ p 
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" If the Aion be for ſuffering a mans: Goods: to-kie in this 


houſe Damage-feſanc, it # a good excuſe for: the Defen= 

dant 'to ſay that he was Tenant to a:Leſlee for life, that 
lived fatre from him), that he could nor hear of his death 
ina long time after he was 'dead, and therefore the Goods 
were:not removed fo quickly. In Trefpaſſe for a hurt, It 
is a good Plea to ſay that the Plaintiff and Defendantagreed 
eo run at Tilc Barriers, or to play at'Back-fword, Foot-ball 
or the like, and by that meansfthe hurt came, F:rz.Barr.244. 
In Trefpafle for Damage by Cattel, itis a good Plea to ſay 
thit che mounds of the cloſe adjacent were the Plaintiffs, 
and for lack of repair thereof they came into the Plaintifs 
Ground,. O/d NB. 561, 562, 563. But if the beaſts were 
eurnedin, the Plaintiff may ſhew it by his reply, G/4 NB. 
FO +5 63, d 

it is a So0d Plea to ſhew a pardon by At of Parliament, 
014 B. Entries 596. Inan Ation for Toll, it is a good Plea 
to (ay, time out of minde. fuch men have been diſcharged 
and ought to be diſcharged of Toll in Fairs or for.paſſa, 
ges, Fc. Old B. of Entries 605. 

In Treſpaſſe for beating a fervant, it isa good Plea that 
he was not his ſervant at that time, Od R. Entries 605. 
Forentring into a Cloſe, that the Defendant being Leſſee 
for life, made a Feofment in Fee, and fo a Forfeiture or an 

 Efcheat, 01d B, Entries 577, 581, That the Goods were 
pledged to him, orhim chat delivered them to him for mo- 
ney not yet paid, 014 B. Entries 598. 

For Fiſhing,it i8a good Plea to ſay he hath a Fiſhing there, 
and uader colour thereof he doth Fiſh, O44 B: Entries 5.96» 

The Defendant in this Action. hath many Pleas fto plead 
'n avoidance of this Attion by way of excuſe. As to an A- 
Yon of Treſpaſſe for the Defendanes Cartel breaking into 
the Plaintiffs Cloſe, it is a good Plea to ſiy that they came 
-nachrough the mounds of the Plainuff, for want of ſufhci- 
cat repair. For further knowledge of which point, theſe 
things are to be known. EY 9a 

1 This is not a good Plea for any but for-him that hath 

| LII 2 ſome 
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ſome intereſt into. the adjoining Ground, as having Title 
of Common there, or being Leſlee for years, or at will, 
of it, having his Cattel there at Tack, or having leave to 
put in his Cattel there, and therefore ghis will not barre the 
Aion of the caſe of a ſtranger where his Cattel had no- 
thing to do inthe next Ground towards which the Inclo- 
ſure was ſo bad. 

2 Neither is this any good Plea for him that hath ſome 
intereſt in the Ground adjoining, where he did put in his 
Cattel firſt of all into the Plaintiffs Ground, and not into his 
own, for the C attel muſt go in of themſelves. 

3 It is no Plea that there is no good Incloſure, unleſſe he 
fay that the Owner of the Ground time. out of minde d:d 
uſe to Incloſe it, | 

4 Ic is ſufficient proof to maintain this Plea, that. the 
mounds were bad at the time, though it cannor be proved 
that the Cattel went in througl; thoſe bad maunds, for that 
ſhall be preſumed un'eſſe. the contrary appear, 'Djer 365. 
Bro: Treſp- 192. 255.148. 145+ 136. 245. In Treſpaſſe for 
breaking pales, that they were ſet up in his Chaſe, and kepr 
his Deer. from feedirg,c>c. 01d B., Entries 594, Ifa man 
that ought to make the Hedpe between him and me, go over 
it and break it down, ſo as my Carrel get m his Ground, 
I.may plead this in avoidance.of his Action, 7». Dodrrdg, 
Trin-18. Jac. B.R.. If the Action be fortaking my. Cattel, 
T may juſtifie that the Ground was a Free-hold, 2nd the 
Cattel were in my Ground Damage felart, and therefore 
that I Diſtrained them, 0/4NB. 5750 569.571. In an AQi- 
onfor cutting Timber that 7.S, was feifed of the place and 
Timber, and fold the Timber to the Defendanc, and he took 
it, Old B.Entrics 606, For taking Goods 1t is 2 good Plea to 
ſay that the Defendant being poſi: fſed thereof, delivered 
them to a ſtranger from whom the Pizinuff rook them, and 
the Defendant rook them from the+Plaintiff, 01d B. Entries 
573- orto fay that he did lawfully Diſtrain them for Rem 
or the like, 0/4 NB.Entries (08, ' 

'That Tam Parſon of 4,and a Pariſhoner ſet ont his _ 
an 
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and the-Plaintiff rook them away,and I rook them from him, 
this is juſtifiable, 0/4 B. Entries 374. To fay that the Plain- 
tiff gave him the Goods, 0/d B. Ext.376. or to fay he took 
them as Waif, Eſtray, or as Wreck for the Lord, cc. 0/4 8. 
Entries 612.611-577. Salein Market overt to the Defendant 
by the Plaintiff ora m—_— Old B. Entries 66.605. A Re- pleaſe 
leaſe of the pro treſpaſſed. cothe Treſpaſſor, isa diſcharge x 
in Law,and may be pleaded in barre of this Action. «. © 

If divers do a Treſpaſſe together, and the party to whom Matter of gif; 
it is done releaſe it by generall or ſpeciall words to one of <b2rge. 
them, this is a diſcharge of all the Treſpaſſors, zand every Releaſe of onle, 
one of them may plead it in barre if he can ger and ſhew ir, _ Big 
for they are bur one Freſpaſſof, and each of them is anſwe- | 
rable for the whole fact, but a Releaſe is a good ſatisfaction 
in Law as a ſatisfaction in Deed, Hob. Rep.pl.96. But ſee more 
of this in Relcaſe chap.19. ia my Book of Common Aſſurance. 
01d BeEntries 602, - 

Tendcr of amends, that is,offer of a recompence for a Treſ- Amends. 
paſſe done, is a good Plea in this Action. Burt thereintheſe 
things are to be d5ne. 1 That if one Diſtrain my Beaſts Da- 
mape feſant, and i ofer him a competent recompence before, 
the Bealts be taken, or before they be Impounded, this is a 
pur barre,and ſo may be pleaded inthe Action of Treſpaſs: 


bue ſuch a tender after the Impounding cf the Beaſts is not 


ſo,C96.5.76. 2 And yet in all Actions Yuare Clanſum frepir, 

if the Defendant dv tender ſuthcient amends. before the A- 

on brought,and in his Plea to the Action diſclaim to make 

any Title or cjaim to the Land, and the Treſpaſs be by/negli- 

gerice Or involuntary, by this ( being proved ) the Plaintiff 

ſhall be barr*d, Srar. 21 Fac.chap.16. And it was the opinion 

of two Juſtices, Portham & Williams,Trin.3.7ac. BK. that the 

common Law was ſo before tl1s Statnte. | £ 

The Defendant in this Action may pleade Not guilty in \Viere one 

a! theſe following caſes. 1. When the thing ſuppoſed to be '*'Y pleaiNon 


2 wW:9H 11M 
done for ni2ccer of factyis nor true, 2. When the matceras 5, / 


itis, is nor 4 Treſpaſſe,but ſome other offence, nor is this ,;... Speciptly 
ARtion of Treſ-afle given for it, but ſome' other Action.: Sc 24, 
| M'm m 3. When 
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3. When the Landsor Goods is mine: forwhich the Afties 


15broyght, not the Plaintiffs. Butin- all othericaſes the De- 
fendanr may nat pleade Not guiky, but muſt pleade ſpecial- 
ty, and ſhew:-the ſpeciaſl matter by way of excule or juſtifi. 
cation, as the caſeis. And therefore he muſt pleade and ju- 
ſtiheſpecially in all-theſe following caſes; as where .an Im- 
priſonment or entry is given by authority of law, or by au- 
chority from any party, as for an Impriſonment by the ;Sta- 
rute of Treſpaſſorsin Parks, putting a wan off his ground, 
arreſting a man as/Conſtable to keep the peace, thruſting a 
man out of a Church that doth trouble the Congregation in 
Service. That he parted an affray, and kept the quareller 
apart, during the heat. 0/d B. Entries, $55. NB. of Entries, 
643. For an Aſſault or Battery de /02 aſſaw!t deme[ne, in de- 
fence of himſelf or his. For a Treſpas by entry into Land, 
that it is his own Free-hold, or anothers Free-hold, and be 
did it by Warrant from him, VN. B. Entries in toto, Old B. 
Evtries in toro, That they entred in their perambulation. N. 
B. Entries 651.558. That the Cattell came into 'his Cloſe 
by the default of the Plaintiffs cloſing, Coo. upon Lite. 282. 
That it is a common High-way, 014d B. Entries 559. That he 


entred to amend his gutter leading t9 his houſe, as of ancient 
| Fa” they bad been uſed todoe. 01d B. Entries 561, 


For Entry into a houſe that it was a common Inge, &. 
Old B. of Entries 549. So if the Defendant juſtife by reaſon 
of a Rent-charge, he muſt pleade it eſpecially, and cannot 
juſtifieir upon a Not guilty, 0/4 B. Entries, 549. So if one 
put in his Cattel by agreement with the Plaintiff, 7d, And 
yet it ſeems if he be to juſtige by reaſon of a Title/to the 
Land, he may pleade Not guilty, and give the ſpeciall mat- 
ter in Evidence, as in Detinue, Non Deriaet, when the goods 
are the Defendants, 22 H. 6. 33. Coo. upon Lier./ 283. For 
Entry into a houſe and taking money away ; That the Plain- 
riff owed him the money, and tre went into his houſe to re- 
ceive it, being invited by the Plaintiff, 014 B. of Entries. 561. 
And if the Action be for taking goods, and rhe Defendaft 
juſtifie rhe taking,as a Harriot, wayf, eſtray or wreck, A. B. 

| Entriu?, 
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Entries, 666. Or'thae the Plaintiff: rook' away the Defer- 


eants Cattel, and heemredims che Cloſe where they were 

and took ther again; Old B. Entries, 562. SGI. 612. 611. 
That he took the Cartel damizye-fefant inhis ground, 0/d 
N. B+ 571. Or for an Ameatcemenitina-Leet, or the like, 0/d 
B. Entries. 450. That the goods were the goods of 1.S, de- 


livered to the Phaimiffto keep,and” /.S, commanded the De- 


fendant to/take them, 0/4 B. Entrics, 557-556. Or excuſe 
it that the Plaintiff delivered chem ro him, 0/4 B. of Entries, 
556. Tharthe Plaintiff was in debe tothe Defendant, and 
gave Im the goods in fatisfation of his debr, 0/45. Emries, 
556,557, Thathe rook them by a Wrir, 0/4 B. Emvirs 671% 


The ARtion is for x Battery; and he juſkines; as/Schoolma» Bacty, 


ſer giving moderate correQion, 9/4 N.B. 555. 

In Treſpas for taking away Goods, That a ſtranger rook 
them away, and pgavettem to 7.S, andthe right owner com- 
matided the Defendant ro take them as he did, 0/4 B. Entries 
$62. Inan Action of Trefpas for tiking'away a box of wri- 
tings, it is no good juſtification to ſay,there was but one wri- 


ting in it, which was the Defendants, for a man cannot juſti- 


fe the breaking or takinE 2way of anotkers bex-to fetch or 
take out his-own goods, Fitz, Tr ſpas 77+ 
And if in theſe caſes v+here rhe Defendane hath cauſe of 
Excuſe or Jnitifnication, and ſhould pleade ſpecially, he pleade 
the general plea of -Not guilty, it will upon the evidence 
(the caſe appearing ſo ) paſſe againſt him: for he may nor 
give the ſpecial matter in Evidence. But this mult be under- 
ood with ewo cautions; 1 Thar whenſoever a man canner 
have advantage of the ſpeciall matter by way of pleading, 
there he ſhall rake advanrage of it in the Evidence. For ex- 
2mple,the rule of Law is, thata manicannot juibtie inthe kile 
ling or death of a man, and therefore in thar cafe he ſhal! be 
received 'to give the ſpecial matter in evidence, as that iC was 
de defenden7e, or in defence of his houſe in the night againſt 
thieves and-robbers, or the like. 2 That many Action uppn 
the Caſe, Treſpas; Battery, or of falfe impriſonment againtb 
any. Juſtice of peace, Maior, or Bayliff of City. or Town cor- 
| Mmm 2 porate, 
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porate, Headborough, Portreve, Conſtable, Tythingman, 
ColleRor of ſubſidue'or fifteen in any of the Courts at Weſt. 
minſter, or elſewhere, concerning any thing by any of chem 
done by reaſon of any of their offices aforeſaid, and all 0- 
ther in cheir aid or aſſiſtance,or by their commandment, cc, 
they may pleade the generall iſſue, and give the ſpecial mat- 
ter for their Excuſe or Juſtification in Evidence. 

In an Action of Treſpas or other ſute againſt any perſon, 
for _ of any Diſtres or other AR doing, by force of the 
Commiſſion of Sewers, the Defendant in any, ſuch Aton 


ſhall and may make Avowry, Conuſance, or Juſtitication ge- 


nerally, that it was done by authority of the Commiſſion of 
Sewers for lot or tax aſſeiſed by that Commiſſion, &c. And 
the Plaintiff ſhall reply he did it of his own wrongWithout 
ſuch cauſe, and both theſe As were made for avoiding of 
prolixity and captiouſneſle of pleading, tending to the great 
charge and danger of Officers and Minilters of Juſtice, cc. 
Coos upon Lirr. 282,283, 

If any Action be brought againſt any perſon for doing any 
thing by vertue of an Ordinance of Parliament, by the per- 
ſons enabled todo it,or others by their command or in their 
aid, it muſt be laid where the fat was done, not elſewhere, 
and the Defendant may plead Nor guilty, and give inevi- 
dence the Ordinance of Parliament: and it it appear not to be 
done in the ſame County where it is Jaid,the Jury ſhall tinde 
for the Defendant ; and if the verdict paſſe with the De- 
fendant, or the Plaintiff be Nonſuit, or ſuffer a diſcontinu- 
ance, the Judges ſhall give to the Defendant double coſts, 
Ord. 2.Dec-1646. If any officer or their aſſiſtants be ſued for 
any thing done by Authority of the Ordinance of 9.F. 
1647. he muſt be ſued in the County where it was done, he 
may plead the generall iſſue, and he ſhall recover double 
coſts, See the Ordnance. The like remedy is given in divers 
other caſes by divers other Ordinances of Parliament. 

And now by the late At made 23 Oob.1650. The Defen- 
dant may plead the generall ifſue of Net guilty,or ſome ſuch 
like generall Plea, and give the ſpeciall matter in evidence. 

_—_ CHA P» LVI 
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Cay. LYL. 
Of Waſte. 


\ His word (Waſte ) is ſometimes taken for a wrong done what it is. 
by a Tenant to him in Reverſion ; where a Tenant for | ? 
his owne, or anothers life, it: Dower, for yeares, or by the 
courteſie of England, or a Gardiin in Chivalrie, when hee 
to the prejudice of him in Reverſion, or the Heire, doth make | 
waſte or ſpoyle in the Houſes, Woods, Gardens, Orchards or (5. many 
Lands hee doth hold. And (o it is either voluntary, when kiads there are, 
the Tenant doth willingly doe it : or it is permiſſive and neg- 
ligent, when the Tenant doth ſuffer it to bee done. Termes 
Ley. (08. upon Lit. x. part 53,57. This word is ſometimes 
alſo taken for the Aﬀion or Writ that is given to relieve Writ of Waſte 
a man againſt fach a wrong done, which is defined to bee a what iis. 
Writ lying where any Tenant for life, yeares, in dower, by 
the courteſie, or Gardian in Chivalrcie doth make waſt ; then yy many 
hee in Reverſion ſhall-have this Writ. An1 this is either in k:nd: ot it there 
the Texer, when it is brought againſt him that hath the preſent arc. 
eſtate,or in theTenwir,when it is brought againſt him that had, v<%+ 2 
but now hath not the eſtate in the Land :' and by this Writ 
in the Terer, the waſte being found, hee ſhall recover treble 
damages, and /ocum vaftatum, the place waſted. (5) The Locum wvaſlatis 
Leflee for'life or yeares that is convicted of this offence, ſhall 
loie ; and the Plaintiffe in this ſuit, if hee recover, ſhall re- 
cover treble damages and the place walted : (that is) if 1t bee 
in a whole houſe,the houſe, the whole houſe ; if it be in one or 
two Roomes ſparſm, thoſe Roomes; it it beein a Cloſe, as 
much of the Clole as is waſted , ifitbee in Trees or Hedg- 
rowes, the circuit of the root and no more; and if it bee jn 
a corner of a Wood here and there, that corner of the Wood 
only ; but if it bee in divers places of the Wood ſparſ/im & 
circumguaque , here and there, perhaps the whole Wood : 
And this hee ſhall recover diſcharged of all incumbrinces.. So 
that if Leilee for life make a Leaſe for yearcs, and after enter 
Aaaa - Into 
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into the Land and make waſte, and the leffor recover the Land 
in this Action, hee ſhall avoid the Leaſe made before the waſte 
done. And if Leflce for life doe waſte, and afrer grant a 
Rent out of the Lind, and after in this Writ the Land is re- 
covered, the L:ffor ſhall hold it diſcharged. Bur if the waſte 
bee before the grant of the Rent, coxtra, (vo. upon Lit. 233. 
But if it bee in the Texwir, nothing can bee recovered but 
damages. And if the waſte bee done by a Gardian in the 
Wards land, to the vaſuc of twenty ſhillings, the Ward may 
ſue this Writ, and ſhall hereby gain his libertie ; and the Gar- 
dian (hall looſe the wardſhip of body and land : And if this 
be not ſufficient, the Ward alſo ſhall recover damages beſides. 
IMarlb. chap. 23. Weftm. 2. 14. Stat. Waſte 10. Ed. r. 
Gloxc. chap. 5. old XN; ÞB. 36. ('. I. part. 54. (ve. 11. 50. 
Dyer 281. 15. H. 17,14. Ed. 3, 10.13. Fitz, Waſte 62.75, 
| F.N. B. 49. | | 

Where this a= This ARion lycth and may bee had by him that is in rever- 


Eion Jycth or ſion or next in remainder, in fee-ſimple or fee-tayle, after the 
Net. particular eſtate for life, &c. ended ; or by his Heir, or by 


ry Jar —_ ® the grantee of the Reverſion, or remainder, or by the grantee 

woos 2 . ang Of ſuch Heir or Grantee : And ſo by any grantee of the Re- 

who may kave verſion i» infinitum. (6. 1, part 53. F. N. B.57. Buta 

this Aion or Tenant for life, or hee that hath a lefle eſtate then a fee-ſimplke 

not, And for gr fee-tayle, may not have this Aion. Noy. 26. (oo. upon 
what Waſte, , . . . 

Scat, 2, {t.273. But it will not lyefor an Heire, or a Grantee, for 

a waſte done by the Tenant in the time of the Anceſtor or 

Grantor : Nor canthe Grantor, after this grant, bring an 

Adon of waſte for waſte before or after the grant.Nor will 

it lye for the Grantee of a Reverſion for a waltc done by the 

Tenant before or after the grant untill Attornment : Nor 

after Attornment wall it lye for any waſte done before At- 

tornment ; though it were-not puniſhed before by the Gran- 

tor, Dyer 31. (00.6. 68. Perk. 93.48. E4d.3.15. 9.H.7.20. 

And yet it is ſaid, if an Action of waſte bee depending, and 

the Anceſtor dye, that the Hzire may finiſh this Action. Stat, 

11. 4.6.5. And if two Copartners bee of a Reverſion, and 

a waſte is committed, and one of them dye ; in this caſe the 

| Survivor 
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Survivor and the Aunt my maintaine this AQtion (00, 1.part 
53. A body politique an 
a body that hath a Reverſton, may have this Ation. Bur 


yet ſuch perſons cannot have this Action for any waſte 


done in the time of their Predeceſſors. F.N. 8B. 54. 
If a Leaſe bee made for life, the remainder in tayle to another, 
the remainder in fee to the Leflee for life , and the Tenant 
for life, doe waſte ; hee in the next remainder ſhall have the 


Action againſt him. F. N. B. 60. (v0: 1.45. Andif there 


bee Tenant for kife, the remainder to another for yeares, the 


remainder to a thrid in fee,or in tayl to a third,or a third have 


the Reverfion,and the Tenant for life deth waſte; in this caſe 
the ARtion may be brought againſt kim preſently ; but execu- 
tion for the Land may not bee had till the leaſe for yeares bee 
ended. Bur if the meane leaſe be a leafe for hfe, no Aion 
will lye till che death or furcender of the Leflee, Remoto im- 


pedimento emergit Aftio. (00, 5. 76. 2. 92. F.N.B. 59. 


And if one-ffiake a leaſe for life, and after grant the Rever- 
fion for yeares ; no Action will lye during the yeares. But 
if after a leaſe for life the Leflor (hall make a leaſefor yeares 
to begin after the eſtate for life ended ; this is no impediment. 
Fitz. Waſte 18, Alſo the Lord that hath a Reverſion by Ef- 
cheat, and one that had had a Reverſion granted from the 
King, and hee that hath a Reverſion by deviſe ; though the 
Tenant have not atrorned, may have this Action for waſte 


done by the Tenant, F.N.B. 60. And yet it ſeemes in Keby.” 


109. That this Aﬀtion is not maintainable without a privitie 
which is not in the Caſe of the Lord, in by Eſcheat. If Te- 
nant in tayle make a leaſe for life of the Land, and the Leſſee 
for life doe waſte ;, the Tenant in reayle ſhall have the 
Action. | 


If two Jointenants, Partners, or Tenants in common bee, Joynder is ? 
and one of them before partition made, make a leaſe to a Rion, 91+ | 
| ſtranger, and hee doe commir waſte, they muſt both of them [Wi 
brivg the Action ; but hee only that made the leaſe ſhall re. Jointenants, | $4 


cover the damages. 7. 8. Fac. Caria. Cos. 1. part 53, F. 


B. 60. And if eA. and B. bee Jointenants for life, the fee- 
Aaaa 2 _ {imple 


the Succeflor or Grantee of ſuch * 


X. Tenants in 
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ſimple to B. and chey two makea leaſe for life, and the Leſſee” ' 


doe waſte , in this caſe they two mult joyne in this Action. 
13. H.7.15.F.N.B.59. For one Tenant in common of a 
Reverſion cannot have an Aion of walte alone without his 
companion. CI, 36, 37. Eliz. (0. B. Hill and Harts Caſe. 


And if Tenant for life and hee in Reverſion or remainder in. 


Fee,joyn in a leaſe for life or yeares, and this Leflee do waſte 

they muſt both joyne in this Attion : and the firſt Leflee for 

life ſhall recover the place waſted ; and the firſt Leflor the 

treble damages, 27. H. 8.13. 22. H. 6. 24. Coo. 1. part 42, 

If the Lands bee granted to two, and the Heires of one of 

them, and: the Tenant for life doe waſte ; in this caſe the 0- 

ther Jointenant cannot have this Action ; but his Heire may, 

Husband and F.N.B. $7. Coo. 1. part 53. 200, If a woman- Covert, have 
Wie, any cauſe to bring this Action, ſhee and: her husband mutt 
joyn in it : & if they two make a leaſe of their or of the wives 

land, and the husband dye, and ſhee take another husband, 

and the Leflee doe waſte, the husband and wife mult bring 

the Action. So if three Copartners divide the Land, and one 

of them hath a Reverſton to her part, and then ſhee marry a 

« kusband, and after the Tenant doe waſte; in this caſe the 


 husband and wife muſt joyne in the Action, 9. H. 6. 43. 


F.N.B. 57. If there be husband and wife in remainder in 
ſpeciall tayle, and the wife dicth without iflue in this caſe 
Latement, the husband cannot now have this Writ againſt the Tenant ; 
and if the Suit were begun it will now abate by her death, 

Coo. upon Lit. 255, 
In refpc& of This Action lyeth againſt a Tenant for life, either his owne 
the p2:1145t82t Gp anothers life occupant, a generall or a ſpeciall Tenintin 


doc ihe wrong , - : wy 
and again Dower, or by the Courtefie, a Tenant for yeares, though 


whom ic 1y-t&; but for one yeare, or halfe a yeare, Gouc. chap.5. F.N.B.60. 
or not. Ad for Coo.10.9.6.37.6-73+ But notagainſt a Tenant in fee-ſimple, 


whatwaſtz. fee-tayle, in tayle after poſſibility of iſſue extinQ, or againſt 
9.ct 3. 


bim that hath an eſtate of Franktenement only diſtendible 
as if Tenait in tayle make a Feoffment or bargaine, and ſell 
his land to another and his Heires, Coo. 10. 98. Nor againſt 
a Tenant by Z/zgrr, Statute- Merchant or Staple, Tenant .in 
Mortgage, 
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Mortgage, /ot tenant at will, C:0. 50. 89.1.57; 6. 41.N; By '' 


41..F.N:B.59- Nor will it lyc againſt Leflee for yeares or 
life after ſurrender of his cſtate to the Reverſioner, and his ac- 


' ceptance thereof, old N.B. 36. 24. 4. fa. B.R; in Aorlay's 


cale. It Iyeth againitLeſlces for life or yeares, for waſte done 


by- themſelves or ſtrangers, and that whether they come by - 
their eſtate by leaſe or deviſe, Plow. 10. Ceo. 1. part 53. If 
e 


Lefſee for life make a leaſe for yeares, and the Leffee for 
yeares doe waſte ; hee in Reverſton muſt have his remedie 
againſt the Leflee for. life ; and hee ſhall have his counter- 
remedy againſt the Leflce for yeares by Action of the Caſe, 
Paſch. 38. Eliz. B.R, . If Leſſee for yeares grant away part 
of his terme, the ARtion mult bee brought againſt the firſt 
Leſſee ; and not againſt this Leflee of part of the term. If 
Tenant in Dowcr,or by the Courteſie,aflign or grant over his 
or her eſtate, and afterwards the Grantee doe,or ſuffer waſte, 
the Tenant, not the Aſſionee, muſt be ſued, F.N.ZB. 56. If a 
Leſſee for life or yeares grant over his eſtate in the land, bur 


doth (till take the profits of it,or grant ir over to that end that 


hee in Reverfion' may not know agaiaſt whom to bring his 
Action : in this caſe hee may bring his Action againlt the 
Leflee or his Aſſignee, at his choice,Stat.11.H.6.5. C0.5.77. 
It lyeth againſt a Leſlee for life or yeares, after he hath Aſſi- 
ened- his terme for the waſte done by him before the Afſign- 
ment. But for the waſte done after the Aſſignment, the A- 
Rion muſt be brought againſt the Aſſignee ; and ſo each of 
them are to bee charged for his owne time. And yet if the 
Leſlee begin a walte and then grant over his eltate, and the 
Grantee continue the waſting ; in this caſe the Action may 
bee laid againſt the Aſſignee, F.N.B.56. old N.B.37: If Te- 
nant pr anter vie doe walte,and the life dye ; yet the Tenant 
may be puniſhed in this Aion, Co. 1. part 285. Coo. 7. 2. 
5.12. If the Tenaot grant his eſtate over on condition, and 
the Grantee doe waſte, and the Tenant enter for the condi- 
tion broken ; the Action mult be brought againſt the Grantee, 
Coo. 1, part 54, It will not lye againſt Executors or Admi- 


Aaaa 3 perſona, 


niſtrators for a waſte done by the Teltator, for moritur cam Executors, 
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Infant. 


Husband :nd Cov. 1. 53. This Ation lieth againſt Husband and Wife. If 


| Wife, 


Terant in 
Dower by the 
Courtclic. 


Sc. 4. 


' perſona, Kelw. 105. F.N.B. 57. And yet it will lye 22ainft 


fucd for this Waſte. Coo. 1. part. 54. Coo. 5. 75. 2. H.4. 3. 


the Executors of a Leflee for yeares, for waſte continued by 
them : as if aLeflee for yeares begin a new waſte by diging a 
Mine or the like, and deviſe the terme to another ; and the 
Executors enter and continue the walte, goe to dig in the 
Mine or the like,and after afſent to the Legacie : This Aion 
will lye againlt the Exccutors for this continued waſte, Coo.5. 
12. 10. Ed:4.1. | 

This Action lieth againſt an Infant, not only for a waſte 
done by himſelf, but alſo for a waſte done by a ſtranger, 


a Leaſe bee made to the wife alone, for life or yeares, and ſhe 
or her husband doe make waſte. this aftion mult bee againſt 
them both whiles they are living, and it will not lic again || * 
one of them. F. N. B. 57. But if it bee a Leaſe for life, and || ® 
ſhee dic; the Action is gone and will not lie againſt the huC. of 
band, albeit hee did joyne in the Waſte : And yer if the huf ſn 
band bce poſlefled of a term in the right of his wife, and he || ** 
doe waſte, and then the wife die ; in this Caſe hee may bee 


And if ſhcee be Lefkee , and take a husband that doth {h; 
waſte, and die, ſhee may bee charged for this. F. N. 3. [36 
58.59. N.B. 36, If landsbeegiven to husband and wife, ||. 
and the heires of the body of the husband , or the Do 
heires of the body of the wife, and hee die, and ſhee doe [6% 
waſte ; or ſhee die and hee doe waſte, in this Caſe the Heire 
may have this Aftion againit the Husband or Wife, as the loſe 
Caſe is F.N.B.57. It is faid, That if a husband and wife have 
a joynt eſtate, and the hugband doe waſte and die, and the 
Wife agree to the Eſtate, that the Aftion will lie againſt the 
furviving wife, for this waſte of the husband. /ed qwere Coo. 1, 
53+ N. B. 36. 58.59, Bree. Waſte 11. 

If a Tenant in Dower, or by the Curteſie , grant over her 
or his Eitate, and afterwards waſte is done ; for this waſte 
the Aftion mult be brought by the Heire againit the Tenant, 
not the Aſignee ; and yet if ſuch a Tenant by the 
Curtefte grant over his eſtate to a Stranger, after hee me 
attorne 


dftion of Waſte. 7. 


attorned to the Grantee ,'of a Reverſion upon a grant . 
thereof made before ; and the Afiignee doth waſte, in this x, 
Caſe the Aftion muit bee brought againſt the Aſſignee, and 
not againſt the Tenane by the Curtefie, So if the Wife, | | 
Tenant in Nower, grant her eſtare toa ſtranger, and after 3). ['$ 
the Heire grant the Reverfion in Fee to another, and the Te. oh fi 
nant attorne, and after the Afſignce doth waſte ; in this Caſe | : 1 46? 
the Ation mult bee brought againlt the Aſlfignee or the Te- | 
nant in Dower, not the Tenant her ſelf; for in both cafes 
after the Heire hath granted away his Reverfion, the Tenants 
after aflignement of their eſtates, ſhall not bee charged. Ces. 
1, part 54. 310. | 

If there bee two Jointenants, or Tenants in common, in Tenant in 
Fee @r for life, of a Wood or Common of Turbarie, or fiſh. C2/»mon. 
ing, or the like ; and one of them doth walte againſt the will — 
of his companion, hee may fue the other ; and hee may bee * 
ſaed for this : otherwiſe wt is of Partners, Coo, 1+ part 


200, 

If Tenant for life bee diſ-ſeized of his eſtate, and the Dif- Diſ-f:iz>r. 
ſetzor commit waſte ; the Leflee for life, not the Diſ.-ſeizor 
ſhall bee charged in this Action: for this wrong. Bree. Waſte 
36. N.B. 37. 

If a Stranger againſt the will of the Leſſee, Tenant in Stranger. 
Dower, &c. doe waſt ; this Action may not bee brought a- = 
zzinſt the Stranger, but the Leflee or Tenant for this waſte : 
and hee ſhall by an Action of Treſpaſſe recover as much ag hee 
loſeth againſt the Stranger. D. &- $t. 34. Coo. 1. p. 54. 

It lyeth againſt the Gardian in Chivalrie, for waſte done Gardian in 
by himſelf; but not for waſte done by a Stranger. Coo, 6, 7, Chivalric, 
1, part 54. And ſo alfo his Grantee of the Wardſhip ; but 
zwainſt each of thern for the waſte in his own time only, And + 
jet it is ſaid, it will lye againſt the Aſſignee of this Gardian, 
for the waſte done by the Gardian. Coo. 5. 12. Fitz, Waſte 
19, If rwo Jointenants bee of a Ward, and one of them 
oe Waſtc, both of them muſt bee ſued for it. C09. I. part 


j4. 
It is ſaid, it will Iye againſt a Gardian in Soccage for _ In Soccage,' 
ed —_ | 
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Cone by himſelf, though nor for waſte done by «Stranger 


F.N. B. 59. But the contrary is affirmed by Coo, 1. part 


54- 
In reſp:& of, Voluntary and n2gligent waſts are alike puniſhable. Dye 


the thing in 
which rhe 
wrong, 3s pre- 
tended tv bee 


done. 


In Houſs. 
ScR.s5, 


281. The Leſlee or Tenant is bound by Law to keep the 


' houſen in as good caſe and plight as they are when hee comes 


£0 them ; and if hee doth not fo, bu: ſufferany part of it, by 
his negligence to grow ruinous.;: this is waſte, for which the 
Leſſor may ſuc the Leflee in this ARtion, Broo. Waſte 130, 
Bur for the furcher opening of this point, take theſe things, 
Firſt, To ſuffer it to decay, is waſte; albeit there beeno Tim- 
ber upon the thing to repaire it ; for the Tenant mult pro. 
cure Timber at his owne charge. Secondly, To. proftrate, 
abate or breake downe any of the houſeo, either the whole 
or part (that is) any of the principall walls, or walls of par- 
titions-in chambers ; or elſe whether. thcy bee of tone or 
mud, is waſte. Bros. Waſte 26. Kew. 37. 10, H. 7.2. 5, 
F.N.B.59. And yet to throw down the poſts or frame of 1 
houſe remaining of an old building, or ſet up for a new buitd- 
ng, it ſeemes is no walte, Broo, Waſte 107, Thirdly, If the 
houſe bee uncovered by tempeſt, and the Tenant doe notre 
paire it 1n convenient time, this is waſte. Coo. I. part5;, 
Fourthly, To ſuffer the houſe to bee burnt by negligence 
miſchance, is walte. Coe. 1. part 53. Fifthly, .If the houl: 
bee ruinous when the Tenant comes firſt into it, and hee pul 
it down, and doe not build it up again, this is waſte. Coo. 1, 
part 53. Sixthly, It is waſte in the Tenant (as ſome fy) 
to build upa new houſe, though with Timber of his owne; 
yet others doubt of this : And if after it bee new builded, 
the Tenant ſuffer the houſe to decay, this is another waſte, 
And yet to pull downe an old houſe ready to fall, and to fe: 
up? another with his owne charge, of the ſame'lengthand 
bredth,is in the Tenant no waſte, So neither to ſet up a houk 
with his own Timber that was blown:-downe by wind or ten- 
pelt, chough it bee leſſer thanthe former houle. Broo. Waſt 
39. 93. Coo. 1. part 53. 12. H,4.6, 11. Ed. 2. Stathan 
Seventhly, To take away, pull off, or breake downe the 
Woainſcotz 
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Wainſcots, Doores, Windowes, Benches, Furnaces, or any 
other the inſeparable incidents of the houſe, being ſet up and 
faſtened by the Leflor or Leſſee, or whomfoever, is waſte, 
Coo. 4. 94. 1. part of his /z/f, 53. Eigthly, To ſuffer the 
houſes covered at the time of the Tenants taking to it to bee 
uncovered fo long, as that thereby the principall picces of 
timber of the houle (+:z.) the Beames, Rafters, Sparres,Plan- 
chers, &c, doe putrifie and rot , is waſte. But'the not cove- 
ring of a new frame of building uncovered when the Tenant 
comes to it, is not waſte. And if it bee uncovered when the 
Tenant comes to it, though by this meanes the houſe fall 
downe, it is no waſte : and if the nncovering doe not pro- 
duce the efte&t of marring the timber, thisis not a waſte, Coo, 
x, part 53. Broo, Walte 69. 455. 82.12, H. 4.4.10, H.7.' 
2F.N.B.59. Ninthly, Tf the houſe bee prottrate by tem- - 
peſt, floods, or burnt by lightn'ng, or bee proſtrate by Ene- 
mics, without any default, or power to prevent it in the Te- 
nant : or if at his coming into it, it bee ſo ruinons that it can- 
not bee kept up, and it fall downe ; and the Tenant buildic 
up againe with ſuch materials as remaine, /and other timber 
of his owne ; or (as ſome ſay) the timber upon the ground, 
and build it no larger than it was; this is no waſte. Coo. 1, 
part 53, 54+ Broo, Waſte 117. $2, Yet1 doubt of the laſt: 
for hee is not, in theſe caſes, bound to repa:re it ;- nor are 
theſe ſpoyles any ſuch waſte, for which the Tenant is at all 
puniſhable. Coo. 10: 139. 11. 41.4. 64. F.N.B.'59. Broo. 
Waſte 19. 130. Dyer 36. F.N.B. 60. 20, H. 7. 2. 
' The Tenant is to preſerve the Timber: trees on: the-Land, !n Trees and 
and if hee make ſpoyle in them, this is Waſte ; for which, Woods. 
hee in Reverſion ſhall have this remedie : But for farther 0. 
pening of this point take theſe things. Firſt, .To cut or breake 
downe or roote up Trees that are, or may bee Timber ; as 
Oake, Aſh, which are Timber in all Countries ; or other 
Trees in ſome Countries where Timber is ſcarce :; Elme 
whether young or old, above or under twenty yceres of age, 
to ſell, build a new houſe or a new room:, or to any other 
purpoſe then towards the _— _ of the old houſe 
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or houſing, being on the Jand at the time of the Leaſe, and in 
decay by age or tempelt, is Waltec 15 H.7. 21, Kelw. gg. 
11, H,4. 11,12. H.7. 1. Dycr 314. 11. H,6.1.F,N.B.99. 
7. H. 6.40. Coo. 1. p. 53- vecondly, To cut downe timber 


for reparations at unſeaſonable times, that ic dye ;. or to- 
cur ir, and after to ſell it, or imploy. it to any other uſe, is 


waſte ; And though after {ale hee buy it againe, and imploy 
it toreparations ; yet it. is ſaid this will not help the caſe. 1 2, 
E4. 3. Walte 28. Thirdly, ſome ſay, To cut downe timber 


.to build new houſes, broken or burnt down by fire, water,, 
Enemies, or the like hand of God, is waſte ; becaule hee is: 
not bound to repaire it z, nor is it any walte in the Tenant. 


Dyes 36. Perk, 738. It hath beene laid, That if a Tenant cut 
downe timber.trees, before there is need of reparations, and 
keep them till the timber be ſomewhat ſeaſonable.; or to cut 
down more than enough, ſo hee keep it for that uſe, and doe 
nat miſC-imploy it, is no waſte, 2. 37. & 38. Flix. per cnrin 
ame But it ſeems the contrary.hath been adjudged, 24. 39. 
49. Eliz. Coo, B. 1n Gorges cale,. But if an apparent need ap- 
peare, it may bee cut a litele before it bee uſed. Coo:-1, 139. 
I1.48, 6. 64. F.N.B. 59.. Fourthly,. So it is ſaid, That to, 
cut down timber for necellary reparations, and then ro ſell ic, 
and uſe his own, or ſo much thereof for reparations, or 
repaire the houſes with the money, is waſte, 12. Ed: -3« 


Waſte 20, I doubt, this firlt_caſe, Coe: 1, part 5 3. Fifthly,. 


To cut dowr timber to repaire the houſes decayed, by the 
Tenants defaulr, it is waſte, and a double walte, F.N.B. 59. 
Coo: 1. 53.. If a houſe hee ruinovs-at the time of a leaſe ; 
and afcer fall, and the Terant cut.down timber to-repaire it ; 
this is no walte, Cyo: 1. part 54.. Sixthly, To cut young tim- 
ber-trecs to repiire, when, there is enough of fitter tunbes 
beſides, is waſte, 11. H: 6. 1. 13. H: 7.21. F,N.B.604 
Seventhly, To cut down all the under-woods, in a Wood 
where no hizgh-woods are growing among(t, it , is walte, 
Bros: Chap. 414i, So tocut down ſuch a Wood, and thents 
ſuffer Cactell fo crop it, being newly felled, and kill it ; or to 
root and [tub it up; this is walts, F:N.Þ. 59. Coo: 1s 53. 

© a4 Eighthly, 


> EE2DTEImpPaowu.. _ 


| Eighthly; To cut down timber.trees for fice-boot, and Heds- 


ke EET 


By 2 Aftion of Waſte. : 


boot, when there is enough other boor, is waſte, per two'Tu- 
ſtices P: 7. 7ac:' B:R; Ninthly, To cut down ſuch trees for 
fire, as are not fit for fire, beingtimber, and only hollow and 
dry at the top, is ſaid to bee waſte. : Bur if they bee hollow, 
and drye, and dead, that they beare not fruit nor leaves in 


Summer; if then the Tenant cut down fach trees for fire. 
boot, this is not waſte. And by this, it ſeemes, otherwiſe they 
 axenot eo bee cut down for fire-boor, Dyer 332. Coo: 1. part 


53. And yet trees that will never bee fir for timber, it ſeems, 
may bee cut for that uſe, 11. H: 6. 1. Tenthly, If a man 
Jeale his land, wherein is an open Mine, to another, with all 
the Mines in it, for yeares ; and the Leſſee cut timber trees 
ppon-the ſand, to uphold the earth about the mines, to keep 
it from falling ; it ſeems this is no waſte, Pa/th: 17. Zac: Coo: 
B. Eleventhly, To cut down more for fire-boot, hay-boor, 
hedg- boot and houſe-boot '(to keep it as hee found it) than 
isneceſlary ; or to cut down the green wood, when there is 
ſufficient dry and dead wood, is waſte, Broo: Waſte 130. 
F.N.B. 59, Coo: 1. part 53. 88. Twelfthly, It'is faid, That 
to cut down Willowes, Beech, Birch, Maple, or Afpe that 
grow in the ſight and view of a Mannor-honſe, or are a fafe- 
2uard to it, is waſte, 40. Fd: 3. 25. Coo: 1, part53. Thir- 
tecnthly, To cut great, Hazles in a Wood and: Country, 


. Where 15 no other wood, may bee (as ſome ſay) waſte, 40. E: 


3.25. Broo: Waſte 21. Fourteenthly, To ſhroud timber 
trees at ſeaſonable times ; to cut down, or fell Willow, or 
other trees that will not bee timber, dead wood, or under- 
wood, for fire, is no waſte, F.N.B. 59. 60. Fifteenthly, To 
fell: Copices and undcr-woods, to fell every five, tzn, or 
twenty yeares, as the courſe of the Country is, and tenants 
have beene uſed to doe, is no waſte, 10. H: 7.53. F.N.B. 59, 


60, 11. BH.6.1. Sixteenthly, To cut or moote Thornes Thoracs, 


er Buſhes growing in a ground for the bettering of ir, is no 
waſte, Dyer 37. 43. So to cut up black-thorne to burne 
though it bee in a champion country, where fuell is ſcarce, 
M: 8. 74: Caria, And yet it is faid, it may bee waſte, to cut 
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Action of Waſte. 


| white-thorne in ſuch a country; unleſfle it bee'for! reparatt- 
ons; So to ſuffer it to be deſtroyed. So it is faid:by ſome, 
That to cut down, or grub up quick-ſet hedges'in a country 
where fuell is ſcarce, may bee waſte, Broo: TreSpþ< 136. 134, 
411. Coo; 1. part, folio 53. for that may be waltein a ficld- 
country , that is not waſte in wood-land countrey/-. The 
breaking of a hedge in other caſes, is no waſte, Bro: Walte 


564 


In Gardens or To cutdown fruit-trees, Apple-trees, -or'Peare-trees, or 


O:chards,, Plum-trees, or the like, growing in'an Orchard or Garden. 


though it bee for reparations, is waſte. So to take away, cur; 


- orpull up ſuch trees half broken by the wind, or otherwiſe, . 


whiles they doe yet beare fruit, -or the young fprings of them 
thac may beare fruit, is waſte, 10. H: 7. 2. 48: Ea: 3. 44i 
Broo: Walte 19. And yet it is no waſte to cut, or deſtroy 
ſuch fruit-trees growing in the fields, out of an Orchard or 
Garden, nor in an Orchard and Garden, when they areut- 
terly ſubverted an1 fruitlefle, Broo: Waſte '82. 39.Coo: 1; 
part 5}. : 

To dig or- eare up the ground, to make gutters or gripes 


Inlands, | ' | 
to the hurt of the ground, may bee waſte. So to care up an- 


cient deep Medow, not ploughed in mans memorie ; grub-- 
up wood and turn it' into errable ; or turn errable into a 


Wood, is watte, Dy:7 37. Coo: 1. P.53- But to dig.or gripe 

a fogzic Mcdouv, for the bertering of it, is no waſte : orto 

lzt ones errable,. or other ground lye freſh; orlet Thornes 

or weeds over-grow it ; or to plough up ground that hath 

been ploughed within the memorie-of man ; or thatis ſome- 
times. errable, and. ſometimes Medonv ; © or: ſometimes 
Medow, and ſometimes Paſture ; this is no walte, Dyer 

361. F,N.B.59.2-H: 6,11. Hill 8. Fac: B: R; Treſpams 

caſe, If the Tenaat being bound to repaire the banks. for' 

lack hereof ſuffer the water to over-flow, and. much to hurt 

the ground ; this may vee waſte : But if the over- flowing 

bee by ſome extraordinary ficod; contra, Coo. 10.139. Is 

alt 52, ; 4.73 4 

Mincs, | F If the Tenant ſhall open, or diz new Quarrs for Cole, 
| C2 Stone, 


| Aftion of Waſte. 565 cd l 

Stone, Brick, Meteall, Gravell, Lime, Clay, or the like; this L—_ i |; 
' 
- 


is waſte ;-unlefſe there bee ſpeciall words in'his leaſe, to 
warrantit -: But it is: no walte for the Tenant .to-dig for= 
wards; in- an old Mine that was-opened before. And if a 
leafe bee made with the Mines ; yet if the Leflee openrany © 1 
other Mines, than what was open before ; this is a waſte. ; an {; 
But if no Mine were opened before ; -then its faid the Leſſee | by 
may open the Mines, and not doe waſte, Ceo: 5. 12. 1, part ; | 
53.54. It is no waſte to dig the land for Gravell, and-ſuch 


like neceflaries for reparations, Coo: 1, part 53, 54. To j 4 
ſow. errable ground to woad, -is faid to bee waſte ;. becauſe 26 
it will beare no corne the next yeare ; Treſham's caſe. Tor | ty Hi 
ſuffer -errable to- bee drowned, ſo that it turn to'clay ; or | ''Þ 


to: ſuffer Medows to bee drowned , fo that it'rurn to 
bee hereby: Ruſhie, and .little- worth , may.bee waſte, 20. 
H: 6.1. | 
To ſuffer the walls, or pale of a Parke to bee fo decayed, 11 Pa: ks or ©: 

that jt want incloſure, that the Deere are, or may bee diſper- her il:ings, * 
ſed, may bee a waſte, Broo: 130. Coo. 1. part 53. Soro kill 
or deſtroy all the Fiſh: in a Pond, may bee walte, 6. R: 2. F 
| Statham. So to take ſo many young out of a Pigeon-houſe, | 
Warren, Parke, Vivarie, Eltagnes, - or the like, not: main-- | 
taining that ſtore that was there When the Tenant came firſt, 44.8 
may. bee a waſte, Coo: 1. part 53.- It is ſaid, That to ſuffer | wt 
amud-wall, thatched, or tyled, to bee uncovered, whereby 8 i573 
it periſh and fall, is a watle, Bro: Walte 39. But if it bee F* 
uncovered when the Tenant comes to it, it is faid to bee no f 
waſte ; and ſo though hee take it down, Bro: Waſte 94. Coo: q 
1. Part .5.3. : But none. of theſe-rthings will bee waſte in a y 
Tenant, where hee doth them by the -leave or command of: 
the Landlord, Dyer 37. Kel: 37. 8. H: 8.5, nor when his 
kaſe is without impeachment of waſt-, I | 

If one demiſe a Cloſe, Habendxmthecloſe with the Trees; j, ,- & - by 
ind the Leſlee cut the Trees, this is a. Walte: ;; for the Trees ihe Ck i 
doe nor paſſe by the. Habendum, beeing notiin the premitles of | p " 
the Deed, Paſch. 7 Jac: Co: B: Sir Frances Leakes Caſe. Sea, 6, Rt: 


Is | 
If one make a Leaſe for.yeeres or lite, by words of Demiſe if ls 
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Attion of Waſte. 


and Grant, of a Cloſe with all the Timber-trees- except 
Oakes, and the Leflee cut the Trecs that are not,,Oakes,, this 
is Waſte, Dyer 375. 314, Coo: 11. 48. If the Leflor make | 
his Leaſe to the Leflee A the Trees, and. the Leb. || , 
ſee cut the Trees; in this caſe the Leſlor muſt have an aQian 


Tre'pallss gf Treſpas for the wrong, and not an aRtion of Waſte : far |} , 
the Trees were not let, Dyer 19.. Parfrayes Cafe. CM. 9 Fac. ff 
If the Leflor beebound to repaire; and the Leflee doe it him. N » 
ſelf ; this .is not Waſte, Coo: 1. part 54. If the L:flee cu ff ; 
down timber, or pull down houſes, and the Leflor take ita. } 5 
way, yet the action lyeth againſt the Leflee for this, Coo; 4. || 
64, 11. 48. So, if a Leſſee cut Timber for Repaire and ſellir,- Þ hi 
and then buy it again and repaire the Houſes with it, yet the: |} 7, 
ation will lie for the cutting of it, Broo: 112. If the Leſſee ff ;, 
have covenanted not to doe Waſte, and hee doe Waſte; yet |f Tt 
the Leſſor may have this Aftion, and remedie upon his Cove, | pg 
nant alſo, CA. 9 fac: Coventries Caſe. If the Leflor cove. Þ w 
nant with che Leſlce that hee ſhall take as much Timber as hee gi 
will, and hee cut Timber ; it ſeemes either this is no Waſte, Þ (41 
or the Covenant may bee pleaded by way of Rebatter, Pars | 18; 
frayes Caſe, H.g 00 : If the Lefor and Leflee rogether, Nf (6 
doe ſuch an a as is Waſte, no ation will lie for this. So, if | (© 
the Leſſor himſelf doe the thing, Dyer 37. Kebw: 37. Perk; | nad 
1 $2. 203. $0, ifthe Leflee doe it by leave or. warrant from || this: 
the Leflor, 18 H: $8.5. If the Leſſee doe any thing upon the Þ| gt 
Land, which is a Waſte, before the Leafe begin, it ſeeme; thin 
Fl this is not actionable, Perk :; Se. 602. If the ruine bee cau- | 
ſed by the extraordinary hand of God, as by Fire, Wind , or 
Water ; this Aﬀtion will nat lie for this, Coo: 64. Bro 
| Waſte 31. 1- 1:1 
; __ If the Leaſe bee made without impeachment of Waſte, the 
Leſſee cannot doe Waſte: F 
Wichour Im- Bur for the opening of this clauſe, y/ithout Impeachment if ſhisgy 


+ 0; we %*- waſte, and to. ſhew the Law herein, [theſe things are to bei ff 
How ir hall be Known. Firſt, an Impeachment of ſte, doth ſignitic a re ſet 
tak n. ſtraint from committing of Waſte in Lands or Tenements: 
Sc. 7. And without Impeachment , doth ſignifie a libertie to doe ſhi 


walte 


dftion of Waſte. 


Waſts and an Eſtate without any (ach reſtrain, Coot 11.85. 
Setondly,' Theſe, or the like words. inſetted into the Deede 
ate faid to bee annexed to the Eſtate, doe change the qualitie 
of the Eſtate, and make the Tenant, herein, in the nacure of 
aTehant in Tayle ; and it addeth a privitedge thereunto, and 
they give the Leflee a power and intereſt to mike Waſte and 
to diſpoſe the thing to his own ule ; fo thae now hee hath x 
ocnerall propettie inthat thing wherein before hee had only 
a ſpeciall propertie ;. ſo that now hee may cut down Trees, 
or pull down Houſes, and then, or 'if they. bee throwne or 
cut dawn by others, hee may take the Wood and Timber co 
himſelf : And if the Leſſor ſue this Actionfor this Waſte, the 
Tenant may bar him with this clanſe, Coo: 17.81. 2, $1. 
1/14. CMarlb : chay. 22. Plow: 135. 141. Coo : 6.63. 
Thirdly, bur it mult bee thoſe very words, or of the like ſenſe: 
For if the words bee without Impeachmenc of Waſte by any 
Writ of Waſte, thefe words are not fo large, they doe not 
vive ſuch # power to the Tenant, nor alter the propertie, but 
only diſcharge the Afton ;- ſo thar the Landlord can britip no 
Rivn againſt the Tenant for-the Waſte done, Dyer 204. 
Ca: 11. $2. $3. Fiftly, the words muſt bee inſerted in the 
fe Deede whereby the Eſtate is made, or another Deede 
made at the ſame time ; for if hee make his Leafe without 
ths clauſe, and after willeth thar the Lefſee ſhaſl hold with- 
out Impeachment of Waſte, it ts faid theſe words worke no. 
thing to diſcharge Aion or give an Intereſt, Coo: 11. 82, 
83, Phow : 556: 557.. And yet if {make a Leaſe for yeeres 
oF, and amoneglt other Coyenants doth inſert this, And'the 
3. Bid eZ doth for him and his Heirs covenant with Z 'that hee, 

- ſts Executors and Afſignes ſhall at all. times during the faid 
© ftrme fell, cut down, all the wood, trees and hedges grow- 
hg upon the land, and the ſame carry away and convertto 
ſirowne uſe, without any let of the Leſſor, his Heirs or Af- 
Yiynes ; it thought that theſe words will amount co this 
nſe, and diſcharge the Leffee ; And this was the opinion of 
: Rivers Councellors, AM 10 Car : If a Leaſe bee made with 
tis clauſe, Proviſe, qnod non profternet dom wolumarie ; \f 
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Attion of Waſte. 


Value, 


 foure-pence, 1s adjudged waſte ; and that many little waſts 


in this caſe -the Leſſee throw down any of the houſes, it will 
bee waſte, Plow: 135. 9, H: 6.35: So if one make a leafe 
for life, and by Deed grant, that if any waſte bee done, it 
ſhall bee redreſled by neighbours, and not by Suit or Plex; 
yet an Aion of walte will lye, Coo: 1. part 53. Seventhly, 
This priviledg where itis, may bee loſt, for it is annexed 
only to privitie of Eſtate. And therefore if one that hath 
this priviledg annexed to his Eſtate, agree to change his E- 
ſtate, the priviledge is gone. And therefore, if hee that hath 
a leaſe for yeares, with .this clauſe in his Deed, accept ofa 
Deed of confirmation of his Eſtate, without this clauſe : Or 
ifa leaſe be made to a man for anothers life, with this clauſe, 
the remainder to him for his owne life without this clauſe; 
the priviledg by the extinguiſhment of the eltate is gone, 
Soif Tenant in tayle, after poſſibilitie of iſſue extin (which 
holdeth after this manner) granteth away his eſtate to ano- 
ther ; by this the priviledg is gone, Coo: 11. 83. And yetit 
is held, if Leſſee for yeares, having this clauſe in his leaſe, doc 
Aſſign over his term, to a Stranger, that this priviledgeis 
not gone; but ſhall goe to the Aſſignee, and the Aſſignee 
of the Aſſignee in. infinitum ; for the Tenant in tayle hath 
only a perſonall priviledge, or priviledg in Law : but thi 
isan aQuall priviledg, annexed by the Eefor co the Eſtate, 
and ſhall goe with it. And of this opinion were divers Coun- 
ſellors in ich: Tearme 10. Car. 

Some have faid, That this Action lyeth not, except the 
damage come to fix-pence ; and that the Plaintiffe cannot 
bave Judgement where the waſte comes but to twelve- pence; 
others where it comes but to three-pence ; for de minim 1 
curat Lex. And yet Coo: in his 1. part of his 1:52. f. 54 
ich, That waſte done in trees, to the value of three thilling 


may make up a value. And it ſeems, by the common pratice, 
it will lye for any value ; only the Plaintiffe muſt bee ſureto 
declare for enough ; otherwiſe the Declaration 15 not good. 
But if ſo he declare ; then if the Jury find but one peny dan- 


age,it is good, Broo: Walte 20.70.74.Plow:329.9:H:6.66.38 
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If Tenant in tayl bring this Action, and hanging the ARi- 
on, the eſtate in tayle determine, and the Plainciffe become ;hj,a8ion may 
Tenant in tayle after poſſibilitic of iſſue cxrin& : hereby the be derermined, 


By what mcans 


Aion of Walte is gone. So if the Tenant or hee in Re- or ner. 


verſion dye, the Aftion is gone; and if the Suit were begun 
it muſt abate. So if after the waſte is done the Reverſion 


...bee put our of that ſtate, wherein it was, as if it bee granted 


away to a {tranger ; and in this caſe the taking of it back 
again will not revive the Action. Ifhee that hath the Re- 
verſion grant it to the uſe of himſelf, and his wife, and his 
heirs ; the waſte in theſe caſes is diſ-puniſhable, Coo: 1. part 


Zo - : : 
The Pleas to this Aﬀtion may bec either generall or ſpe- Pl:as. : Whar 
ciall ; the gencrall Plea is Nl Waſte fair. The ſpeciall Pleas hall be faid a 


£504 Plex in 
tis Aion, or 


are many, either in a way of Juſtification, or Excuſe, as the 
caſe is, It is a good Plea, if the waſte bee laid to bee in not 
reparations ; that it was repaired before the Action brought : 
This muſt bee Pleaded ſpecially. But to ſay, it was repaired 
after the Action was brought, is no good Plea, Coo: 5. 119, 
I3. H: 7. 20. Coo: 4. 64. 11. 48. Soitisa good Plea to 
any waſte,that the Leſſor gave authority to doe ir, Kelw: 37. 
'Broo: done 13. It is no good Plea to fay, That the Plain- 


Se. $. 


t,0T. 


tiffe did: Covenant, to deliver Timber from off the thing to + 


doe it, and refuſed ; for the Defendant in this caſe, may take 
it. But if the agreement were, That hee ſhould have ic from 


another thing, perhaps the Plea may bee good, Broo: Walte 


36. | 

_-It is a good Plea to ſay, the Houſe, or Trees, were burnt 
or ſpoyled with fire, with water, or by wind ; that the ruine 
was cauſed by ſome extraordinary Ad of God, Bros: Waſte 
31, Coo: 4. 64. SO it is a good Plea to ſay, the houſe fe ll 
before the Leaſe + or that the Leaſe is ſurrendred to the Leſ- 
ſor, and hee hath accepted it ; or that the Plaintiffe hath 
entred upon the land, and before his entrie there was no walte 


.done ; or that the Plaintiffe himſelf did the waſte ; or that 


the houſe was ſo decayed, at the time of the Leaſe, that ir 
could not bee upheld ; or that the houſe fell with tempeſt, 
Cecc or 


ScR. 9. 


Afton of Waſte. 


Evidence. 


or was burnt ; or that the Plaintiffe hath granted away his 
eſtate, and betore the grart' there was no waſte done ; or 
that the Plaintiffe hath by good words releaſed it ; or that 
the Leaſe was made without impeachment of waſte, 12, H: 
4, 6.8. H: 5.8. Bro: Waſtz 18. 29. 23. 54. Finches ley 55, 
But it is no good Plea for the Defendant to ſay, hee had no- 


thing in the land, at the time of the walte done, Broo: Waſte - 


$3. 
It is no good Plea in this Action, for cutting down Tim- 
cr, or pulling down the houſe, that the Leflor took away 
the Timber or materials, Coo: 4. 64. 11. 48. Nor that the 


- Leflor hath a Covenant from the Leflee, not to doe waſte, 


Curia TM: 9. 7 ac: in (oventries caſe. 

It:is not a good Plea, for the Tenant,in an Action of waſte, 
for cutting Timber, to ſay ; That hee cut ir, and keeps it till 
there ſhall bee need. Adjudg Gorges werſ. Stanfield, CM: 39. 
40- Elizi Coo: B: Nor to ſay, Hee cut for neceflarie rep3- 
rations ; unleſlc hee ſay withal}, That hee imployd it to that 
purpoſe, Dyer 332. And yet no douvt, it may bee juſtified 
to cut it a little beforc it bee uſed, when an occaſion of uſe 
is apparently at hand. ; 

It is a good Plea, to ſay, hee cut it to make poſts to part 
incloſures ; if hee can withall preſcribe, that there have beene 
alwaies ſuch an incloſure there, Dyer 332. And in all theſe 
caſes, upon the generall iſſue, the Defendant may give in 
evidence, any thing that is no waſte, as by Enemies, Tem- 
peſt, Lightning, or the like. But hee cannot pive in evidence, 
juſtifiable waſte, as to repaire the houle, or the like ; nor that 
which is in excuſe, as ; That hee repaired it before the Aion 
brought ; an fo tor the like, Dyer 276. 212. Coo: upon Lirt: 
283.12, H: 8.1. 29. Ed: 3. Waſte 30. But now by the late 
Act of 23. Ottober 1650, Not puilty, or ſome ſuch other 
genzrail iflue may bee pleaded, and the ſpeciall matrer may 
bee given in evidence. 1 

Ve roult of neccſlity here add a word or two, of things 
in Action,pertinent to the things wee have before laid down ; 
and then iha!l draw towards an end. 

FE. | Crapr, 


wit W-! nA and Go a>. a. 


Chole in Afton. 


Cruare. LVII. 


Of a Choſe in «Alli. 


T Hings in Action is ſtriAly, when a man hath cauſe, or cþo/+ ez 4747, 


may bring an Action, for ſomething due, or ſome wrong 
done to him, But it is taken more largely, and compre- 
hendeth other things of the ſame nature ; as an Action of 
Debt upon an Obligation, or Annuity, or Rent, or Action 
of Covenant, or an Aſfliſe upon a Difleifin, EjeGtone firme, 
uponan Ejement, a Raviſhment of Ward, upon the de- 
taining ofa Ward , Treſpas of goods taken away , Beating, 


or the like ; a Right, or Title of entry into Land : And be- Th: k'nds of ir, 


cauſe they are things, whereof a man isnot poſleſſed ; bur 


for recovery of them, is driven to his Action, or other re- 


medie ; they are called Things in Attic, or the poſſibility 
of a thing. And this is either Certain, when the demand is 
certain, as in caſe of Debt ; or Incertain , when the demand 
is of a thing incertain ; as in Action of Treſpaſle, and the 
like. And theſe Choſes in Aftion are allo, ſome of then, per- 
ſonall, as Debt, Damages, and the like; and ſome of them 
are mix'd, as Wardſhips ; and ſome are Reall, as Rights, 
titles of Entry, or Action, and the like, Fincheſley fol. 27. 


Theſe things in Aion, cauſes of Suits and juch like things, The rature of ir 


as Entries to continue ones right, or upon a Title ; poſlibili- 
ties, are of that nature as that regularly they cannot bee given 


or granted, nor yet transferred from one ſubjeAt to another 


by at of Lawe. As a right of Action will not come to the 
Lord by E/cheate ; and if an Obligation had beene made to g 
Villaine, and the Lord ſeile him; hee ſhall not have, nor can 
recover this debt but in the Villaines name ; nor yet bee given 
or granted by a& of the Partie, from one man to another. 
And therfore if a man have a debt due by Eſpecialcy or other- 
wiſe, hee cannot grant or aſligne it to another, but hee may 
Depute another to ſue it for him, and, in his name, or. by a- 
S9reement promiſe it to any other when it is recovered, or hee 
JE Crcc 2 may, 
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52 | Choſe in Atom. 
may grant give or allign the ſpecialty it ſelf, & ſo deprive him- 
ſclt of the meane: to recover it (as hath becn often adjudged) 
but ſuch things may bee extin& by Releaſe or confirmation, 
&c. but this mult bee alwaies betweene the Parties themſelves, 
for no ſtrangers,bur parties themſelves,and Parties Heirs, Suc- 
ceſſors, Executors and Adminiſtrators, can take advantage 
of thetn, unleſle it bee in ſpecial caſes ; as where a man is E. 
X2cutor, or where there is a grant ofa Reverſion , for which 
{e32. H: 8.8. & vide infra; and this the Law doth pro- 
vide th avoid multiplicity of Suits, and {uoverſion of Juſtice ; 
whichs would follow , if theſe things were grantable from 
one t0 another, 1. H: 6. 4. Coo: 10. 48. 22. Aſſ: p. 37. Dyer 
306+ 39. H: 6.25.34. H: 6. 30. Fitz Mamten 14. Plow: 
| 185.6, Th 
Wha: all be Whatſoever comes under the definition of Action (for 
accounted, in Which ſee Action) or is a Chattell only (in Aion) for which 
n2wure of a ſeeabove; asall cauſes of Suit, for any Dedt, or Duty, Treſ- 
Thing in A&- nw or Wrong, is to be accounted Choſe in Aion. Allo 
__— Ter. Tf have a Judgement againſt another man for money ; or 
. * a Statute for money ; theſe are Choſes 1 Aion, So alſo 
if T have an Annuity to me in Fee for life or yeares, it ſeemes 
this is in nature of a Choſe in Acrien, and nor grantable ; 
(But 2xere, ſee Fitz Grant 45.) for is ſeemes, an Annuity 
in Fee, to Me and my Heirs, is prantable, Coo: 5. 89. 90. 
Broo: Choſe in Aion, Broo: Annuity 16. 
If a man have the Advorlon of a Church, and the Church 
- bee void ; the preſentation to it, 1, in nature of Choſe in 
Attion, and cannot bee granted by a common perſon : But 
in the cafe of the King, it was grantable : Burt in this cafe, 
if the Patron grant the next preſentation, when it ſhall bee 
next void ; the Grantee, it ſeems, ſhall have the next avoi- 
dance, after this, Dyer 296. Fitz Grant 50. Dyer 26. Alſo 


poiltivilicy of an Intereſt, or Eſtate. ina term of years.is ſome. 


what neer, in its nature, to a Choſe in Attion : and therefore 
is not grantable from one Subjed to another ; bur this may 
bee releaſed to privies, and partics.in the Eſtate, Coo: 4. 
$6. } | 


8; 4 ; But 


Choſe in Aion. 


But if one ſell to Mee, and my Aſignes, an hundred load 
. ef wood, in his wood , to bee taken by my Aſſignment .: 
This is more than a thing in Action for it isan Intereſt, 
which T may grant over ; and if hee refuſe to aſliene it, I or 
my Aſſignes may take it without him. So if one ſell me his 
wood, in ſuch a Wood (except twenty of the belt trees ; ) 
and that I ſhall cut it within two yeares ; this is an Intereſt 
in mee grantable over : and if hee refuſe ro chooſe his trees 
in reaſonable time, after I have requeſted him ; I may cut 
down the wood, and leave him twenty trees. So if one grant 
me reaſonable Eſtovers in his Wood, to bee taken by the view 
and delivery of his Bayliffe ; this is an Intereſt : And if his 
Bayliffe will not deliver it, after requelt ; I may take it with- 
out him, Coo: 5. 25. 5. Ed: 3. 64. And yet all things in. 
Aftion perſonall, that are certain ; that are the Keepers of 
the Liberty originally ; or that ſhall come by forfeiture from 
others, as Annuities, ebts, Wards, or the like, may, by ſpe- 
ciall, and apt words, be, by them, by their Perogative, gran- 
ted to any Subjet; and the Grantee may Sue for the ſame, 
in his own name ; albeit there be no words1n the Patent, to 
enable him ſo co doe ; and the courle to ſue for them, is in 
the Exchequer. Alſo they may grant the preſentation of 
a Church, when it is void, Dyer 30. Fitz eAcc: 16. Bros: 
Choſe in Afton 2,1. 21. H: 7.19.36. H: 6.26, Fit: Grant 
50. 33. H:8. 39, Allo they may give, altigne, or appoint 
the Ovligations that are made to them, at their pleaſure ; but 
Þ may not a common perfon. Alto they (as it ſeemes) 
may grants over their Rents and condition of re-entry, for 
rot payment of it, or any other reall, or mix'd Choſe in Atti- 
#; which another may not doe. But where a Reverſton is 
granted within the Statute of 32. H. $8. And if the King 
tad been indebted to others, hee might have aſſigned over 
al, or part of a-tenth, for a payment of it, to thoſe hee did 
owe it, or appoint it to bee paid by the Cuſtomers, 2. H: 7. 
8. per Huſſy: 1. H. 7. $. Broo: Patent 98. 5. Ed: 4. $. Der. 
18. 43. 6. 
If the King had had cauſe to have a Writ of Raviſhment. 
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Pleading. 


of guard, or forfeiture of marriage, againſt the Heir, hee 
might have granted this to another : Buca common perſon 
regularly, cannot give, or grant any ſuch Choſe i» eto , 
unlefle it bee to the Keepers of the liberty ; which hee may 
doe by Deed enrolled ; and if he doe otherwiſe, ſuch gifts 
and grants will bee void. And ifan Obligee give or grant 
his Debt and Oblisation to another man : in this caſe hee 
ro whom itis given or granted, cannot have or recover the 
D-br in his own name : but hee may cancell the Obligation, 
or deliver it up to the Obligor, Coo: 10.48.5. 89. 90, 21, H: 
*. Fs 

| Wee ſhall now draw towards an end ; but by the way 
we muſt give you a taſte of the Pleadings ta theſe Actions. 


574 


—_— — 


Cray. LVIIIL. Yp 
Of Pleading. 


He firſt thing the Defendant or Tenant, in any Acton 

or Suit, is to doe, 15 to appeare ; and this is called Ap. 
pearance, which is defined thus. Appearances, where a Te- 
nant or Defendant in any Action, doth appeare, and thew 
himſelf in perſon, or by Attorney, in the Court where the 
AGion is ſued, to anſwer the Aftion, and defend the Suit, 
And. the non-appearance, or fayling to appeare at the day 
Default ; whar, and time the Tenant or Defendant ought to appeare, is called 
Set. 2, a Default. And this fayler , eſpecially after Imparlance is 
penall to the Tenant, or Defendant that ought to appeare; 

unlefle hee bee able to ſhew ſome good caule or matter, to 

excuſe himſelf; as, That hee was let by water, tempeſt, or 

the like : for in this caſe the rule 1s, Non deber quzs ſe periculs 

& infortunijs gratts exponere vel ſubjicere 3 and this is called 

Saver of De- a ſaver of Detault ; which therefore, is defined thus , When 
fault « what, ſomething is, or may bee faid, or done, to ſave the Default 
of another, that ought to appeare in any Aion : or when 

a man cometh, after his Default, and ſheweth good _ 

| why 


A; parance ; 
what. | 
Sca, I, 


. DO —_— 
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why hee did it, F.N.B. 25. i, H: 6. 4. Finches Ley 435. 
Coo: ſuper Litt: 259. Tearms of the Law, Fourcher Plow: 
18 


by that which is called an Effoine, which is gtven to the Plain= Sc. 3. 
tiffe, or Defendant ; and either of them may have. And 

this is where an Action is brought, and the Plaintiffe, or Ne- 

fendant cannot appeare at the next day appointed by the 

Court, for ſome reaſonable cauſe of excuſe hee hath for his 
not-appearance ; then hee may alledge this to the Court ; 

and if it bee good, they will allow his Efloine, and give him 

further day ; and then his default is ſaved : And the cauſes 

are alwaies one of theſe five, -Firlt, When the party is be- 

yond the Seas. Secondly, When hee is gone in Pilgrimage, 

to the Holy-Land. - Thirdly, When hee cannot come for , 
water, or fome other danger. Fourth'y , When heeis ſick. 

Fifchly, When hee is in the Publipue jervice. Burt this is not 

to bee done of purpoſe to delay the Plaintiffe, or Defendant, 

which is called a Fourching by Eſſoine, which is ſhifting de- p;14chereytar, 
vike uſed, to delay the Plaintifte or Demandant in a Suit, $.R. 4. 
againſt two, which are not to anſwer thereunto, till they 

both appeare ; and the appearance, or Efloine of one, wall 

excuſe the others Default, at that day ; and they agree, that 

the one ſhall bee Effoined, or appeare, the one day ; and for 

lack of appearance of the other , have a day over to appeare ; 

and at that diy the other will appeare, or bee Efloined ; and 

hee that appeared, or was Efſoined before, will not then ap- 

rare; becauſe hee hopeth to have another day adjourn- 

ment of the party, which then appeared : And this is now- 

forbidden, by the Statutes of ef. 1. chap. 42. GloceHter 

<, 10, 


to 
or}. But if a Tenant, or Defendant appeare to an Action, and ,,, 

: j HE 124 
li hath a day over the fame term ; or is afrer called the fame ,,;,,y; ,F pe 
led term, though hee hath no day given him : Now, if in this caſe cow rt 
hen ſie doe not appeare, but make Default ; this is incurable; $.&. 5. - 
zul Ind for this, the Defendant ſhall bee condemned ; and the 


Paintiffe ſhall recover : and this is called, a,Departare in de- 
uſe, | Sight 


This Default is ſometimes ſaved, and the delay allowed, Eflyine * what. 
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576 Pleading. 


Sight of the Court, Stat. 12. Eqdw: 2. of Eſſoines. 5. Ed: 3, 
ch. 6. 27. H: 6.1. 9. H:5.5. 35. H: 6.33. 18. Ed: 4.4. 
27. H: 6.2. 21. Ed: 4.16. 39. H: 6.29. 2. Ed: 4. 16. 
Tearmes of the Law 9. Ea: 3.3. The Womans laWyer, fl, 
219. 
Where an Ap- If one that 1s arreſted by the Sheriffe on a Recognizance, 
p:arance is 1c- Capias, Or Latitat ; get a Superſedeas, and deliver it to the 
quitite, or Sheriffe : yer hee mult appeare after, to ſave the forfeiture 
not; and When. ofthe Obligation for his appearance : So if one bee bound 
on. Recognizance for the Peace; the Defendant mukt ap. 
peare, though the Plaintifte do not proſecute. 

The party that is to appeare in the Cyurt of Common- | 
Pleaz ; if the return of the Writ bee on an ordinary day, 
as Oltabis Michaels, or craftino Animarum, or the like, hath 
foure dayes after incluſpve : But if the return be on one of the 
dayes of the week incertain ; then it ſeems, hee mult appear 
the very day in perſon, or by his Attorney ; and hee ſhall 
have no longer time, Frs$t verſus Hervy Mt: 9. fac: Dyer 
257.. 39. i: 6, 26. Wril 3. ns. 10. 12. H: 4 


24. | 
© he next thing to bee done, after the Tenant or Defer- 
ount, or De- : : Ks N 
wer dant hath appearcd, in any Action, is to ſhew the caule of 

Sct, 9» Aion, or matter of complaint ; which is by the Count of 
- Declaration. | 
What And this is the ſhewing, in writing , of the griefe and 
- complaint of the Demar:dant or Plaintiffe, agaiaſt the Te 
nant, or Defendant ; wherein he ſuppoſeth to have receive 
wrong : And then it is properly called a Count, when its 
in a reall Action ; and then a Declaration, when it is in 
perſonall Action. Tearms of the Law, wherein obſerve thek 
things. Firlt, This, for the molt part is, and mult bee mor 
ſpacious than the Writ : (But in Azdita querela, the Coun 
and Writ are all one,by common practice ; ) For it mult cov 
eain divers things ; that is, who complaineth, and againi 
whom, and for what matter, how, and in what manner thy 
Action grew between the parties, and what time, aid plac 
the wrong was done ; and in conclulion, hee mult aver, ant 
profe 
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profer to prove his Suit, and ſhew the damage which hee 

hath ſuſtained by the wrong done unto him, Finches ley 356. 

Coo: ſuper Litt: 17, Secondly, This ought to have in it 

three things, Perſpicuity, Verity, and Certainty , becauſe it 

isthe foundation of the Suit, and is that which impeacheth 
the Defendant ; and that whereto hee mult anſwer ; and 
upon which, the Court is to give Judgem-nt. But note here 
three kinds of Certainties. "Firſt, To a common intent ; and Ce 
that is ſufficient in a bar, which 1s to defend and excuſe the 
party. Secondly, To a certain intent in generall , as in 

Counts, Replications, and other pleadings of the Plaintiffe ; 

and in Indiftments, &c. which is to convince the Defendant, 

Thirdly, To a certain intent in every particular, as Eſtopples, 

Plow: 121, 122. Coo: ſuper Lit: 303. Coo: 5.120, Thirdly, 
Declarations ſhall bee good, if they have mater of ſubltance, 
though the terms be not apt, Szar. 36 Ea: 3. ch. 15, 

Firſt, The Count mult bee agreeable, and conforme to the Genera! Rules 
Writ, the Bar to the Count, &c. and the Judgement to the concerning this 
Count ; for none of them muſt bee narrower, or broader Sc8. 8. 
than the other, Coo: ſuper Lit: 303. 

Secondly, The Ancient form of Counts, are duly to be ob. 
ſerved. 

Thirdly, The Counts, or fuch as bee in the nature of 
Counts, as Avowries, need not be averred. 

Fourthly, Where a matter of Record is the foundation 
or ground of the Suit of the Plaintiffe ; there it ought to be 
certainly and truly alledged : But otherwiſe it is where it is 
but the conveyance only. 

Fifchly, A Count ought to have three certainties, Firſt, | 
Sufficient certaintie, whereupon the Count may Judge. ' 46 
Secondly, Sufficient certaintie, to Which the party may an- 
ſwer. Thirdly, Sufficient certainty, npon which an iſſue be. 
ing joyned, the Jury may give verdict without being invei. 
pled. Coo: 5. 29. 3 Ed: 4. 21. PloW: 1n Partriaz caſe. 

After a Suit is begug, and the party that is Plaintiffe hath ha 
Declared ; he muſt continue his Suit from day to day, and qu. ee 
from Tearme to Tearme ; elfe the adverſe .party may take $a, g. 
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advantage of it ; and this is called, a {ontiawrance ; which is 
nothing elſe, but the proroging of a Suit from time to time, 
to keep it in being : And this is ſometimes, by the Ac or Oc- 
der of the Court ; and ſometimes, by the a& or agrecm:nt 
of the parties, F:N: B: 154. F: 7 H: 6. 39. Finches ley 66, 

In the- firit caſe it is called a Dies dates ; that is, when the 
pies datus ; Court doth give the partics further day and time. In the laſt 
what: caſe, it is ſaid to bee, Prece partium ; Or, ex aſſenſu partium , 

SeR, 10 that is, when the continuance is by aſlent and agreement of 
Prece parti both parties. | X 


_ The proroging of a Suit by the Court, is ſometimes by ad- 
Adjournment , journment ; which is, when any Court is. dillolved, 
Wit. and determined , and aſſigned to bee k: pt again, at 


another-place, or time : And ſometimes it is by Imparlance, 
Imparlance; Which is detined to bee a Petition in Pleading, in any Suit by 
what, the D-fendant or Tenant, after the Declaration put in, and 
an Order of the Court thereupon to imparle ; that is, to have 
a longer and further day, to anſwer the matter : and this 
may bee alſo ex aſſerſu partinm, by agreement : and this is 
either generall or ſpeciall : and ſomtimes it is by Zowruies Ac. 
Fournies Ac- Compt ; Which is allo, a kind of continuance of a Suir, begun 
counts and interrupted, Broo: Default 34. Finches ley 67. 18 H:8, 
Sea. Il. 6, Terms of the Law, 7 H: 6.39. 4 H: 6.67. 16 Ed: 4.4. 

| 13 H:7.17. Co: 6. 10. | 
{ The laſt day of this prorogation of the Suit, is called the 
Darreiy contin® Darreia continuance ; Which is the Jaſt time of the proro- 
wance z whats | gation, or continuance of the Suit, that the Law gives to the 
partie : and afcer this, regularly he can plead nothing, Krch: 

199. 102. 


Diſcontinu- And if the Suit bee not thus continued, it will bee diſcon- 


avce; what, 


S.&. 12, tinued, and that is called, a Diſcontinuance ; which is the 


mterruption, or breaking off a Suit; whichbeing done, the 
Plaintiffe is without a day, and mult begin his Suit anew. 
Miſ;ontinu- So allo if the Suit bee continued ; but not well continned, 
exce; what. which is called, a Afiſcontinuance, and produceth the ſame 
effect 3s a D:/continuance doth ; for by this, the Suit will bee 
determined, Coo: 11.38. Finches ley 431. Coo: ſuper Lit: 345; 
An 
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| And as the partie may determine his Suit negligently (as. 


in the caſes before :) So allo may hee end it willfully,and that —_— what, 


. . . . *” PR: 
ewo wayes ; cither by Retraxit, which is where the Plaintiffe $ 


or Demandant in perſon cometh alone, or with the Defen- 
dant in Court ; and fayeth, Hee will proceed no further ; 
and this is peremptorie, and a perpetuall Bar ; and may bee 
pleaded as a Bar to the Plaintifte in any other Action, for 
ever : Or by Non-ſuit, which is when the Jury is ready to 
appeare, or to give up their verdi ; or when the parties have 
demurred in Judgement, and have a day over given them ; 
and at that time the Plaintiffe or Demandant being called, 
doth willfully make default, and renounce his Suit :; and 
this is alwaies after appearance, Coo; 8. 58, Ceo: 10. 
135. 
Nia is where one bringeth an e-£ſize, Writ of Dower, 
writ of Ward, or ſuch like ; wherein the Writ is general] 


6. Suiltiwhar 
Sc. 14. 


Avridawent of 
I chc Plair:t or 


without ſhewing any certainty : But in the Declaration, the Demand, what." 


Plaintiffe or Demandant'is to ſhew the certainty of the Acrcs Sc&. 15. 
or parcells of land ; then if the Tenant pleadeth Nor-rennre, 

or 7oyntenancy, or ſome other ſuch like Plea, to parcell of the 

land derhanded in Abatement of the Writ ; the Plaintiffe or 
Demandant may abridge his Ptaint or Demand to that par- 

cell ( that is ) leave out that, and pray the Tenant may 

anſwer to the reſt, Terms of the Law 21 H: 8, chap. 3. 


Pleadings, taken largely, doth fignifie all the ſayings of the pleading; whar 


Parties to Suits or Actions Reall, Perſonall or Mixt, after the S<R. 16. 
Count or Declaration/ that is)that which is contained in the 
Barre, Replication and Rejoynder, Surrejoynder, &c. which 
ſometimes is called the Entry : But ſometimes it is taken more 
ſtrictly,& then doth ſignifie the Anſwer or defence of the De- 
fendant, to the Count or Declaration-of the Plaintiff; And 
this is ſometimes called the Plea or Defence ; and ſometimes p1,, ,; ne.. 
alſo (as it ſeemes) Exception, (ſee beneath) and if it bee ſuch fence ; what, 
a one as deſtroyeth the Action of the Plaintiff for ever, than it 
is called a Bar. And in this laſt ſenſe it is ſometimes General), 
and ſometimes Speciall. The Generall Pleas are, Non {arm 11 
formatus , Non culpabil. Riens arere, Nil debet, and ſuch 
Dddd 2 | like, 


580 \ Pleading. 


like, The ſpeciall Plzas are manifold, as per Dxrcſſe, per mi 
45, and the like, as the Caſe is, Tearmes of the Law, Finches 
ley, 359. Plow : 342. Coo: ſuper Lit : 303. 


Barr ; what. Tr is when the Defendant in any Action pleadeth a Plea. 


Scat. 17. which is a ſufficient Anſwer, an1 deftroyeth the Action of 
the Plaintiff for ever. And this is diſtingu ſhed into Barre 
to common intent or at large, and Barre ſpeciall or materi- 
all. Barreto common intendment, is an ordinary and gene. 
rail Barre , which commonly dilablech the Declaration or 
Shewing of the Plaintiffe : Barre ſpeciall, is that which is 
more then ordinary,and falleth out in the caſe in queſtion up. 
on ſome ſpeciall circumſtance of the Fat, As an Exccutor 
being ſued for the debt of his Teſtator, pleadech that hee hath 
nothing in hi; hands the day of the Wric purchaſcd ; this is a 
g00d Barre at the fiilt ſight ; but the Caſe may bee fo thar 
more goods may come to his hands after ; which if the Plain- 
tiff can ſhew by way of Rep'ication, then excepr the Defen. 
dant have a more ſpeciall Plea to alledge, he mult be condem- 
ned in the Action, T ermes of the Law, Plow : 26. Kitch : 68, 
Coo : ſuper Lit : 372. 

Some Barres alſo are Peremptorie or Perpetuall, that is, 
ſuch as doth and will for ever overthrow the Aion of the 
Plaintiffe : And ſome are only Temporaric (that is) which 
for the preſent doe overthrow, or at leaſt interrupt the ARt- 
on, but afterwards they fayle ; as a 'plene Adminiſtravit is1 
good Plea, untill it doth appeare that more good: are come 
to the hands of the Executors, Broo : Barre 23, Termes of 
the Law. ! 

Non ſum Infor- It isa formall Anſwer of courſe made by an Attorney in 
watu ; what. any Suite which by order of Court is to anſwer, whereby 
hee is deemed to leave his Clyent undefended, and fo 
Judgement paſleth for the adverſe Partic, Booke of En- 

ries, | 
Ni! debcr;whar It is a generall Anſwer. uſed to an Aion of Debt 
without ſpecialtie, whereby the Defendant doth alledge 
that hee doth owe the Plaintiffe nothing. Booke of En- 
Fries. 
| Net 


SS Lak. 5 


——_— 
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Not Guilty, is a kind of Plea uſed to Attions of Treſpaſſe 
or the like, whereby the Defendant doth abſolutely dc- 
py the Fact wherewith hee is charged, Booke of Entries. 

It is a kinde of Plea uſed to an Action of Debt upon Ar- 
rerages of Account, whereby the Defendant doth al- 
ledge that there is nothing behinde, Bookes of Exrries. 

As to Pleading in Generail , theſe things are to bee 


known. 


— 


Nen. cu'pable; 


wat, 


Rims Arerez 
wiat, 


Firſt, the Pleadings in the Courts at Weſtminſter muſt bee Rules corcer- 


entred in. Latin, Sart: 36 Ea : 3. chap. 15. In an Action nivg Pleading, 
9:R. 18, 


upon the Caſe the Connt was in Engliſh, and therefore it 


was awarded that it was vicious, and all the Proceedings er- 
roneous, per car. Paſ. 9 fac : B. R. Reciprs Caſe. 
Secondly, Good matter mult be pleaded in apt time, and 
in du- order, otherwiſe great advantages may be loſt, Coo : 
ſuper Lit. 303. 
Thirdly, That which is alledged by way of inducement or 
conveyance to the ſubſtance of the matter, neede not to bee 
ſo certainly alledged, as that which is of the ſubſtance it ſelf, 
«Plow : $1. Coo : ſuper Lit. 303. | 

Fourthly, Matters of Records, moſt commonly, muſt be 
certainly and truly alledged. But the Proceedings and Sen- 
tences in theEcclcſtalticall Courts may be alledged ſummarily, 
Coo :1dem. 

Fifthly, Generall Eſtates in Fee ſimple may be generally al- 
ledged , but the comencement of eſtates in- tayl, and other 
particular eltates , muſt bee ſhewed ; unlefle it bee in ſome 


the life of Tenant in tayl or for life, 4ght to bee averred. 
Coo, 1dem. 

Sixtly , When any ſpeciall and ſubſtantiall matter is al- 
kdged by eicher partie, that ought to bee eſpecially an- 
fwered , and not to bee paſled over by a generall pleading. 
Coo. Idem. | 
- Seventhly , The pleading of every man ſhall bee taken 
moſt ſtrongly againſt himſelf , for every man is preſumed to 


make the belt of his owne calc. Coo: Idem, 
Dddd3 Eighthly, 


caſes where they are alledged by way of inducement : And Averment. 
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Eighthly , when a man is authorizeed to doe any thing by 
the Common-Law , by Grant, Commiſſion, A of Par- 
liament, or Cuſtome ; hee cught to purſue the ſubſtance 

| and effeR of the ſame accordingly, Coo: dem. 

Ninthly , When a Count, Declaration, Barre , Repli- 
cation, &c. is defeftive in reſpect of omiſſion of ſome cir- 
cumſtance of time or place, &c. there it may bee holpen and 
made good by the Pleading of the adverſe partie : but if 
ir bee inſutficient in matter ; it cannot bee falved, Co: 
idem. Ll 

Tenthly, That this is apparent to the Court by neceſſary 
colleAion out of the Record ; need not to be averred. 

Eleventhly, He that Pleadeth in the affirmative muſt ſhew 
the matter and the manner ; (that is) he mult plead certainty, 
22 Ed: 4.40. 

Twelfthly, That which is ifluable, ought to be pleaded cer- 
tainly. Kitch: 228. 229. 

| Firſt, Where a thing reſts in -mine own notice, I mu} 

ear LY Plead this particularly ; otherwiſe not, 14 H: 4.15. 2 Ed: 
ccth ; & where 3+ 17+ 19 H: 6. 32.78.21 Ed: 4.78. 12 H: 8.6, 

not, Secondly, Where one comes in by At in Law, the gene- 

| rall allegation ſufficeth, 10. R ep: 94. 3 H: 6. 20. 35 H: 6. 

Monftrans de fait, 113, 11 H: 4. 83.44 EdW: 3.26.13 H: 


Averment, | 


7.14. 
Thirdly, Things ſpirituall may be pleaded generally, 11 H: 
7.27.12 H: 8.6. 


Fourthly, Where the Plea conſiſts of matter finite, it 


may be pleaded generally, 5 Ed: 4. 8. 10 EdW: 4.5.2 H: 7, 
IF. & 

This word doth ſometimes ſignifie a ſtop, or a ſtay to an 

Action ; and is (as it ſeems ) applyable to ſome kind of Pleas 

only. And thisis ſometimes Di/arorie, which is nothing elſe 

Dilatoric Plea; but a Di/atorie Plea ; and ſometime Peremproyie - but moſt 

what. commonly-it is uſed in our Law to another purpoſe ; for 

which read the Tract of Exceptions, in my Book of Commen 

A ſſmrances, Cov: (uper Lit: 303. Bract: lw.5. Tract 5. 
— This word hath a double acception in our Law:; for 
Set. 20, ſometimes 


Excep:ion 3 
what. 


C0 


en an a as oO 2 © J02ww 89a. 
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ſometimes it is applyed ro an Entrie : and for thisſee in Eje- 
ctione firme, 

And ſometimes it is applyed to a Writ, or Plaint ; and 
then it is defined to bee, when an Afton is brouzht by Wrir, 
Plaint, or Avowry, and there is ſome cauſe of abatement ; 
then the Defendant finding fault herewith, may pray that the 
Writ, or Paint may abate ; thar is, that the Plaintiffs Suit 
for that time, may ceaſe ; and then the other may begin 
again after, if hee will, Tearmes of the Lav!, Coo: ſuper Litt: 
277. Coo: 6. 64. 8.61.9. 53. 


And the cauſes of abatement of a Writ, or Paint, are Cauſc s of A- 


either by a&t of God ; as where the Plaintiff, or Defendant Þatzmenr. 


is dead : or by the a@ of the partie ; as when there appea- 
reth in the Writ, or Declaration, or both, want of ſutticient 
and good matter: or when, though it bee good , yet it is not 
certainly alledged ; or name of the Plaintiff, or Defendant, 
or place, is miſtaken : Or there bee variance between the 
Writ Eſpecialty, or Record ; or apparent repugnancy, or 
incertainty in the Writ, Count, or Declaration, 18 Ea: 3, 


37. 

But if the Defendant doe firſt plead a Plea, that doth 
tend to the deltruction of the Afton for ever ; he ſhall 
not be admitted after, to Plead in abatement of the Writ, 
And yet, if there appcare matter apparent in the Record, for 
which the Writ ought to bee abated ; then che Defendant 
may ſhew it to the Court in arreſt of the Judgement, Terms 
of the Law , Coo: ſuper Litt: 277. Coo: 6. 64. 8. 61.9. 53. 


18 Ea: 3.27. 


It ſignifies a falſe,Covinoxs or Colluſory manner of pleading x,;,,p;. , Jing; 


to the Decit of a third party : Andit ſeems, that heretofore whar. 


the Sheriffs of Counties, and Bayliffs of Franchiſes, did give 
licence for ſuch falſe and deceitfu!l pleading in the County- 
Courts, and Courts of other Lords, and did uſe to take of 
them a fine forit; and that for reſtraint of this, the Writ 


called Bew-Pleader, was given ; which isa Writ in the na- B-w-P/eade; 


ture of a Prohibition, and lyerh for the County or Hundred wha. 


(as the griete is) againſt che Sheriffe or Baylifte that raketh 
p or 
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' or demandeth this Fine,to forbid him fo to doe, Termes of th 


Colour what. 
ScR. 21, | 


_ grant of a Reverſion without Deed or without Attornment ; 


- thePlaintiffe, and the Plaintiffe, ſuppoſing the property to be 


Forrcin Plea. 


what. 
Sc. 22. 


Double Pla 
what, 


Law, Bew-pleader, F. N. B. 270. 

It is a fained matter which the Defendant or Tenant uſcth 
in his Barre, when an ation of Treſpafle or an Aſliſe is 
brought againſt him, in which hee giveth the Plaintiffe or De- 
mandant a ſhe, at the firſt ſight, that hee hath good cauſe 
of Defence, where in truth is none, but only a colour or face 
of a Cauſe, and it is uſed to this end, To bring the Action 
from the determination of the Jury, to the determination of 
the Judges; and therefore it is alwates of a matter in Law, 
ani that which is doubtfull to the common people : As when 
in Aſſiſe the Defendant doth pretend and inſiſt upon the 


or if in Aftion of Treſpaſle, for taking away the Plaintiffs 
Beaſts, the Defendant pleadeth, That before the Plaintiffe 
had any thing in them, hee himſelf was poſlefled of them as 
of his owne proper goods, and delivered them to A B, to de- 
liver them to him againe when, &c. and 4 B gave them to 


in A B at the time of the gifr, tooke them, and the Defen- 
dant tooke them- from the Plaintiffe, whereupon hee hath 
brought the Aion. This is a good colour, Tearmes of 
the Lawe, Dottor and Student lib. 2.ch.43.Coo : 10, Doftor 
Leyfeilds Caſe. 

It is a refuſall of the Judge, as incompetent, becauſe the 
matter in hand was not within his Precin&s. It is alſo taken 
for ſuch a Plea pleaded by a Priſoner arraigned for Felony of 
a matter done in a forreigne County, as whereof the Judge 
before whom he is tryed may nor haye Conuſance, nor is 
tryable nor determinable before him , but mult bee try- 
ed ina forreigne County, Tearmes of the Law , Stat. 4 H, 
8. ch. 2. 

It is wherea Tenant or D:fendant pleadeth in any Ation 
a Plea in which be two matters,and either of them a ſufficient 
Barre to the Aion, which the Court will not admir, bur put 
him to amend it, unleſſe they be ſuch, as one of thei doe de- 
pend upon another, and then if he may not have the laſt 


with. 
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without the firſt ; both may bee admitted. But when the iſſue 
is taken by the Plaintiffe upon the one ; hee cannot have 
the advantage of the inſufficiency of the Plea ; for then hee 
hath waived the other, Terms of the Law, Kelw: 37, Coo: 11. 

2. 
, Theſe are words of Art in pleading, when. the Defendant »,,,44 [ux= 
in his anfiver or Plea, denyeth himſelf to have done the thing ma; whac, 
Jaid to his charge, in the manner and form declared. And 

where the iſſue raken goeth to the-pojnt of th: Writ, or ARi- 

on ; there theſe words are but words of forme : but other- 

wiſe it is when a colkterall point tn Pleading is traverſed ; 

as if a Feoffment bee alledged by two, and this is traverſed 

modo & forma, and it is found the Feoffment of one; there 

theſe words are materiall, Kirch: 232. Coo: ſuper Lit: 

281, | 
32"]t is where 'an -Aftion , Information, or other Suit is Negative p-cg- 
brought againlt'one, and the Defendant pleadeth in bar of ance 3 woar, 
the Actin, or otherwiſe, a negative Plea; which .is not ſy << 23» 
ſpeciall an anſwer to the Aion, but that it includeth alſo 
an athrmative. As for example : If an Information bee 
| brought in the Exchequer againſt F: S: for that hee bought 
* | wool between the ſhearing-time and the Aſſumption, ſuch a 
. | yeare, of 7: N: and the D-fendant fay, hee did not buy it of 
6 N: as it is alledged, &c. this is fuch a Pleading , for if hee 

ought it ofany other, yer hee is guilty of buying, Terms of 
n | the Law. 
F It is a forme of Pleading where one will not direly af- protefation ; 
e | firm, or deny any thing which is alledged by another, or by whar. 
is | himſelf; and it is intwo forts : One. when a-man pleadeth S+&+ 24. 
y- | any thing which hee dare not direcUy atfirm ; or that hee | 
7 | cannot Plead, for feare to make his Plea double, As if in con- 
veighing to himſelf (by his pleading) a little to any land hee | 
on | ovght to plead divers deſcents by divers perſons, & he dare not b 
athrm that they were all ſeized at the time of their death ; 'or 
ut] although hee could doe it ; it ſhall bee double to plead two 
Je. | deſcents of both, which every one by himſelf may bee a good 
ft} Barr; Then che Defendant ought to plead and alledge the 
ith-| Eeee maatcer, 


_—_— 
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'\matter interlacing this word Proteſtaras, as to ſay, That ſuch: 


a on? dyed (by Proteſtation) ſeized, &c. and that the adverſe 


party cannot traverſe. Another is, when one is to anfiver | 


'to two matters, and yet by the Law hee ought to plead bur 


to on? ; then in the ſilt part of the Plea, hee ſhall ſay to the 


| one part of the matter Proteitanas + now cognoſcends, this 


' matter to. bee true ; and makes his Plea further : Sed pro 


Due eſt meſa, 
What. 


91e Eſtate 
Bhat, 


Atondel. 
Bruefe 5 what. 
geQ, 25, 


placiro, cc. and fo hee may take iflue upon the other matter . 
and then hee is not concluded by any of the reſt of the mat. 
terhee hath by Proteſtation denyed ; but that hereafter hee 
may take ulue upon them, Terms of the Law, Finches ley 359, 
Coo: ſuper Litt: 124. hs 4; 

Theſe are words of art, which arenſed in pleadins to an 
Action of Trefpas, or the like, for 2 direc jultification of che 
very A& complained of by the Plaintiff, as a wrong, For 
example : In an Ationof the Caſe the Plaintiff faith; 'That 
the Loxd threatned his Tenants at will in fach ſort as he drave 
then to- give up their Tenurcs ; the Lord for his defence 
pleadeth, that hee ſaid to-them, That if they would nor de- 
part, hee would fue them as the Law would, Yue et meſme, 
(that is) which-is the fame threatning, Kc; ol. 226. 

It.is a maner of pleading in the Plex or Cont, or elſe. 
where, whereby a mar-intituling another to Lands, &c. ſaith, 
That the ſame eſtate that hee had himſeW, hee hath from: him : 
As for example : Ina Lrare impedit the Plaintitt alledgeth, 
That ſuch four perſons were ſeized of Lands, whereunto the 
Advowſon. in queſtion. was appendant in Fee, and did pre- 
ſent to the Church, and afterward the Church was void © ue 
eſtate dil, cc. that is, whicheſtate of the four prrſons, hee 
faithalfo, that hee hath now, during the vacation, by vertue 
whereof hce, &c. Broo: tit. Yme eſtate. 

It isa phraſe of fpeech-uſed where one pleadeth- ſome mat- 
ter, by which hee ſheweth the Plaintiff had no cauſe to-have 
the Writ which kee brought ; and yet it may bee hee may 
have another Writ or Action, for the ſame matter : And if 


. the Plea bee ſuch, 2s thereby it appeare the Plaintiffe have no 


cauſe of Action at all, for the thing demanded ; then ir 
ſhall 


PT" rc 


Y 
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ſhall bee called a Plea to to the Attion, Terms of the Law. 


It is a form of pleading uſed in caſe where the Defendant wore jrift 3 
is ſued for a Debt or Duty, which ſhould have been paid at vat 


a day pa&, and the Ovligor did tender it at the dav, and the 
partie was not by himſelf or other there preſent, to receive it : 
Now if in this caſe the Plaiariffdoe after ſac for this mony, 
or duty ; the Defendant muſt plead this tender, and fay in 
the concluſion of his Plea, That hee is z»core priit (that is) 
ſtill ready to pay tt, or to tender the thing ; and this will 
ſave the Defendant from the penalty of the Obligation : An1 
if now the Plaintiffe will not take it, but take iflue upon the 
render, and it bee found againſt him ; hee looſeth his mony, 
and is remedileſle for it, for ever, Coo: ſuper L'rt: 207. Kelyv: 
74. Dyer $3; | 


This word hath a double ſignification ; for ſometimes it Traverſe; what 


ſignifies to overthrow or undoe a thing that is done; And 
then is moſt commonly applyed either to an Office : and 
_ then is to prove, that an Inquiſition taken of goods or Lands 

by the Eſcheator, is defeftive, and untruly made : So traver- 
ſing of an Indiment, is to take iſſue upon, or deny the chief 
matter thereof; as in a proſecution againſt e: for a high- 
way over-flown with water, for default of ſcowring a Ditch, 
which hee and - they whoſe Eſtate hee' hath in certain Land 
there, have uſed to fcower and cleanſe : eL: may traverſe 
either the matter, and ſay, That there is not any high-way 
there ; or that the Ditch is ſufficiently ſcowred, or the cauſe ; 
and ſay, That hee hath not the Land, &c. or that hee and they 
whoſe Eſtate hee hath, have been uſed; &c. And ſometimes 
ir doth ſignifie no more bur to deny a thing, which is uſuaHy 
in this forme, Ab/que hoc,cc. Terms of the Law, Kitch: 140, 
227. 


by ſome new matter; doth avoid it and put it from himſelf, 
weſt preſid. 


It is the latter part of a Declaration, Barr, or Replication, Corclufion of 
which muſt bee apr according to the nature of the matter *b< Plea, what, 


Eeee 2 CON» 


'Y 


It isa form of pleading when the Defendant doth by his Conf: and 
anſwer, confeſle the effect of the charge of the Plaintiff , but avoid ; what, 
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# 


ning the Þl. 


In particular, 
SoiT. 26. 
= 


4 


contained therein; as in Barr:, Replications, Rejoynders, 
and Surrcjoynders, the party muit conclude & hoc paratize et 
werificare, &c, And if the Aion bee brought upon an Eſpe- 
cialty, ard the Defenianr plad hee is niet litrerd, and that 
it was otherwiſe read to him than in truth it was ; hee muſt 
conclude Fadgmert ji fair, or, Rient ſon fair ; But when toa 
Debt or Obligation, hee doth plead payment and delivery 
of the O-livation ; he muſt conclude 7udgment fr eAtion, 
Finches Liw 359. Plow: 343. Kutch: 219. 220. 


Rulcs concer-) Firſt, Every Piex mult bee dire, and not by way of Ar- 


* eument or rcherfall. And every man ſhail plead ſuch Pleas 
as are pertinent for him, according tothe quality of his caſe. 
Coo: (uper Litt: 303. 

Secondly, In good order of pleading, a man muſt firſt 
Plead to the Juritdiction of the Court. Secondly, To the 
perſon, and therein firlt to the- perſon of the Plaintiff,” and 
then to the perſon of the Defendant. Thirdly, To the Count. 
Fourthly, To the Writ. Fifthly, To the Aion, &c. and 
if the L'ctendant miſcorder any of theſe ; hee loſeth the be- 
nefit of the former, Coo: ſuper Litt: 303. 

Thirdly, - Hee that: pleadeth a Plea in abatement of the 


| Writ, or a Plea after the jatrer continuance, ought to Plead 


| 1t certatnly, Coo: idems 1251 x1 

| Fourthly, After Imparlance one may vlead in barr, or to 
| the Action ; but one-cannot Plead to the Juriſdition, Mil. 
| nofmer, or to th2 Writ, or in abatement of it ; except the 
thins happen after the contiruance. and tt bee abated, as by 
dearth, So neither then can th2 Defendant have Oye of the 
Decd,cxcept he plead Variancezor that the Writ was brought 
1n another County th.n where the Writ was brought, 7 H: 
| G6. 16. 39. 18 Ed: 4.19: 44 Eat 3-4. 38 6. 22. 27:.38 

$6.7 2. | 
_ After the darreia continuance, the Defendant can have 
| but one Plea, and fucha one as was 1n being art the time of the 
fiſt Plea; and this hee may Plead after ifſue joyned, and in 
another Tearm til the verdi&; but not in the interim be- 
tween the 1Ni/s pris. and day in Bank ; and ſohee may plead 
a 
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Pleading, 


abated,” 28 H: 6. 1. 9 H: 7. 9. 16 Ea:4.5. $ H: 4.9, 
Fifthly, Where there 15 but one Tenant or one D-fen- 
dant, hee cannot have two ſuch Pleas, as each of them doe 90 
to the whole ; but where there are divers, each of them may 
plead ſeverall Pleas which extend to the whole, Coo: idem, 
Sixthly, Every Plea that a man pl-adeth ought to bee tri- 
able, otherwiſe the Cauſe can receive no end, Coo: iden. © 
Seventhly , The Tenant before his Default faved , may 


or matters apparent in the Writ ; but no Plea which prove 
it abateable, as taking of hus5ang, &c. Coo: iderm. 

Eighthly, Surpluiage {hall never make the Plea vicious, but 
where it is contrary to the matter before, 

Ninthly, In many caſes the Law doth allow generall plea- 
dings for the avoiding of tediouſnes, and the particular ſhall 
come-on the other fide : As ita condition of an Olization 
bee to performe all the Covenants in an Indenture ; if all the 


performance of all : But if any bee in the negative; to fo 
many hee muſt plead ſpecially. So if any of them bee in the 
disjuntive, he mult ſhevw which of them hee hath performed : 
So if any are to bee done upon Record, hee muſt ihew them 


ſpecially, Coo: dem 8. 133. 


N: B: of Entries f. 24. _ | 
Eleventhly, The Barre need not any anſwer to idle and 


ſuperfluous things alledged in the Count, NV: B: of Entries 


fol. 2 4. | 
Twelftchly, When the concluſion of a Plea, © ifſint &* ſoc, 


isin the atiicmative, it ſhall not waive the ſpeciall matter : 
the ſpeciail matter is generally waived, Coo: idern. 


conclulion, & ſs, is to the point of the Writ or Action, the 
peciall matter is waived. 


DEER 3 | Forr- 


a Plea by which the Writ is abateable ; nor. by which it is 


plead all Pleas which prove the Writ abatcd, as Death, &c. 


Covenants bee in the afhrmative, hee may generally plead 


Tenthly, Pleadings which amount to the generall iſſue, arc. 
not to bee allowed ; but the generall iſſue is to bee entred, 


But where the concluſion is in the negative, there regularly, 


Thirteenthly, Where ſpeciall matter is pleaded, and the. 


mm 


790. 
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Fourteenthly, The Plea muſt bee fingle and certain ; for 


| the Plea that doth contain duplicity or mulriplicity of diſtinct 
| matter, to one and the ſame thing, whereunto ſeverall 


anſwers (admitting each of them to bee good) are required ; 


| is not allowable, if it bee peremptory and perpetuall - Bur 
| ifir bee only dilatory, it may at ſometimes bee uſed : And 


Replicaticn ; 
Wiat, 
SR. 27, 


Departure 3" 
what, 


upon the generall iflue pleaded,. the parties may give in evi- 
dence as - many matters as they will, Coo: ſaper Litt: 304. 
N. Book of Entries, fol. 21. | 4 

Fifteenthly, Each Plea ought to have his proper concluſi- 
on ; as a Plea to the Writ, for to conclude to the Writ ; a 
Plea in Bar for to conclude to the Action ; an Eſtopple for to 
rely upon the Eſtopple : & fo of the like, Cor: ſuper Lit: 303, 

It is an exception of the ſecond degree, made by the Plain. 
tiff, upon the firſt anſwer of the Defendant, or the Plaintiffs 
ſpeech or anſwer to the Defendants anſwer. And the next 
degree is a Rejoynder ; which is the anfiver wich the Defen- 
dant maketh, to the Replication ofthe Plaintiff. And the 
next degree is if the parties g0 ſo far in pleading, a Surrejoyn- 
der ; which is defined to bee a ſecond defence of the Plain- 
tiffs Action, oppoſite to the defendants Rejoynder. And 
every one of theſe muſt bee a ſufficient anſwer to the matter 
objeted by the adverſe partic, and follow and enforce the 
matter offered by him that doth Plead in his pleading before. 
Such partie mult take heed of the ordering of the matter of 
his pleading,leſt his Replication vary & differ from his Count, 
or his Rejoynder,from his Bar ; for this is not ſufferable ; and 
it is called a Departure in Pleading; & 1s when the ſecond Plea 
doth contain matter not purſuant to the former, and which 
doth not fortifie the ſame. As for example : If in Aſſiſe the 


Tenant doth plead a deſcent from his father, and doth give - 


colour, and the Demandant doth intitle himſelf by a Feoff. 
ment from the Tenant himſelf ; and then the Tenant ſaith that 
Feoffment was upon Condition , and faith the Condition 
1s broken : But in Aſliſe, if the Teiant Plead in Barr, that 


: $; was ſeized, and enfeoffed him, &c. and the Plaintiff Ay 


theweth that hee himſelf was ſeized in Fee untill by 7: $:PMajn 


diſ-ſeized, f. 14, 


oo 


| Pleading. 591 | | | 


F i{- ferzed, who enfeoffed the Tenant, and hee re-entred, and 


the Defendant plead a relcaſe of the Plaintiff to 7; S: this [2 $ 
is g00d, Ceo: [uper Lit: 304. 5.31. Plow: 7.8. Terms of the © "'F 
 Zav. ih 
This ts a kind of Replication to an anfwer : as for exam. CounterePlea; be 

ple : Wh-n the Tenant in Dower, or by the Courteſie, doth what IN 


pray in atd of the Keepers, &c. or him in Reverfion, for his 
detter defence : or elfe if a ſtranger to the Action begun, 
defire to bee received, to fay what hee can for the ſafeguard 
of his Eftate ; that which the Demandant replyerh or altedg- 
eth againlt chis requeſt, why it ſhould not bee admitted, is 
called 2 Conmer- Plea, Broo: Conmter-Plea. 
Firſt, Replication ought not to depart from the Count, g,,j.. "0 Pr 
Coo: ſuper Litt: 303. yet-one may Count of 3 guift in tay}, Rep'icarion, | 
and maintain this in his Replication, by a recovery in value, Sc, 28. 
becauſe hee cannot have any other Count, Coo: ſuper Lirt: 
304. LEE 
Secondly, In a Replication the conclufion muſt bee, if ic Fg 
bee in the affirmative (&- hoc paratms eft wverificare) Coo: Wo 
| fuper Litt: 303. otherwiſe if it bee mecrly mn the nega- [4 
Ive. ; ” 
Tinrdl;', Where the Bar ts il in ſubſtance, ic may not bee : 
made good by the Repheation, 8 Rep. 120, 
. | Fourthly, Where the Bar is ill in circumſtance, it may bee WW: | 
f | made goodby the Replication, 6 H: 7. 10. | al ] 
Fifthly, When it appeares by the Replication , that the | 
Plaintiff hath no caufe of Aion ; there hee ſhall not have Sa. 
Judgement, though the Bar bee inſutficient in matter, 8 Rep. Fitks 
120. 4} . 
Sixthly, When the Bar isinfafficient in matter, or amounts $68! 3 
Ito the confeffion of the point of the Action, and the Plaintiff $1508 
replies, and (hews the truth of his matter to inforce his Cate, bee! 5." 
ind in Judgment of Law it it is not materiall; yet the Plaintiff 


= *F i. @ - - wv 


ſhal{ have Judgement, 8 R ep. 120. | wo 
at | Seventhly, When the Replication doth neither confefle and AY 
 [rroid, nor traverſe the matter of the Bar , it is naught, and the / | "hd 
S: Maintiff may demur to it, and aflign this, veW book of Shots ns 

cle | $1 


d, f. 14, 
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Ds fon tort dts 
meſme, © c. | 


what, 


Nvell aMgn- ſetting downe of time and place, or ſome ſuch like thing, in 
ment 3 what, Plcading, otherwite then it was before Aſſigned, which t5u- 


TJo-nf4i!n . ! 
Jeefaile ; what 


Theſe are words of Art nfed in an Action'of 'Trefpaſſe, by 
way of Reply to a Plea of the D-fendantsi*As fot example ; 
If A ſuc B for Treſpaſle, and B doth anſwer he'dd it by the 
command of his Maſter, and A doth Reply that 'Z did it 4: 
1mjuria ſua propria, &c.. that is, of his owne wrong, with- 
out any ſuch Cauſe ; and this is admitted only in' cate-iwhere 
the Plea of the Detendant doth conſiſt of macter of excuſe, & 
not where he maketh any intercſt, Terms of the Law,Coo: 3.67 

It is a formalitie in Pleading, that is, the Aſſignment and 


ſed in Caſe where the Defendant in his Pleating doth jultitic 
the doing of a Treſpaſle in another place then that the Plain- 
tiffe doth ſpeake of, and doth give another name to the place 
then he doth mention in his Declaration : Then the Plaintift, 
muſt in his Replication aflign and ſet forth a place certain 
wherein the Treſpas was committed: And therefore if the De- 
fendant ſay the Treſpas was in fix acres of Land, & that thoſe 
Gx acres are his Free- hold ; the Plaintiff may reply, That it is 
his Free-hold, and not the Free hold of the Defendant ; And 


then if the Plaintif have ſix acres there, and the Defendant ſix. 


acres there ; the Defendant cannot give in Evidence That this 
Treſpaſle was in his {1x acres, Broo: Treſpaſſe 112. Dyer 33, 
147 27 H, 8.7. : | | 
It is when the Parties to any ſuite in Pleading, have procee- 
ded fo farre that they have Joyned iflue, which ſhall be eryed 
Or is beved by a Jurie or Inquelt, and this ifJue is ſo badly joy- 
ned that it will be Error if they proceed ; Ther ſome of che 
Parcies may by their Councell thew it to the Court as well af- 
ter Verdit and before Judgement, as before the Jury bee 
charged ( Bur divers of theſe defefts are now holpen by cer- 
taine Statutes) for which {ee Amendment of 32 HS. cap. 30. 
And if the Jury bee ready at the Barre when this is fir{t rao- 
ved, the Court will diſcharge them, and pur the Parties to 
re-Pleade (that is) to Pleade again from the place where the 
defect is, for this is the courle in re-Pleading, which is deft- 
ned to be, Where for ſome inſuthciency in the ficlt Pleading, 
| | the 


the party is put to plead again, Therefore-if the Bar bee ws { 
good, and Replication ill ; che Plaintiff ſhall make a new i 
Replication. So if the Bir and Replication bee good, and þ 
Rejoynder bad, and iſſue bee taken upon that ; there ſhall 

be a new Rejoynder : But if the Bar be bad,& the Replication | 

good, and iflue taken upon that ; they mutt plead all again, Repleader 3 i: 
After demurrer there ſhall not be any Repleader, 3 Rep. 5 2. whar. b 


| Terms of the Law, Finches ley 397. Broc: R ypleader, 14 H: 


7. 12:5 HH: 7.29. | 
It is the diſcuſſing of a point incidently falling out before ©*©' plcader | 
the princiapall cauſecan take an end. As for example, If two be 
ſeverall. perſons bee found Heirs to one and the fame Land "41 
in one County, by feverall Offices ; the Keepers of the Liber- Pa 
ties. &c. cannot give Livery until jt bee determined whs 
is right Heir ': and cherefore they muſt interplead ; thart is; 
try who is the right Heir before they can make Livery to ei- 
ther, Finches ley 129. Stamf. Prerogative chap. 19. 
It is the Admiſſion of a third perſon to plead his right, in R 
a cauſe formerly commenced by others. As for example. If 
Tenant for life or yeares, bring an Action, and in this Suit 
hee in the Reverſion doth come in and pray to bee received, | 
to defend the Land, and to Plead with the Demandant ; and ; 
thereupon hee is ſo ; this is a Reſceipt, Broo: R eſceipe Perk: | | 
Dower 448. | Wo 
; 4 
j 
; 


clceipt; what, tt 


It ſignifieth a kind of pauſe upon a point of difficulty in Demugrer + 
any Action : when albeit both the parties are agreeed about wha. 


matter in Fa; yet are they in difference about matter in *® 29: bi 

Law, and the one hath ſaid ſomething in his pleading where- | =. 
of the other doth take advantage, and faith that hee wili go 4 
no further , for that the other hath not plcaded ſufficient "Þ 


matter againſt him ; bur hee fairh to the contrary : and there. 
upon both parties agree to inſiſt upon that point, and to re- 
fer it to the Judgement of the Court :; For inevery Action 
the queſtion in difference is either about matrer of Fa. or 
about matter of Law. «4d queſtionem fatti reſpondent Fu 
ratores. eAd queitionem legts, Fudices, If the point bee 
eaſy, or the Judge will take upon him to determine it ; then 

Ff Judge- 


v=o 
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Of the kindss 
of Demurter, 


Judgemenc is given preſently : But if # þe doubtfyll or dif- 
fcali.thep the Judges do tay and take Lime (and this is 3 De- 
Wayrrer 42 the: Judges) 40 £onkider.” And & the major pact of 
che Judges of the Court, where the Caule is, cannot agree 
x there, it maſt bee ſent to the Exchequer Chamber, £0 

decided : And if che mayor part of .all the Judges eannor 
agree it there, jt mylt bee fent to che nexc Parliament and 
bee decided. there , Coo: ſuper Lit: 71, 72. Terwns of the 
Law, Broo: 199. Dyer 278, Plow: 5. 66. Pinches ley 


27» 
f This is ſometimes in Court of Equity, upon the anſfiver of 
the Defendant, and exception taken thereto, that iris inlathe 
cient ; and this is uſually referred ro ſome to confiderof, 
and make Fepgre ; wheecof ſee in Chancery, chap. 59. And 
ſometimes it is ja the Courts of Common-Law ; and therein 
it is Ometimes upon the Pleading, and ſometimes upon the 
Evidence at a Tryall : In ghe Pleagipg it is allo ſometimes 
upos the Count, foraetimes upon the Plen, and" lometimes 


| ypon other PArts of the Picadiog. And it may bee #1fo upon 
an efid Prater, Vourber, Receipt, or, Wager of Law ; And 


19 31! cheſe caſes in Pleading, it is, and may bee, either generall 
(that is) without ſhewing any ſpeeiall cauſe ; or ſpeciall 
(that is) when he ſheweth ſome ſpeciall cauſe of his demurrer, 


| upon which hee doth rely after demurrer jJoyned, the Judges 
' ſhall give Judgement according 85 the very right of the canſe 
| and matter in Law ſhsl] appeare, withaut regard £0 any want 
| of form in any Writ, Return, Plant, Declaration, or other 


Pleadiog, Proceſſe, or courſe of Proceeding ; excepe thoſe 


| enly which the party demurting ſhall particularly ſet down 


| Rules concer- 
Aing this, | 


iQ kis demurrer, Coo: /aper Litt: 71,72,14 H: 4.31, 

Firſt, Hee that demurreth in Law, doth confeſle all ſuch. 
matters of FaQ,as are well and fufficienly pleaded £9 bee true, 
Cao: ſuper Litt: 72+ | 

Secondly, Here that doth demur {p=cially, hath waved all 
other matters of forme, and can take no advantage of any 
other matter of form, but what hee hath ſpoken of : buc 
yet hee may take advantage of any other matter -o ſyb- 

4nce : 


In rr. 


, by) m_ 


Pr" 4z a - - —E 
"_ 


Nance .;- ſo is. the comm 


oa pradtice.; and ſo- in. 10, Rep. 
SS > 515} >-+ $7 | 
- Thirdly, In ſome caſes a man may alledge ſpeciall matter 
and ET $ pprtecarv : As in at Acttori'of Trefpaſſe 
brought by f- S: for the-taking of 3 horſe, che Defendant 
plead, Thazhee himbelfe wangylietied'of the hork;,, uncill hee 
was by ane F- $: diſpollefled, who gave him to-the Plaintiff, 
8c. The Plaintiff faiub, that 7: S: named in the Bar,and 7: S: 
the Plaintiff are all one, and. not diverſe perſons, Civ: (wper 
£313 73s: > : 

- Foncthly, rhe Flaioriff in evidence few any matter of 
Record, or Deeds, 'or Writings, or' any Sentenee inany Ec- 
clefiaftieal Court, er other matterrofewdence,. by teſtimony 

, of witneſſes or, otherwile,, whereupon doubs in Law ariſcth, 
and the other offer to demns in Law; new kereupon hee 
mult not; refuſe to. j9n in demyrrer, :. But if evidence for 
the.:Keepers of the - Liberties, &c.. in an Information, or 
any other Suit bee given, and the Defendant aftertd demur 
in Law upon. the evidence, the Keepers of the Liberties, &c. 
councell in/that caſe, ſhall not be forced to joyn in demurrer ; 
bur in that caſe the Court may 'diret the Jury to find the 
ſpeciall matter, Coo: 5. 104. Dyer 53. 

Fifthly, If there bee demurver'for.part and Ifſue for part, 
the more orderly courſe is w_ Judgement upon the De- 
murrer:fickt.. Buritis in the diſeretion of the Court to try the 
Tue firſt, if it-pleafes:the Court, Coo: wper Lire: 72 © 


Ivisa:fapling to: put m an anfiver tothe Plea' of the Plain. 1h 


tiffin.an Aftion, by the day: aſſigned; which ifa man dor , 
Judgement Hall paſſe againtbhim, becauſe he ſaith nothing ro 
the contrary : And this isalwaies peremptory,and x Bar to the 
A@on forever, Finehes Law 4:8, | 
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| ; CHAP. LIX. So». 4d 


- \ 


of the Chancerye. || 
| Onſcience or-Equity (as our Law takes it) is faid to bee 
Conſcience or T acitum anims mfallibileg, fatti noſtri judicium, a com- 
Equity, what it. 97 fauſtitie formula quan Deus inſculpſit omnibus homini- 
oo &a.r;, | bus produtlum,per quod accuſatur res mala,& defenditur bona : 
| | And this being aided and aſliſted by the Laws of God, Na- 
| ture, Nations, Reaſon, and our Country,is the Rule by which 
they goe and proceed in their Courts of bony to allay, qua- 
lifie, and temper the rigor, feverity, an 
| Common Law in ſome ſpeciall cafes ; wherein, if it bee ſtrit- 
ly obſerved, ic will fall out to bee Summa j5, and conſe- 
uently Summa injuria. In theſe caſes there are Courts of 
| Equity appointed: And amonglt theſe eſpecially the Chancery, 
which is the chick Court, eft: Symb: lib: 2.Doc: & St. in toto. 
The 
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- The Chancery is defined to bee a Court of Equity or Con- 
ſcience, moderating the rigour of other Courts that are more 
ſt: ily bound to the Letter of the Law, 3 E:4.15. 19 E:4-2: 
In this Court the Lord Chancellor or Lord Keeper, was ; 
now .the Commiſſioners of the great Seal are chief Judges : 
And herein they , and in their abſence the Maſter of the 
Rolls doe make Orders and Decrees. And under theſe 
there are many other Othcers belonging to this Court ; 
as the twelve Maſters in ordinary , which. are aſliſtints, 
the ſix-Clarkes, Examiners, Sergeant at Armes, and 0- 
thers : Theſe Commiſſioners keep the- great Seal, and 
ſeal all Writs and Patents, Plow: 213, p: Jnr: of 
Courts. | 


tor 
mitted , and contined to the Rules, of the common Law, 


(aryes Rep: 50. 71. And Extraordinary and unlimited, 
which is. in caſes of Equity, wherein reliete is to bee had by 
a Suit here in a way of Bill and Anſwer : And it is by the 
Power of this Court, that Commiſſioners of charitable uſes, 
Bankrupts, and Sewers are iflued forth : Alſo here in ſome 
ſpeciall cates a Swperſedeas, or Subpwna,or Priviledge is grant- 
ed to diſcharge a man out of Priſon : a Subpeana may bee 
had to force witneſſes to appeare in other Courts, that have 
no power to call chem into teſtifie their knowledge ; as in 
London, when the man lives within its JuriſdiRion, (ares 
Rep: 37. 43- 44. So here ſometimes, and in ſome caſes 
Commiſſions have been granted to examine waſtes to prove 
a child legitimate , to ſet out meer wayes for paſſages, to 
prove Cultomes, to examine witneſſes i» perperyam rei me- 


|| moriam, Tothill in toto, Caryes Rep: wn totn. By way of Bill 
and Anſwer it will give reliefe in many caſes again{t, beſides, 


and beyond the Rules of the common Law in ſuch like cak.'s 
as theſe; as to enforce others to contrioute to a charge 
by the common Law put upon one alone, to the which others 
ought in equity to contribute a part, Tothillf. 41. Tore- 
| Ffff 3 lieve 


Fea] Patents, and the like ; and herein the Court is li- '* - F 
e 


— — 


Chancery, 
what itis, 
Sc QR, 2. 


This-Court is ſaid to have a two-fold Power}; Ordinary, Of the power 
as in caſes of Traverſe, Endowment of a woman,'Scire facias, of this Coure 


c general. 
ct. 2, 
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| eng 006.ageinlt a man-that hath falfified and-broken his 


Trutt with: ham. - Fo relieve: one agandt a-mas tharholds 
hin to cxtremicy, npor? ar Engagement ; as when the Em. 
gagement is unreaſonadle, diſhoneſt, unpoſible, <ſcharged, 
volantaric; and without any: corn 3 Eotten by: P7-r 


| dic. fraud or force, or the like. To relieve one apain(t the 


extremity of a forfeiture,” T orhe## fe. 26,27. To Enforee the 
performance of an Agreement, to'which by Law: a man can- 


| not bee compelled, Tothil 4.69% To have the Tuition of 
| achild that doth delong to himg Cares R epi 96; 97.- To 


| Forrecover's liberty of common fiſhing, orthe 


force an Enrollment of a Deed, if need ——— Rep 97 
C 1Re, and UPON 


| every interruption and an Afdavit thereof, an Attachmene 


1 


may:be had; Caryes R ep: 204. To reftraiy other Courts that 


| rake upon them a greater Furiddition then-rhey bave,&-ro-re- 


more the Suit into this-Court,: whieh-may be by a-Cereierare; 
Cares R #5p>*60.56. 48. 65+ 68731 Pp. $24 84. $5.39: 90; 


| 92-954 96. 97. 99: 102.1094 37; To ſlay the proceedings 


of other Courts when they are uojult, Carzes- Rep: 73, To 
enforce obedience to the Decrees of the Provinewl Coun- 
cells, Court of Requeſts, and fome other Courts, when-by 
contumacy- they: are diſebeyed; To rednce- the generall 


Cuſtomes of '# Mannor te-a<crtaimty between the Lord and 


Tenants, or the: Tenanes themſeives, Caryer Rep: 21, To 
recover and ſettle Land'or Meny: given-to charitable or pious 
nſes, and miſimployed, Tohill'27. 28. To forcea man'to 
]ive his wife Alimony (+) Mamtenance, Zorhill 93%, 94. 'To 
force Creditors to take 2 reaſonable compolition - of their: 
Debtor, hee being- difabled ;; Torhil 47. To afrertain and 


ſtint Common, Torhilſf. 36,37. To afcertain andfer ont a way, |; 


Torhillf.23. To acertain,tediſtinguifh a mans land whery it is 
compounded and confounded with another-mans, Caryes 
Rep: 16. eſpecially-when' it ts to pay Debes, or. the like, 14 
?ac: So when 'Free-land or Coppy-hold land axe cons 
founded, it will diſtinguiſh ; 'or if it bee loft, givea reeoms 


pence for it, ay 5, Car: Toaſcertain the Fines |; 
of Coppyholders, 


Tothill f. 49, To force- an Aﬀtion ro-bee 


tryed | 


Inidiftion , or the like : 
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ſecurity or intereſt for it, Tar/wlf. 6. To examine the pro+ 
ag 


To-rxecover a Legacy, or force the performance ofa Vil; 
Tothslf.24.- To recover Tythes in. Kind, or mony for it in 
ſome cales, Taiwit 68. 184..185. Torecover ones Land, 
Debt or Duty, atthough hee have loſt conveyance or wri-. 
ting, by which hee ſhould make his titke to it, or otherwrle 
bee withour-remedie at Law for it, Tochsll $1, 6., To force 
2man that hath taken moay for Land, aſlured by defective 
conveyance, to- make the ſame perfect and good, Turhill f. 
14. 3. 42+ To forcea Tenant' to Atcorn to.perfectan Aﬀu- 
rance : To force a man to prove payment of mony, agreed 
and acknowledged to bee given upon a fale of land, 7#thill 
15. Dyer 59. And in theſe and ſuch like caſes, this Court 
doth alwaics, or for the moſt part give relicfe. Alſoin ſome 
other ſpeciall- caſes this Court doth exercife a Power, as to 
Prevent a difinheritance of an Heir, or reſtore it, Toile 4.2. 
$1. Avoid an extinguiſhment, or ſuſpenſion of Rent, or 
Common, Cromp: fur: 49. 50. Tothill 42.188. 137. Pre- 
vent an Occupancy, Hunts Calc, 17, fac: Tothill 1 87. Avoid 
the Bar of an Action, by the Statute of 21, Fac: of limita» 
tion, Tab 53.179. Orderan Exccutor to pay a Debt ouc 
of courſe, Tothifl 53. Make incioſures of Land and Grounds 
that are common, give relicf agatnlt the turning of a water-- 
courſe from a Mill, ſo as there bee any ſpeciall arcumltance 
in the caſe ; otherwiſe it is-very ſhic and tende- of making 
Orders in them. But if the ſubſtance of the Suic by Bill 
and Anſwer , bee to overthrow an A of Parliament 
made for publique Peace and repoſe ; or to overthrow 
a fundamentall point of the common Law ; or to over- 
throw and take from ether Courts their peculiar Ju- 
in fuch - caſes regularly this 
Court doih not give re'tfe, Tothill 47. Cromp: Far: 45. 
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$0 likewiſe, if it bee ſuch a caſe as wherein the Plainciffe hath: 
his remedie at common . Law for the very ſame thing. 
Q 


tryed in any County, Tethill 1. To force Executors or others. 
' that have mony. in their hands, there to lye long,:to give: 


a Willeſpecially if the Will coacera land, Tacks] 1 39. 
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he ſhall not be relieved here : But if- one promiſe to aſſure 
' me Land for tiventy pound, I may either ſue at Law for 
| damages, or here for the Land ir felfe So for a Nuſance, 
| where the Law gives me damages, Imay fue h-reto have 
| the Nuſance removed, orthe thing it ſelfe reſtored, 21 H: 7. 
| 41. Caryes Caſes 20. 53.11. And yet there may bee ſome 
ſpeciall circumſtances in the Caſe which may make the Courr 
| retaine it, Caryes Rep. 71. If the Suite bee grounded on a 
Will Nancupative, Leaſe paroll , or long Leaſe, to avoid 
Wardſhip, or to eſtabliſh perpetuities, or to defeate pur- 
chaſers, or for Brokage or Rewards to make M:rriages, or 
for Bargaine at Play or Wagers, for bargaines for Offices 
againſt the Statute of 2 Fd: 6. or upon contracts for uſu 
or ſimony, or if it bee for Land not worth forty ſhillings a 
yeere, or for any thing elſe under the value of ten pounds, 
© theſe are regularly diſallowed here; And ſometimes upon 
notice taken hereof by the Court, npon Motion or upon 
Atfidavit only, before the Cauſe comes to hearing ,-it is 
diſmifled : But ifnot, when ic comes to hearing it is diſmiſ- 
ſed, Caryes Rep. 7. 8. 27. 24.76. yet circumltances may 
make theſe ret-ynable. As if the Suite for fo ſmall a mat- 
ter bee for the poore of a pariſh, or the like, Caryes Rep. 
103. 
And in theſe caſes the matter being heard upon the Bill 
and Anſwer, and the proofes of witneſles, the Judges 
| are, (without any regard to forme or miſpleading,ſo as the 
truth 25s & modzs may be diſcovered) to ſentence it accor- 
Bo ard againſ Jing © Equitie and Conſcience. But wee ſhalldeſcend to 
y,and againſt ' c 
what perfons : Perticular i[luſtrations hereof. | 
And in whar All perſons able in Law to ſue, or bee ſued, may ſue, 
Caſes relicte gr hee ſued here ; And for this ſee chap. 3. 
may bec had inp (ljefe may bee and is often given againſt, or for an 


Equiy, =” infant in this Court ; As touching which matter theſe things 


x. 1n reſp:& of are to be known, Firlt, As to Suits againſt an infane, Firſt, |. 


th:perſons,fer, An infant was compelled to anſwer to a bill in this Courr, 
— againſt s Hares caſe. H: 3. Fac: and ores cale 11. Car: Tothil 
hag 108, 109. 95. 97. And being but twelve yeares old, was 


Infant. bound 
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bound-by © Deerce here; 37. Eli: Wadhams caſe; and 


upon a review decreed againe ; Cromwel's caſe. M: 7. Car: 
Tothilt 70. And was committed to the Fleet for diſcbyeing 
a Decree 12 Ehlz: Torhill 108. 139. Secondly, The Court 
may alſo, if ir pleaſeth, appoint an infant d:fendant 4 Guar- 
dian-ro defend his Suit : Caryes Rep: 38. Thirdly A 
Copy-hold was Surrendred to the ufe of an infant, to the 
infant-ro pay an Annuity to another at his full age; which 
hee refuſed ; ir was decreed hee ſhould pay it and the Ar- 
rears thereot ; SaWyers caſe 9. Eliz: Tohill 107. Fourthly, 
Young purchifed Lands in the name of AZ:f05, in truſt for 
himſelf and his heires, and dyes ; not declaring any deter- 
mination- of this Truſt ; procures 41aſon to convey it to him, 
being of Kin ; he conveys it to Infants. C. ſues here as next 
Heir ; and the Court agrees, that if the benefir of the truſt 
did belong to C. that ir ſhall bee decreed to him during the 
minority ; and then that the Infants ſhall convey it, Caryes 
Rep: 3o. Fifthly, A mother conveyed her leaſe to her lon 
in truſt, and after the ſonne conveyed it to his children In- 
fants, and it was decreed againſt the father and children, 
becauſe done without any conſideration, Tothill 98. Sixthly, 
The Lord <Iorley between the date and ſealing of the con- 
veyance of land fold, paſſed it to an Infant, and it was de. 
creed againſt the Infant and him both, 36 Z/;z: Tady Raſls 
caſe, Cary 30. $1, Seventhly, The father being Tenant in 
tayle, ſells his intayled land and leaves as much free-land to 
deſcend to an infant; the Court ordered, when hee comes 


' of ape to pay the mony given for the land, according to his 


fathers Will ; or elſe that the purchaſor ſhall have the free- 
land, Tothill 184. Eighthly It feemes hee may bee here com- 
pelled to give a dilcharge of mony due to, and received by 
him, Rayneys Caſe 13. Car: Tothill 1og. Ninthly, One mide 


an Infant Executor to prevent the payment of his Debts, and 
* hee was ordered by the Court to pzy them notwithſtan(i1g, 


M: 9. Fac: Tothill 108. Tenthly, an Infant in ſome ſpeciall 
caſes, may here be concluded by his agreement. But regu- 


larly, if an Infant bee twenty yeares of age, and make a con- Agreemont: 


Gge8 


Tayld Land, 
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rra& never ſo much ro his advantage;:the '*Conrr wi)l nor 


conclude him, nor will the Court decree againſt him by his 


conſent, or the conſent of his Parents , but in ſome ſpeciall 


ciſes upon the merit of the cauſe, CH: 8. Car: in. Chancery, 


Tethill 109.95. As a father was abcut ro convey ſorne 
| of his land to his younger ſonne, ard his eldeſt fonne-promi- 
ſed to give- the younger ſonne an hundred pounds to for- 
beare it; in this caſe the eldeſt ſonne being an Infanc, was 


ordered to ſtand to it; ſee Stiles cale 2, Car: Tothill g5. 


 Eleventhly, A ſurrender was made of a Coppyhold by an 


; bee had here, Hwghs caſe, Torhsll 180, Twelfthly, If I rake 


Infant, to the uſe of 7: S: for mony paid, and no hetp could 


Bonds for my mony, in my childrens name that aze Infants - 
I may releaſe the Debts, and this Court will allow it, and 


| forbid any Suit upon them, Simmonds cafe Toit 26 


For an Infant. 


Secondly, As to Suits by, or for an Infant. | Firlt, Hee * 


(hall have the ſame relicfe, upon a breach of truſt, fraud, or 


| the like, in this Court, as anothes man may have, notwith- 


ſtanding his minority, Tothill 108. Secondly, hee may 


| ſuebyhimſelf, or by his Prochein, e/Amy, or Guardian, as the 
| Court will give teave and order, Foods caſe, Hill: 2. Car: 


Husband and 


Tathill 9. > eh 
Relicefe may bee, and is often given here againſt, or for a 


Wite, woman Woman that hath a husband ; as touching which, theſe things 


covert. - 
SeR. 5. 

Againſt hcr, 

Giiſwer. 


Decree, Com. 
Milner, 


are to hee known, Firih, As to Snits againſt her. Firſt, She 
{hall bee compilled te Anfwer with, or without her husband, 
Batſons caſe, 14. Car;, Cores cafe, 11. Car: and Hich:'s , 
Car: Palmers caſe Cares,; Rep: 100, 101: Tehill 95, 96. 
eſpecially if hee bee ent.of the Land, Torhil! 97. 140. And 
ſhee will bee bound by the Decree of this Court, Weſt-deanes 
caſe, Tothill 93. and may bce committed till ſhee doe 

it, Stywards cale, Tothill 92. WeSt-deanes cale, Tothill 93. 
Secondly, The husband fold Lands and Debts, which were 
due tothe wife before coverture, and took wates for it ; hee 
dyed, ſhee ſurvived, and hee releaſed the Debts; it was or- 
dered againſt her, Tothill 91. Thirdly, The husband and 
wife were ordered to levie a Fine and perfect Aflurances, 
T othill 
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Tothill 93. 6. The husband was ordered to give ſecurity, thae 

the wife (hould releaſe her right ro Land, Toertil! 92, 

Fourthly, An agreement in ſome caſes will here bee ordered 

to conclude her, Stiles caſe, Hill. 2. Car: Tothill 97. 95. 

where the merit of the cauſe requireth it. As if a man have 

two Tenements of his wives Land, and they agree with the 

Tenant, That if hee will ſurrender one, hee ſhall have three C 
lives in the other ; and hee doth fo, and the husband dye, the | 
wife was ordered to make it good, 7relans caſe 37, Eliz: \greement. 
Tothill 91, Bat repularly it is otherwiſe : And therefore 

where ſhee hath Land with other co. Heirs ; and ſhee with 

the conſent of her husband, agree to take one thouſand 

pounds to releaſe her right ; the Judges did certifie, ſhee 

was not to bee concluded, Trin: 7. Fac: Dockwvrays caſe, 

Tethill 98. Yet 10. fac: Randalls caſe was, Thar a ſingle 

woman did agree; and after her marriage ſubſcribed her name 

wich her husband' to a latter agreement, and was concluded 

by this fatter, by the Courts Order, Torhil! 96. But in Slates 

cafe, 37. Eliz: Tothill 92. ſhee and her husband did article Ln, 
: to forgoe her Jointure for other recompence ; and a Decree ro 
was made thereupon (but without her conſent) in her huſ- | Th 
bands life time ; and after his death the Conrt would not 1 
bind her to this agreement, Tothill 92. Fifthly, A Leaſe of ; 
Land was made to friends to her uſe, to begin after her haſ.. Truſt barred. fb 
bands death, and they two levie a fine of the Lands ; this wilt ©'*: bf 
bar them in Equity, T7:in 15. Car: ZiFers caſe, Tothill 84.9. $i. af 
e4. made over his Leaſe for yeares, to the uſe of (his wife ; wy 
afcer hee'and his wife ſold the Land, and levyed a Fine of it | 107 


to'D. the Court ordered That the Purchafor ſhould enjoy 
the Land againſt the wife, after her hu. bands death, 2. Car: 
One was ſeized of Land to the uſe of a Feme ſole, who after ; 
rook a husband ; aftd rhe hnsband fold the Land ; the wife ""L&A0! 
had the mony ; and ſhee and her hasband deſired the Feoffee $1 
intruſt; to conveyit; and hee 'doth fo : yer ir feems this | wi 
Court will not bar her of the Land after her husbands death : Þ i 
the Court ordered the husband and wife to levy a Fine of mf 
mortgaged Lands ſztled in her, Lord Griffins caſe, 4. Cr: i: 
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'To bring in evidences, Kings Colledge caſe, 4 Eliz: forbid 


her to make waſte, Tothi!l 92. 10. One did convey Land 
to the husband in truſt, and hee took the prohit , and 
|zft it with his wife, and ſhee marry again ; they two were 
ſued here ; and yet neither as Executor nor Adminiſtrator 


| toa firſt husband, «»Lrklarnds caſe, Tothill 106. 
For a woman; 
Alimonie, 


As fo Suites by and for her, Firlt, In ſome caſes ſhe 
may fue her husband, as for Alimony and maintenance, where 
they be parced ; but ordinarily ſhe may not ſue her husband, 


' nor her husband ſue her, Simpſons caſe. Tothill 94. 97. 


Secondly, (hee hath beene ailowed to ſue wichout her huſ- 


| band, and without his privity ; eſpecially hee being beyond 
' the ſea, Tothifl 95. 94. 97. The woman and her busband 


agreeing to part upon difference, and hee giving her a ſumme 


| of money for her livelyhood, which was put into a friends 
' hand for her, ſhee was allowed to ſue alone for this with» 
| out her husband. Caryes Rep: $7. Thirdly, Shee was ad- 


mitted to ſue here fora duty releaſed by her hnsband gone 


| Deviſe by her beyond ſea, Farewells caſe. 32. Eliz: and Bakers cafe 5. 


husband. 


Deviſe by her. 


Truſt how Or- 
gered berweene 
Husbarg and 
W fc. 


| Car: Tothill 95. as for her Jewels. 13. Earl of Darbyes 
| caſe Tothill 96. And yet ſhce having goods ſhee pretended 


to bee her Paraphonalia, the hnsband deviſed them, and it was 


| here allowed to bee good, and ſhee remedilefſe. Davenports 
; Caſe. 5. Car: Tohill 79. Fourthly, If a woman had goods 
| at the marriage, and the husband doth uſe and diſpoſe 

| themall his life time, anJ then giveth them away, or make 
' an Executor ; this Court it ſeemes will give her no relicfe, 
| albeit hee leave never ſo great an eſtace beſi les ; nnlefſe they 
| bee goods fer apart and preſerved for her livelyhood, by 


ſome agreement, or the like. Torhill. 55. Fifthly A wo- 


| man divorced from her husband Cauſa frigidirarss, ſued 


here for her portion her father beinz alive, and recovered 

it, Barrows cale Tothill. 81. Sixthly, The wife becing par- 

ted from the husband, and having an eſtate to her ſelfe ; 

was allowed by the Court to deviſe it by her will, AM: 15. 

Car: Tothill 97. Georges caſe. Seventhly, If a feme ſole, 

being potſefied of a term, granteth.ic over,or a term bee _ 
| te 
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ted by another to her own uſe, and then ſhee taketh a hus- 
bard, and dycth; in this caſe the Ccurt ruled it to goe to 
the Executor or Adminiſtrator of the wife, and not to the 
ſurviving hnsband, Paſch: 32 Eliz: Withnams caſe in Chan- 
cery, Coo: upon” Lirt: 351. Where the caſe was, + being 
pollefled of a term, granted upon a marriage to bee had be- 
tween him and X S, to 7 & her brother, to her uſe ; and af- 
ter marriage e dyeth ; and ſhe marrieth again, and then 
ſhee dyed ; 7 S the brother took out Adminiſtration of her 
goods, ard got the Leaſe, and the ſecond husband ſued him 
in this Court for the Leaſe, but the Court would not relicve 
him, w/irhnam wver(. Waterhouſe. Eightly, «A being- pol- 
ſeſled- of a Leaſe. tor yeares, granted it'to Band C,-to.the 


Intereſt to a Stranger, and the Court would not order it 
againſt the wife, 'Dycr 369. Cromp: Fur: 65, Ninthly, «1 
conveyed her Lzafe for yeares to Leflees in truſt, to the uſe 
of her daughers and childrem lineally. «4 had a daughter 
by one huchand, who had iflue, and it dyed and the husband 
alſo ; then ſhee marries again ; then the Leſfſees in truſt con- 
vey the Leaſeto the mother and her ſecond husbind, and 
diſcharges the truſt; ſhee gives it to her husband, and the 
Heir ſued for it ; It was ordered That the husband, and not 
the Heir,ſhould have it, Backerviles caſe, Tothill gg. Tenth- 
ly, A widow being about to marry , to prevent her hus- 
bands diſpoſall of the Land, conveys it to friends in trult, 
who with the husband do ſell it for valuable conſideration, 
and thee ſued here + decreed that the purchifor ſhould re- 
convey it to her ; but ſhould firſt deduR all his disburſmence, 


Fitzjames caſe, Tathill 43. 


here as another body ; wherein take theſe cafes. Firſt, A 


had a Commiſſion to ſet it out, 1/ds caſe,' 25 Eliz: Tothill 
82. Secondly, But no woman ſhall recover Dower of a 
truſt here, 1: 2. Car: Kemps caſe, Torthill 99. Thirdly, 
When thee cannot tell who is Tenant to the Land, ſhee may 
| Gg88 3 ſue 


uſe of «4 and his wife ; and after*L granted away all his 


A ſingle woman, widow or maid, may ſue and bee ſued A feme ſole. 


widow of a Tenant in capite ſned here for her Dower, and Dower. 
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ſue, albeit ker Writ of Dower lyeth at Lawto diſcover the 
Tenant, to knai againſt whom to bring her Action, Torkill 
99. Fourthly, A convey land to B and his Heirs, to the 
uſe of him and his Heirs in tra(t, for C and his Heirs ('B ha- 


' ving then « wife) B dye, and his wife ſued'for' Dower of 


the land; C ſued againſt her for relief here, but it was denied ; 
yet the: wife of C ſhould not have had Dower'in this caſe ; 
for a woman hall have no dower of atruſt, Hearyes caſe 


' Tothillgg. $0 A delivers B fivehundred pounds to put to 


uſe for him, and Z doth buy land with-ir, and makes 4 bes» 


lieve it is for him, and in his name ; but it was in his 6wn 


| name; A it ems fatisfied herewith, B dyeth, *and his wife 


Heire, 


Agreement, 


ſyeth to bee endowed of the Land ; and the Courr 
could give 4 no reliefe againſt this Suit, Trin: 6. Car: In 
the Court of Requeſts, if a woman Executrix ſabjeR to a 
Devaſtavit, marry a husbtnd, if hee have not to ſatisfie, hee 
ſhall bee impriſoned by order here, Car yer Rep: 24; A Cop- 
pyholder ic ſeernes, may not bee ſucd for the hand withont & 
Lord, Caryes Rep: 57. | 

An Heir alſs bere in ſome caſes, ſhall ſhe andbee ſued 
further. than che Law bindeth kim; as in theſe caſes. Firſt, 
An Heir of an eſtate in tayle having lands ia Fee deſcended 


from the Anceſtor, in [lieu thereof is bound by Decree to're- 


pay the purchale- mony, or lee the Parchafor have the free 
land, Pearces caſe 8. fac; Tothill 184. The mother and fon 
bought tayled land of Hearle, Anceftor to the Plaintiff, fome 
of the mony due ona Bond which 4s loſt ; the Court'thought 
fic to charge the mother and the ſonne, becauſe of the land 
in their poſſeſſion, Hill 1. Fac: Caryes Rep: 25. Secondly, 
A dumb man was ordered to anſwer here, x4. Cay: Tothill 


40. And yet 22 Eliz; a man both ſenſlefleand dumb, was |! 


ordered not to anſwer, Tot:92. It is then to beordered aceor- 


ding to his capacity. Thirdly,The father fold his intayled tand ÞF 


and fuffered a Recovery, bur had lictle for them ; it ſeems 
the Heir may compel the Pucchafor here to give the worth, 
Tathi/l 182. Fourthly, Tit father articuled for land, rhe ſon 


n@ paſty, but conſented to it, and it was agreed apainſt him, f 


* Pool 
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Pools cafe, Trin: 4. Fac: Tothill 69, Fitfthly, A Deed not 1 ea 
enrolled was decreed againſt the Heir of the land, Toth ll 5.5. Mm? Bd 
Sixthly , The Father conceiving his land to bee free- hold, | 
gave parc of it to a younger ſonne, and it fell out there 

was anold ſleeping Deed of intayle ; and yet it was ordered 

the younger ſonne ſhould have it, Powntnyes cafe, Torhill 54. 

Executors may charge or bee charged in Equicy further than Exccutors, 

the Law doth charge ; wherein firſt as to Suits or Afts by 

chem, take theſe things. Firft, Here they may ſue oe ano- x, OR 

ther, Tothill 8, Secondly, One of them may fne an Execu- ; 

ror of an Execurtor, if hee have gotten the Eitate into his 

hands, Brerions caſe, 6. Fac: Tathilt $9, Thirdly, Two Ex- | 
ecutors bee, one doth drfagree ; the AR of the other ſhall 

bind in Equity as it doth in Law, Bacens caſe, Torkill 87. 

Secondly, as to Snitsagainſt them, take theſe things. Flt, Againſt them, 

One Executor alone without the reft, may bee fued here ; but [i 

hee, ſhall bee charged for no more thart hee hath, Harbuge Mid 
caſe, 35 #1iz; Tothill 86. Secondly, an Executor ſhalt D-cree, EY 
bee bound by a Decree againft the Teſtator, H: 5. Car: 
Thirdly, Hee muſt pay coſts adjudged here againſt the Teſta- cn, ; 
tor, if hee bave Aﬀers, Fourthly, Hee fhall not bee charged T:eſpaſſe, | '$ (0 
here for a Treſpaſſe done by the Teſtator, Hollands eaſe, 


| Tothill 87, Fifchly, Nor may hee bee compelled here to give 


Bond to perform the will, without ſpecial} cauſe bee ſhewed ; | | 
25 thar hee is decayed in his Eſtate, or hath broken the traſt Py 
ready in ſome particular, or the like , Frowns caſe, 37 + , | 
Eliz: Torhill 86. Sixthly, Hee may here bee ordered' ro i Wy! 


; [pay a Debt by word, before a Debt due by ſpecialty, 7 orhill 


£4" Joyntenant or Tenant in common, may here have re- Tenan; in 
fe againſk another : See mfra. . Commnn, 
The father may have reliefe againſt his own ſfonne in Joynenams. 
iſe of breach of Truſt, for a Leaſe, Paſch: 1597. D#- 
ers cale. 
A Uſe or Truſt was, and till is, either of land or of goods, Up>n aruft or 
id both cheſe are either exprefle or implyed, A Uſe or Traft <>nfidcnce. 


fLand, was a Truſt repoled in another, thar hee ſhould fur. MO ny”. 
fer 
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The nawre of - 
it. 


; wastrultcd was to diſpoſe the Land according to the dire&i- 
on of him that cruſted him. As when a Feoffment was made: 


fer him that did Truſt to take the profit of it, and hee that 


to 7 Sand his Heirs, to the uſe of 3” Sand his Heirs ; here- 
tofore 7 F had the eſtate and propertic of the Lan, bur xy $ 
had, or was to have the profits in honeſtie and cquiry. So 
if one had agreed with #7 S& for a peece of Land for twenty 
pounds paid, and had no aſſurance; yet the equitie of the 
Land was in the contrator. The uſe of goods is when one 
man, hath them in truſt for another. The uſe of Goods or 
Lands Expreſſed, is when the Trult or Uſe is expreſſed be- 
tweene the Parties, upon the making of the Eſtate implyed, 
when it is not declared upon the Agreement, but lefc to the 


con'trufion of Law : As if I bargaine and fell my Land, le- . 


Vy a Fine, make a Feoftment, or ſuffer a Recovery of my 
Land without money, and no uſe expreſſed, this in Law is to 
my owne Uſe : But if ir bee for monsy, it ſhall beeto the 
uſe of the Bargainee, Conuſee, Recoverer or Feoffee ; And 
if it bee without conſideration that I conveyed my Land by 
Feoffment to 7 S, to have and to hold to him and his Heirs, 
to the uſe of his Heirs; in this caſe / F, and his Heirs harh 


the Uſe in Law, Coo: 1.121. ſuper Lit : 271.272. D. & St, 


95. Coo: 2.58.9. 11. Dyer 18. 146. 
A Uſe ac the common Law before the Statute was made, 
was, and where that Statute doth not take place, is nothing 
but a meere confidence and trult collaterall ro, and diſtin& 
from the Land annexed in privity of Eſtate, and to the Per- 
ſon touching the Land to this purpoſe, that ceſtvy que »ſe 
ſhould take the profit of the Land, and the Feoffce or rerre- 
Tenant, that was truſted, ſhould make eſtates, and other- 
wiſe diſpoſe of the Land, as the ceſty que ſe, in his life, or at 
his death, by his laſt Will and Teſtament ſhould dirc& and 
appoint : and if hee made no diſpoſition, then thar it ſhould 
oe to the Heir, ſo that the Feoffee had the Free-hold, or ſole 
propertie of the thing in him, and cefty que uſe had neither 
1144 ine, nor jus ad rem ( for if hee, againlt the will of the 
Feoffee, had entred into the Land, he had been a Tref _y 

ut 
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but a bare confiderice or truſt for which the, ceſt»y que #(e 
had no remedy but in Chancery upon breach of the truſt, 
and there to have the feoffee impriſoned untill hee performe 
the truſt, according to the order of the Court ; and theſe 
uſes to ſomc purpoſes were reputed in Law, as Chazrells ; 
and therefore were deviſable by will, and to ſome purpoſe 
as hereditaments, and a kind: of inheritance, of which 
there was a 'poſſ* io fritrs,| &c. and to ſome purpoles, 
neither Chattels 'nor hereditaments, for they: were not e- 
ſteemed Aﬀets in the heire or Executor. 

And to every. of theſe uſes there-were two inſeparable 
incidents, confidence in the perſon, and privity in the eſtate, 
expreſſed by the partyes, 'or implyed by the Law ; and 
when cither of theſe fayled, the'uſe was either gone for ever, 
or ſuſpended for a time at the leaſt ; and therefore if the 
feoffee to uſe upon good conſideration had enfeoffed a- 
nother of the lan { that had notice of the uſe, the uſe had been 
gone for ever ; becauſe howſoever here was a privity of 
eſtate; yet here was no confidence in the perſon : bur if the 
feoffment had been without conſideration to ſich a one ; 
in this caſe the uſe had remained (till, becauſe the Law did 
imply a notice : So allo it ſeemes the Law was, when it was 
made in conſideration of marriage only, And if a Diſſeizor, 
Abator, or Intrudor had come to the poſlefſion of the land, 
whereof the uſe-was, albeit hee had notice of th: uſe ; yet the 
uſe was ſuſpended during their poſſeſſion, and they ſhould 
not have been ſeized to uſe as the feoffee was ; for they come 
not to the land in the per, butin the po#. And if a Lord by 
Eſcheat, Lord of a Villain, or one that had entred for 
Mortmain, or that had recovered in a Ceſavit, &c. had come 
to ſuch land, and had notice of the uſe, the uſe had been 
gone for ever; for theſe came to the land in the poſf, and 
above the uſe ; And the Tenant in Dower, and by the Cour- 
reſie, ſhould not bee ſeized to uſes in being ; for all theſe 
wanted privitie of eſtate : And if there had been Tenant 
for life, the remainder in Fee to the ule of another, and the 


Tenant for life had made a feoffment iriFee to one that had 
H hhh notice 
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notice of the uſes, this ſecond feoffee ſhould not have ſtood 
ſeized to the firſt uſes : So if the hn«band had made a feof. 
ment in Fee of the land of his wife upon conſideration, and 
without any ue exprefied ; the wite ſhonld not have had 'a 
Swhpena, becauſe the Feoftee was not m privitie of eſtate 
of the wife : And if ce:5Zuy que wſe for life or in tayle, the 
remainder in tayle with divers remainders over in uſe, had 
made a feoffment to one that had notice ; hee ſhould not 
have been ſeized to the firlt uſes, canſa que ſnpra. | 

Bur to open this a litsle further, wee are to know, That 


'by the Statute of 27 H: 8. 10. the uſe ortruſt, and the poſ- 


ſeffion of lands for the moſt part, are now at this day united , 
And in all ſach caſes where they are united, and the uſe ex- 


.ecuted by that Statute, the Chancery doth not meddle, but 


ſend men to Law. - And ſach is this, where one ſeized of 
hnd jn Fce, doth convey it to the uſe of one and his Heirs, 
or Heirs of his body, or for life,or to the uſe of one of his Ex- 


ecucors and Adminiftrators for yeares. But there are fome 


uſes and truſts ſtill, that are not executed by the Statnte ; and 
theſe remain as they were before, and are in the conufance 
and order of the Chancery ; as where lands are conveyed 
without conſideration in Fee-ſimple, after this manner , That 
the Feoffee and his Heirs ſhall take the profits and deliver 
them to the Feoftor and his Heirs ; or thac the Feoffee ſhall 
account and pive the profits to the Feoffor ; or that. the 
Feoffee ſhall convey the land to the Feoffor or to his Heir, 
at his age of twenty one years : or where it is conveyed to 
F. $. and his Heirs on confidence that . S. ſhall Alien it 
ro whom the Feoffor, or to whom . S. ſhall appoint, or 
the like ; or where the lands bee conveyed to certain uſes ex. 
preſled, and there to other fecret nſes agreed upon between 
the parties, So where land is conveyed without conſidera« 
tion to. one and his Heirs, without expreſſing any.uſe or in« 
tent ; this is to the uſe of the Feoffor , who may diſpoſe 
it as he pleaſeth : Bur if it bee to any intent certain ; as to 


take back an Eſtate with remainders to others, 8c. here he * 


sanaot change it, Where Leaſes for yeares in being before, 


arc 
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are granted over in uſe or in crult ; Asa Leflee for yeares 


of land grants it over to A. and B. and their Aſſignes, to 
the uſe of the Grantor and his wife for the term of their two 
lives; or if one bee {cized of land in Fee, and hee bargain 
or ſell it, or make a Leaſe of it to another in truſt, and for the 
benefit of a third perſon ; Theſe and ſuch like uſes and truſts 
are not within, nor executed by the Statute, but they remajn 
a5 they were before the Statute ; for all the ſtate isjn the 


party trulted, and the Grantor, or hee to whole ye the 


Grant is, hath nothing but a uſe, for which hee hath his re- 
medy only in Chancery, where all theſe matters are determi. 
nable ; for it is a rule, That as the &-/  ſtions of uſes and truſts 
that are within the Statute, are to wee decided and ruled by 
the Judges of the common Law ; fo a{l other queſtions of 
uſes and truſts that are out of the $tatute, are to bee ruled 
and decided by the Judges of the Chancery, Coo: 1.138, Dyer 
369. 356. Cromp; fur; 65.58, 59. And the Judges in 
Chancery in ruling theſe ules, doe proceed much after the 
rules they went by in the regulating of uſes at the com- 
mon Law before the Statute, Tt is needfull then, wee 
]jive you a taſte of theſe, For this then, wee are to know, 
that before the Statute theſe were the Laws of uſes. Firſt, The 
Feoffor was to take the profits of the land ; and hee mighe 
have diſpoſed it in his life time, or at his death to whomſoe- 
ver hee pleaſed ; and his friends in-truſt were to ſettle it ac+ 
cordingly, or bee enforced to it by Subpexa in this Court : 
And if hee did not diſpole it, the ule was to goe to his Heirs , 
and if he had dyed without Heir or diſpoſition, it ſeems the 
Feoffees ſhould have had the land. Secondly, If the firſt 
Feoffee had conveyed it to a ſecond Feoffee to the ſame uſe, 
or to a ſecond Feoffee that had notice of the uſes ; in theſe 
caſes the ſecond Feoffee had it to the ſame uſes. Bur if the 
Feoff;e had ſold it boxa fide, or conveyed the land to one 
that had no notice of the uſes ; in theſe cafes the uſe had 
been gone, & he to whoſe uſe it was, remedileſle for the land, 


Thirdly, A Bruit of a traſt, or ones ſaying there was a truſt 


to another, 1 being about to buy the Land, becauſe be would 
| Hhhh 2 nor 
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not have me buy it it ſeems is not ſufficient : but a Suir a. 
bout ir and proof of it in (harcery, is ſufficient notice to him 
that ſhall buy ir. Fourthly, If the ceffay que uſe had ap- 
pointed the Land to bee ſold by his Feoffees.to pay his Dcbrs, 


the Credicors might have compelled the Feoftce to ſell it, IF F 


hee in his life time, or by will at his death, had appointed 
them convey it to ?. 8. ; ?. S. might have comp-lled chem 
to it, and ſo their Heirs. Fifthly, The Feoffees (if any occa- 
ſion had been) were to bring or defend any Aion: for the 


| Land, and to plead ſuch Pleas as the Feoffors ſhould appoint, 


or bee inforced in (hancery to it. Sixthly, If the Feoffee 
dye, and the land deſcend to his Heir, the party to whoſe 


_ | ſeas it ſeems had no remedie againſt him. Seventhly, If the 


Feoffee or Donee to uſe, ſell ro one that knows of the uſe, 
the Subpena ſhall goe againlt them both, otherwiſe againſt 
the party truſted only, who mult make a recompence for 


\ the breach of truſt, if the Land bee gone. And ſo where 


the party truſted had releaſed to a Treſpaſſor that knew of 
the truſt ; or a Statute or Bond was made to A. to the uſe of 
B. a nd A. releaſe to the Ovligor privie to the truſt ; the Sub- 
pena ſhall be ag:inſt them both,albeir ſome hold the contrary. 
Eightly, The Feoffor could not have diſpoſed it, or medled 
with the profits in Law, without the Feoffecs leave. Ninth- 
ly, If ceſtzy que »ſe had been arttainted of felony, the Lord 
could not have remedie by S«bpexa for his Efcheate. Tenth- 
ty, If the ceſty que uſe had made no diſpoſall, orhad beene 
barred by the corruption of blood, it ſeemes the Feoffee 
might have retained the Land for ever to his owne ule. Ele- 
venthly, the Feoffees of the Feoffor deſired it were to doe a- 
ny AQ with the Land for the good of the Feoffor, and if hee 
require him to make anyeltate to another, he muſt have done 
x : And if the Feoffor had appointed them to convey to «1 
for life, the remainderto B, if A had refuſed, hee mult have 
conveyed to Z the remainder, or B might have compelled 
him thereunto in Chancery : But ſexch Requelts were to bee 
male in writing, and could not bee made by a meſlage, or 
upon Celire by word only. Twelftly, If one had had foure 
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Feoffees of his Land-in truſt, and had ſolditto 7 F, and told 
rivo of them that his Will was that all foure of them ſhould 
convey it to 7 F, and they two notified his will to the other 
two ; the firſt two did enfeoff 7 F, the other ewo reſuled, as 
they might, without ſomwhat under his hand to prove his 
will : the Fecffor after ſold the Land to another, and requi- 
red the other two Feoffees to enfeoffc it ; it was-faid this ſe- 
" cond fale was the beſt. The Feoffees in truſt might have given 
allowance to neceflarie Othcers, as Stewards, Baylifs and 
Receivers, and had allowance thereof upon their Account, 
but conld not grant Annuities to their:Councell, &c. Thir- 
teenthly, The Equity and uſe of the Land being to goe accor- 
ding to Conſcience, the Subpena for Reliefe herein in this 
court is given accordingly, Theſe were the generall Rules 
by which Uſes at common-Law were guided, and much after 
this are uſes not executed by the Statute, and Truſts of 
Lands and Goods ordered and gutded at this day,as may part- 
ly appeare in the caſes following. Firſt , Of Inheritance and 
: Freehold. Secondly, Of Chartells, Thirdly Of Goods, 

Of Inheritance and Frecholds. 

If I without conſideration Enfeoff one and his Heirs of 
Land, to the. intcnt that hee ſhall take the profits thereof 
and deliver to me and my H-irs : Or to the intent hee ſhall 
account to me and my Hetrs for the profit thereof : Or to 
the intent hee (hall re-convey it to me and my Heirs ; or 


Caſcs of uſes & 
truſts our ot the 
Sracure of {cs 
and otherw:le 

unter the Sur- 


vcy and Order 


to my Heir at twenty one yeares old : Or to. the intent of this Curr 
that hee ſhall alienate it to F. $. and his Heirs, or to whom I only, 


ſhall appoint : Or I convey ir to certain uſes expreſſed ; but 
there are other ſecret uſes agreed upon between us;in all theſe 
and ſuch like caſes which are out of the Statute of uſes, this 
Court, if any complaint bee, will order the parties truſted to 


perform the trult. . | 
Bur for the op:n'ng hereof further, take theſe caſes. 


Or Eftares of 


Firſt, If Z withouc any conſideration bargain and ſelf my Frce-h»14, 
1and by Indenture to one and his Heirs, to the uſe of another 
and his Heirs (whichis a uſe upon a uſe) it ſeems this Court 
will order this. But if it were in conſideration of mony by 
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Hd 


Sale to pay a 
mans Debts, 


him paid ; here it ſeems the expres uſe is void, both in Law and 
Equity. And if a woman 'n conſideration of foure hun- 
dred pounds paid her by her ſonne, bargain and ſell her Land 
by Indenture to him and his Heirs, to the ule of her ſelf for 


tife, and after of the Heirs of her ſonne ; in which caſe by 
* Law, the Fee-ſimple is to the ſonne preſently, and the uſe for 


life to the mother void ; nor is there (as it ſeems) any re- 
liefe for her in this Court in a way of Equity, becauſe of the 
conſideration paid : But if there were no conſideration gir 
ven, contra, Dyer 169: 155. Cromp: fur: 55. 155. Tothil 
188. 99. And yet if I enfeoff A. in Fee of my Land, with- 
out any conſideration to the ule of A, and his Heirs, upon 
truſt that hee ſhall alien ic ro whom I ſhall appoint, and I 
doe make no appointment : in this caſe A. ſhall hold ic to 
him and his Heirs for ever, diſcharged of trult, Cromp: ar: 
53.59. And if I enfeoff B. and his Heirs to the ule of B. 
and His Heirs, in trult for C, and his Heirs ; it ſeems C. may 
bee relieved here. Secondly, If 1 deliver one mony to buy 
land for me, and hee buy it for himſelf ; I ſhall here recover 
the Land bought, or the mony I delivered to him, Cromp: 
_ 48. $0 if I deliver one mony to put out for me, and 
ebuy Land wich it in his own name, and tells me it is for 
me and in my name, and I agree to it ; the Court will order 
me the Land. IfI give one mony to purchaſe land therewith 
to him and his Heirs, & to ſuffer one to take the profits there- 
of during my life, and he keeperh the profits from me ; I ſhall 
bee relieved here. Thirdly, If I purchaſe land with my mo- 
ny, and buy it in mine own and a friends name, to prevenc 
my wife of Dower out of it, and my friend being requeſted, 
refuſeth to releaſe his right in the land ro me ; I may come» |; 
pell him to it in this Court, Cromp: Fur: 55. 54+ Cafblizgs |; 
caſe Fitz: Account 23. Toungs caſe. The Defendant con- 
feſſed the truſt was ordeved upon notice to convey it accor- ſj 

dingly at the Plaintiffs charge, Caryes Rep: 67, Fourthly, | 
A voluntary conveyance was made to friends in trult, ro the | 
uſe of the mans own children, with a remainder over ; the þ 
Feoffor being indebred much mony , the Court _ 
| | | im 
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and C, and their Heirs;& 2B, by his wilt deviſeth his part of ic ; 


 inthiscaſe the Court would not decree this deviſe , but held 


that the truſt was to go joyntly as the Intereſt in Law doth, 
6. Car: in Chancery. So a man grants an Eſtate in truſt to 
friends,to the uſe of three dzughters & their Heirs: the Court 
ordered all to the Survivor, Barrows caſe, 0. Car: T athill $4, 
Sixtly, A cnfeoffed B, in Truſt, and after hee by Deed 


the uſe of 4, for life, the remainder to #/ S in tayle, the re- 
mainder to f $ intayle, but 15 not enrolled; 4 dies,  $ 
dyeth withour iſſue, ZB giveth out ſpeeches to 7 S, that hee 
hath no eſtate in the Land, and that if hee will have any made 
good, it mult bee by him ; whereupon f S, being afraid, ac- 


ter ſaed in Chancery to have the Eſtate in tayle, executed ac- 
cording to the Truſt; and it was denied, and ſaid hee had 
concluded himſelf, and that otherwiſe B thoald have beene 
ordered to execute the State, 1: S : Car : Sowthwells caſe i; 
Chancery, Seventhly, if one enfeoffe me of Land, to the end 
that I ſhall enfeoffe 7 S thereof, and I convey it away to ano- 
ther without his privity ; if heedoe afterwards agree to this, 
it ſeemes hee is remedilefle, Tothill 186, 187. Eighthly, If 
one that hath Land in Truſt convey it: to one that hath notice 
of it, and hee convey'it to one that had no notice of it; In 
this caſe it ſeemes hee that had no notice is ſciſed to the firſt 
uſes, Tothull 1886. Pills caſe. Ninthly, If one convey his Land 
to-friends in Truſt, and after ſell the Inheritance, The Truft 


['. 


| 


Ne 


in. Equttie goes tothe Purchalor, Decyeed Tothill 44. 19. A, 
mrending te purchaſe a long Leaſe of 3, and the Reverſion 
of C, hee, to-avoid latter incombrances, purchaſed the Leaſe 
n.2 friendsname, and the Reverſion inhis owne name, and 

er made a feofment of the Land with Livery of Sciſin to 
he uſe of himſelf, for life, and after of his firſt ſonne, and 


he hhen hee granted his terme ( which-was in-his friend) to a-{e- 


ed kond ſonne ; inthis caſe the Cour wenls ant te the ofe 


im 


him to ſell part of it to pay his Debts, Gran: cale, T othill ys - 
Fifthly, If land be conveyed to F-and his Heirs,in truſt for Z. Jointenancy, 


in which A is a party, makes a bargaine, and fake to 7 FS, to ImperfeADeed 


cepted of an Eſtate for his owne life only from him ; And af- Acceprance, 
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* of the Leaſe upon the ſecond 'fonne , But ſeemed ir ſhould 


.._nable, unleſle there bee ſome frand in it. Thirteenthly, If 


s0e with the Inheritance, otherwiſe Purchaſers ſhall never be 
ſecured. Eleventhly,-If a man had beene enfeofed to the uſe 
of a woman;ſole, who taketh a husband, and they for 
money had fold this Land to B, and the money had been 
paid to the wife, aud ſhee and her husband had prayea the 
Feofce to make the Eſtate to B, after her husband dyed ; the 
wife in this caſe had Reſiefe here, for'it was Decreed that all 
ſhze did was for feare of her husband, 7 Ed : 4: 14. Fitz : 
Subpena6. So then now, if a Feofement bee made to 
one and his Heirs, to the uſe of him and his Heirs, in Trult, 
for a woman ſole ; Equity it ſeemes will rule it after the ſame 
Rule. Twelfthly, 1f one fell his Land to B for twenty pound 
at this day, and this is with confidence that it (hall bee to the 
uſcof A; in this caſe A ſhall have no remedy here, becauſe 
there is an exprefle con(ideration, Dyer 109. And yet if the 
Land bee worth more then the money given by a great deale, 
if ſecmes to mee reaſonable, that for the overplus the Chas 
cery ſhould order it according to the intent -- But Regularly 
it Gemath ſuch a conſideration in an Indenture is not exami-, 


Land bee mortgaged to A and B, and A only pay the money, 
and the intention is, that B ſhall take nothing ; 1n this caſe B 
ſhall bee compelled to Releaſe to A, 77 Eliz: in Caryes Rep. 


Fourteenthly,If one purchaſe Land for me with my own mo- | 


ney in his name in Trult, that T may enjoy it during my life, 
and after that it ſhall goe to a charitable uſe, and 1 after Re- 


peale it and give it by Will to another, the charitable uſe| 


it ſeemes is gone in Equity, Littletons caſe, Caryes R ep. 29. 
Tf I make a Feofment to the uſe of my Will, T may diſpoſe 
- this at my pleaſure afterwards : But if it bee to uſes accor. 
'ding to Articles annexed, it is otherwiſe, Carycs Rep: 29. A 


op bapad front, hok a OS "TINS "EY 


Coppyhold was ſurrendred to the uſe of 7 S. to the intent 

that hee ſhould pay an Annuitie to a third perſon , the which 
hee refuſed ;- the Court ordered him to pay.it, with all the A- 
reares. Tothill 107. If 1-purchaſe Lands in the 'name of anc 

* therandhis Hcirs, and dye withour declating the uſe, and 

OL 
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of my kin procure him to convey the Land to him & his heirs, | 

and hee convey it to others, and my next heire ſue, and the 1 

benefit of the trult is made appeare to belong to him ; the | "M4 

Court will order it to him, Caryes Rep. ; | 
If I be ſeized of Land in free, and convey it to f: FS: and Of Chartel!s 

his heires to the uſe of SS: his executors and admiriſtrators '*?!! > and 

for twenty yeares ,or for any other number of yeares ; © ®f yeers, 

in this caſe the uſe will bee executed within the Statute. But 

in caſe where I bee poſſefled of a term of years in being, and 

grant it to friends, to any uſes and purpoſes in truſt ; this 

is out of the Statute of Uſes, or orderable in Chancery 

only ; where, if the truſt bee broken I mult have remedie : 

Bur tor the further opening hereof, take theſe caſes. Firlt, | 

one poſſeſſed of a term in years, conveys it to friends in truſt, 

to the uſe A for life, and after of the Heirs males of his body : 

in this caſe the Court Reſolved and Ordered, That A, fo 

long as hee hath an Heir, may diſpoſe ir ; and that an intayle Entzyl:. 

of a truſt of, or out of a Chattell, is not good :' Buta re- 

mainder in tayle of a truſt may bee ordered in Ecuity, the 199 ons 

Judges agreeing to it, Tattons caſe, 7 fac: Torhill 83, W 
The generall truſt of an Executor is to pay Debts and | 

Legacies, and for the ſurpluſage, to account to the ordinary 

ad pies n(s.y But if he have any ſpeciall Gifc in the Will, then 

he may have it to a ſpeciall uſe. Bur for the truſt of Executors, Exccuors, 


ſee in other ſeftions, Caryes Rep: 21. Henry Earl of Darby + Hf 
conveyed certain leaſed lands in truſt to Dowghry his ſervant, Fi 
for payment of his Debts; and upon mediation of an end 64 ij 
of controverſies berween the daughter of Ferdinand, eldelt ih 
ſonne of Heyry Earl, and William his younger ſonne, now 4k þ 
Earl; it was ordered and agreed. That :i/iam the now | | 


Earl (hould pay all bis fathers Debts; whereupon Dexghty bf 
conveyed theſe leaſes to William , and aiter the Creditors Jo 
ſued him in Chancery, but had no reliefe,: and were ordered #1 
to purſue their remedy againit Earl William, Hill 1, Fac: 4 
Caryesr Rep: 25. The Suit was to bee relieved on a leaſe "| * | | 
made to the Defendant in truſt, to the ule of the ?laintiff; 199 
the which appearing, it was ordered, That the Plaintiff ſhould : ok 
Ti1i enjoy - My 
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enjoy the land againſt the Defendant, and. all clayming under 
him that had notice of the truſt ; and if the leaſe were ſold 
ro fuck as had no notice of the truit; then that the Denfen. 
cant ſhall pay to the Plaintiff fo much mony as the leate was 
worth, R gcke verſ. Staples, 21, Eliz: Caryes Rep: 76. The 
Plaintiffs wife conveyed away her Eltate to the Defendanc 
her ſonne, before marriage, and after. the Defendant con- | 
veyed it to his children : tn this cafe the Court conceiving it 
to bee dune without any confideration, did decree it tor the 
Plaintif, againſt the Defendant and his children, Povyes cafe, 
Tothill 98. A widow being about to marry, to prevent her 
kusbands diſpofall of her leafes, made them over to friends 
in traſt, after marriage bee and they for good confideration 
ſold them ; his wife after his death fucd here, and had retiefe 
for thc m againſt the Purchafor, but disburſments were al- 
lowed, Fitzjemes cake Tothill 43. ' Afeme ſole was poſlefled 
of a term to her uſe only, and {hee took a husband and then 
dyed ; the Court ordercd it to the Executor or Adinini- 
ſtrator- of the wife againft the hnsband, Paſch: 32 Elz: 
Withnams caſe. So 4 being pofleſſed of a lcafe for yeares 
granted it to Band C, to the uſe of 4 and his wife, and du- 
ring the marriage A granted away all the intereſt to a fran- 
er ; the, Court wonld not order it againlt the wife, Dyer 
369. Cromp: far: 65. A being poflcited of a term, granced 
itupon 2 marriage to bee had between himand X $, to? $ 
her brother, to her ufe, and after marriage A dyeth, and thee 
marrieth again, and then ſhee dyed:, F $ took. out an Ad- 
miniſtration and got the leaſe ; the ſecond hasband ſued for 
it here, but cond not bee reſieved, Co: upon Lirt: 35 1. ſee 

before ſe. 5. TY | 
If1 deliver mony or goods, or cauſe a Statute, Bond, or 
other Eſpecialty, to bec made to another, to my uſe, or ts 
any pur :ofes or intents in truſt, and he perform not the 
truſt ; T may compel} him'to it, or/to- give me recompence 
for the breach of the truit here; and therefore if he diſpoſe the 
mony or goods to his own, or any other ute than I appointed, 
or will not diſpoſe it according to my mind, or releaſe or dif- 
| | charge 


bay & ty mio 4.4 4 6 
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charge the duty;my remedies by Sybpenain this Conc; & if 
in theſe caſes the goods or mony bee taken from him, or 
hee have any injury in them, hee muſt ſue for remedie, and 
I may compell him to it here, 7 Fd: 4. 14. 29. 11 Ed: 4. 8, 
Cromp: /ur: 43. 62. 65+ Broo: Feoffmcut 60. for the opening 
whereof, take theſe caſes, Firlt, It I deliver mony or goods 
apon any conſideration to Band C, fora marriage-portion 
for K, and to deliver to her at her day of marriage, and I 
doe after countermand the delivery; or ZB and \C will not de- 
liver them to her ; « ſeems thee may enforce them to it here : 
bur if the delivery bee voluntary and without any induce- 
ment and conlideration, contra, Dyer 44. Crom: fur: '5 4+ 
Dyer 49. Secondly, Two hundred marks were delivered to 
A to keep, and todeliver to B to keep, and to be delivered to 
A when hee ſhall require tt, :and after the death of the owner 
to deliver it to-his Executors or Adminiſtrators; A-delivers 
itto Band takes Bond for it, and then hee makes an Exe- 
cutor, and dyeth : in this caſe the Executor may in this Court 
compell 4 to ſue B for this mony if hee refuſe to doe it. 
Thirdly, If an Obligation bee made to another to my uſe, 
and it bee forfeit, and hee will nocſae; Ior myExecutor 
may compcll him to it in this Court, Broo: Conſcience 10. 
2 Ed:4.2 Fourthly, If a Statute bee made to A'and B, 
_ to the uſeof A alone,and the Conulor pert a releaſe of it from 
Balone; in this caſe A hall have remedy here againſt them 
both , as ſome ſay againſt B only, and not againſt the 
Conufor as others ſay, 11 Ed: 4.8. 5 Ed: 4.7. Caryes Rep: 
14, 15« | 

One may here have Reliefe againſt a man upon his promiſe 


purchaſe and contract for Lind, with or without writing, 


Upon a barga' 

and agreement, further then by the Law hee can have ; For e—— 
opening whereof know theſe things. * Firſt, If I for money piomiſe ; And 
how it ſhall be 
tak-n and per- 


and have paid all, or any conſiderable part of the money, or Ms 


have grven fecuritiefor it, or am any way engaged to pay the 


which hee hath entred upon, but I have no aſſurance of the 
Land ; I mayhete:compell the ſeller, or if. hee bee dead his 
T111 2 | H.ir, 


SeR. 8, 
money, or it bee by way of Exchange for other Land the abs Land. 
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Heir, or Executor, or D-viſce, if hee did deviſe ir, that hath 
the Land, to afſure the Land according to agreement. And if 
the ſclier ſell away the Land ro another, that hid notice of 
the firſt contact with mee, I may have my Subpera againlt 
them both, 24 H : 7. 41. Cromp: Fur : 44. 45. Tothill 24. 
Secondly, Articles of Agreement were briefly drawn between 
two, and their handsto it, for the ſale and aſſurance of Land 
for money ; the ſeller refuſed, and upon complaint here, was 
ordered to make the afl::rance according to the agreement ; 
the manner of the aſſurance referred to a Mr. of the chancery, 


Chivars caſe Hill 4. Car: Thirdly , ' A Suite was here . 


upon a Paroll- Agreement, to execute an aſſurance of Eand 
upon a marriage-Agreement, the caſe being thus : «2, ſuitor 
\ to B, thebrother of «4 comes to B, and tells her that if thee 
| will marry his brother hee will afſure her of ewenty pounds a 
yeere Lind for her Jointure, and ſhee did marry him, and af- 


ter hee rcfuſed : Ir was Necreed in this court and the court 


of Requeſts both, That he ſhall be compelled to it. Fourthly,It 
| was ſaid by Glanvile that heretofore the Chancery. did not uſe 
to Dccree Paroll- Agreements for aſſurance of Land, bur it is 
now otherwiſe, for where there is any execution of it by pay- 
| ment of all, or any conſiderable part of the money for the 
Land, there it doth Decree tt : And where the Agreement is 
for ſelling Land by writins, albeit it bee not ſealed, or any 
earnelt given or money paid, yet this Court doth ufe to Or- 
der the Partie to affure the Land accordingly. Otherwiſe it 
1s where the Agreement is for any other thing but Land. And 
in 19 fac : in Briggs caſe B 't, a Prohibition in this caſe was 
denied co the Conncell of th: Marches of ales, upon a Suit 
there to have Land aſſured upon an Agreement, becauſe how- 
ever it bee hee hath remedie at Law by ation of the Cafe, yer 
this is for damages only, and cannot force him to aſſure the 
| Iand : Andinallcafes Regularly. where Articles are under 
| hand and feale for the alluring of Land for money, the Court 
here doth uſe co Order it to be done according to the Agree- 
ment, Fiftly, But it ſeemes the Law is not in all points as 
Maſter G/ayvzle before faid ; for in Hil: 9g Car. In the Ex- 
chequor, 
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chequor, one ſued by Engliſh Bill upon a paroll- Agreement, 

to have Land aſſured, and ſhewed that hee had provided two ; 
thouſand pounds, the purchaſe mon:y, to his great loſle, &c, fy 
and the other refuſed it, and to aſſure the Land; in th's caſe | 
the Court would not Decree the afſurance of the Land, bur. 
Decreed hee ſhould pay the Plaintif damages for his loſſe. So 

in 13 Car : Olivers caſe, The Agreement was to convey the 

Land as Councell ſhould adviſe, the paper- booke drawne, a- 

greed, and to bee ingroſſed, and then the ſeller refuſed to 
proceede ; in this caſe the Court would not Decree it to bee 

done, becauſe no Articles nor money paid, but a bare paroll 
agreement, And yet ſome ſpeciall circumſtance may make 

this binding ; and therefore a verball Agreement betweene 

Lord and Tenant, becauſe the Tenant was an Ancient Te- 

nant, and hath beene at charge in building, was Decreed, 

Kings cafe and Hants caſe, Tothill 65, 66, Sixtly, A Cove- 

nant with B, upon the marriage of his daughter, to levie a 

Fine of the Land to D, and the daughter being dead, and 

ſome money unpaid, A ſold away the Land to others, in this 

caſe hee was Ordered for a hundred markes to! make the E- 

ſtate good, Tothill 47. 48. M : 8. Car : Pages caſe. Se- 
venthly a Suit was in this Court upon a paroll-Agreement to _ 
aſſure Land, and the Agreement was eighteen yeeres before, Notice. 
and the Suit was againſt Purchaſors that came in upon vaſua- 

ble conſideration (to wit) the buying in of Mortgages, and 
paying of debts and Fines and Proclamations, and five yeers. 

time without claim were paſt ; in this caſe, albeit it did ap- 

peare thar the Purchaſor had notice of the Agreement, yet | 
it was diſmifled by the Court to the Law; And in theſe and Fi.8 
ſuch like caſes, where an Action Ilyeth at Law , the Purchaſor, q. 
or Party to whom the promiſe ts made, may uſe that and 
waive his remedy in Chancery 21 H:7.43. Eighthly, IfI 
and another man make an Agreement about any thing by 
word only, and it hath quid proguoin it, and I have no wit- 
nefle to prove it, T may ſue him here and put him to anſwer 
it upon his Oath : But upon a »rdaum pattham there is no 


3X IE 44 Set 4. , , 


Nudam pacline 


more remedy to bee had in Chancery then is at the common- _— 
Iii} Law, 0s: 
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Law, $ Ed: 4.4.D: & $::12.154. Ninthly, If it bee a. 
sreed by Indenture of Feefment of Land between: me and 
another, That the Feoftce ſhall pay ten pounds to a ſtranger 

by a day, or ten pound .a yeare ; otherwile, that'the firan- 
| ger and his Heir {hall enter 'on the land ; or that theland 
ſhall bee conveyed to a {tranger, or rhe like : 1n theſe caſes 
the ſftranser for not payment, cannot enter by Law, But 
ſome ay the Beoftee may bee compelled in this Court to exe- 
| cute the eſtate according to the agreement, D: & St. 94; 
Bur if by. apreement there bee a conditionto. give a Re-emry 
to a firanger, this is not good 'm Law, nor will this Court 


| execute it, for it is apainlt a principle of Law,Cromp: Far: 50, 


| D: & St. 100,101. Cromp: fur: 49. noT'is the Feoſt-r when 
hee doth enter, bound in conſcience ro give the land to the 
ſtranger. Tehthily, If 1 by Deed poll, and not by Inden- 
ture, make a Feofment in Fee, Gift mn tayle, or leaſe for life, 
the remainder over in Fee rendring a Rent ; this reſervation 
is not good in Law : but Ifhallhave remedie vpon the E- 
quity of my caſe in this Court, D: &- $:..ib. 2. ch. 19, Ele- 
venthly, A Bill was preferred here, fuppoſing 'ten ſhillings 
paid, and two thouſand pounds to bee paid for land, to have 
the lands affured, and upon a Demurrer it was over-ruled, 
becauſe it may bee to prepare'for an Aion of the caſe : But 
it ſeems in this caſe the Court would not decree the aſſurance, 
T rin: 38 Eliz: Williams caſe Tothill 72. 'Twelfthly, If any 
agreement have been made by writing for the afluring of 
land, or any thing elſe, and the writmgs are loſt ; che party 
Srieved muſt have his remedie in this Court, Thirteenthty,If 
I make a leaſe of Mills for yeares, excepting the profits there= 
of for my life ; this exception + not held goodin Law ; yet 
it ts thought I may have it allowed in Equity, becaufe of che 
: intent, Cromp: Far: 64. Fourteenthly ,, 1f a woman ſo/e 
+ take a conſideration for a leaſe of twenty one yeares, and 
then marry, and ſhee and the husband make the leaſe pro- 
miſed ; after the Leſſee doth ſarrender, and'take a new leafe 
for another twenty one years ; the husband. dyes : in this 
raſe the wife is not to enjoy the reſt of the firſt leaſe, becauſe 
the 
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the ſurrender was voluntary, Caryes Repe 21. Fifteenchly, 
One for ſeven thoufand pounds, whereof pot a penny was 
paid, and. yet an acquitrance given thereof by the Feoffor, 
entcofted one in Fee of his land, ut took the profits theres 
of all his life ; in this caſe the Feoffee ſhall not have 
this land in Equity ; and if hee doe goe about ta rake it, the 
Feoffor thall bee reheved here againſt him, Dyer 169. 
Cromp: 7ur: 153. Swxteenthly, The cuſtomes of a Mannor 
were in queſtion between Lord and Tenants, and Tenant and 
Tenant, and a generall agreement made by Deed indented 
and cnrolled here, and a Bill to cftabliſh it, and nothing could 
bee found bur the Deed : And yet the Court would not 
alter it, albeit it was objxted the Lord was at the time of 
agreement Tenant in tayk, and fome of the Tenants infants 


and feme-coverts, Caryes Rep: 22, Seventeenthly , If one 


enter into. 2 Statute to F $S who doth afterwards by inden- 
ture of agreement promite and agree with the Conulee, that 
in caſe the Conufor did fail of payment, execution thould 


bee done upon fome certain Land only : in this caſe, if after I: jinRion, 


it hee ſhall ſue execution upon any other lands, the party 
grieved may have reliefe here, and compell him ro perform his 
agreement, and have an Injuntion allo if he defire it, Pat- 
vertoFfs caſe, Caryes Rep: 37. Eighteenthly, The Plaintif 
facd to bee Telieved on a promiſe for a leaſe of lands and 
to ſtop a way; and exception was taken ta the Bill be- 
cauſe the Defendant had remedie at Law and not allow- 


ed. So to remove a Nuſance or the like ; for at common- 


Law nothing can bee recovered but damages ;. but this Court 
may order the thing it ſelf to be don,Caryes Rep: 20.5 3.Nine- 
reenthly, The Plaintifs Bill was, that he leaſed a hone to the 
Defendant, & did covenant to repaire tt,and then the Defen- 
dant did covenant to keep it ſo, & that the Defendant,as well 
to make the Plaintif breake his covenant, as to free himſelf 
from his covenant, did interrupt and threaten the workmen 
ſo that they dart not goe on, and fo the hawſes are decayed, 
and the Plaintif without remedie; the Defendant Demurred, 
pretending the Plaintif had remedic by Law ; but was over- 


ruled 
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- ſed brother thirty foure pounds for a Leaſe, and hee dyed be- 


Jointenant. 


up>n a Miſpri- If any miltake bee in a Dzede, that ir bee not made accor- 
fioa in a con- ding to the intent and agreement of the Party ; it may bee 
veyanceot lard pojnen here. For the opening whereof take theſe Caſes, Firſt, 


or other Dee 
Sca. 9. 


ruled and put to Anſwer, Caryes Rep: 59. Twentithly, A 
Bill was brought upon a Promiſe by word, for leave to drie 
clothes in a Garden, and was diſmifled for the ſmalneſle of 
the thing, 21 Eliz: Hambyes caſe, Caryes Rep. 76. One and 
twentithly, The Bill prayed Reliefe againſt the Dcfendant as 
broth-r and Heir, for that the Plaintif had paid to his decea- 


fore it was made, and thereforedefired his Leaſe or the Mo- 
pie, and was Relieved, Caryes Rep:77. Two and twen- 
tithly, One join-tenant promiſed the other , lying on his 
death-bed, hee would not take advantage of the ſurvivorthip, 
but ſuffer him to diſpoſe of it by his Will , by which hee devi- 
ſed part for the payment of his Debts, and the ſurvivor was 
Ordered to make the Eſtate accordingly, Caryes Rep. 81. 
Twentyrthirdly, The Plaintif bought of the Defendant the 
Reverſion of a Coppy-hold, which hee could not enjoy, as 


was confeſſed by the Defendants Anſwer ; Ordered by the 


Court to ſhew cauſe why hee ſhould not repay the money 
back againe which hee had received on the bargain , 'Caryes 
Rep: 93. Twentyfourthly, Upon the hearing of the Cauſe, 


it appeared that the Suit was, to bee relieved upon a Promiſe | 


made by the Defendant to the Plaintif, to ſurrender a Leaſe 
upon the payment of a hundred markes ; and becauſe the mat- 
ter was meete for the common-Law, it was diſmiſled, Caryer 
Rep: 95. 97. Twentytiftly, Baylifs of a Towne promiſed a 
Leaſe ; the Court upon this would not give Reliefe a- 
= any of their Succeſſors , but againſt the ſame Per- 
ons, as common Perſons, upon the Promiſe, Cares Rep: 
103. 4 | | 
What Agreement made by an Infant, or 4 wotnan-covert 
will bind here, See before, Se:4. fs 


If part of the Land bought and ſold, bee left out of the Deed, 
or the word Heirs, being in Fee- ſimple, or the like, bee 0- 
mitted ; and the conveyance bee made upon good conſiders 

| tion, 
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tion ; this Court will reAifie it : See after for this, Cares 
_ 16. 17. Deaneand Chaptcr of Briſtowe made a Leaſe, 
myltaking the name of the Corporation; and the Court held. . on 
that for Leaſes made for reaſonable time, and upon good con- . | 
lideration, there ſhould Reliefe bee given here, Caryes Rep : 
32. The Leſlee in the Leaſe, was not. named-in the Premiſes 
of the leaſe, but in the Habendum -_—  Decreed to bee 
s00d ; and being referred to the two chief Juſtices and chief 
Baron, was by them certified to bee good in Law, Butlers 
caſe 22 Fliz,: Caryes Rep: 88. Secondly, A man by Bill here 
ſuppoſed that hee had conveyed more Land by the Deede then 
was intended and agreed : in this caſe, becauſe it appeared 
the Defendant was a Purchaſor upon unvaluable conſidera-. 
tion the Court would not relieve the Plaincif, C/ffords caſe 4 
fac: in Chancery. And yer fee a caſe where more lands'paſ- 
ſed by a Fine than was intended, and the =—y relieved here 
by the Judges conſent, Caryes Rep: 20. Thirdly, Bur if one G;,n of 4 
poſleſled of a term granr it to one for life or intayle, and after Term, 
ro another for life or in tayle ; in theſe caſes where by Law 
it ſeems the firſt will take all ; no reliefe ſhall bee neitherin 
Law nor in Equity to him. in remainder : But if it werea * as 
Deviſe, after this manner it would goe in Law and Equity | 
according to the intent, Cromp: 7ur: 64. Plow: 520. 539. 
Dyer 74. 253+ 277. Coo: 8.95. 10.47. So if I haveaterm Enmryle of a t 
of years and grant ſo much thereof as (hall bee to come at Teri. 4 
my death ; it ſeems this grant is void in Law and Equity, | *t 
But if it had been by will thus deviſed, reliefe might have Devife, $ 
been in Equity at the leaſt, Cromp: Zur. 63. Fourthly, Mi- $i! 
ſtakes in the making of a Bond in either of the parcics names 4} (6 I! 
may be holpen here, (ſons caſe Tothill 27, Fifchly, If a Power to make © (A 
Power bee reſerved to make leaſes by a covenant without a {-<aics. *: 
tranſmutation of poſicſſion ; no help can bee here, becauſe 'Þ 4 | 
it is void in Law; and ifit beupon a change of poſſeſſion, and $40 
the Power bee not preciſely followed ; that is doubtfull, and |$ i 
rather more ſtrong againſt help; fer then the eſtate works 0; 
and:the power gone, and upon Wills no help, Cares Rep: - 
Sixthly, If one bee bound to me for mony, and che lame day | "is 
} k k afccr "3 
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"4 mer the ſealing of the Bond I give bir a Releaſe for other 
things: and byi*miſktzke, whereby this Band alſo-is releaſed: 
ip thiscaſe I may bee rehwed here, and! ſhalk recover the mony; 


the budband was ordered to procute his wife to levy 2 Fine, 
& to; emtcr-ipto 4Bew Bond of five bundred pounds, becauſe 
the old Bond was worth nothing, by the miltike of the. 
wrigen, 10 þac:i Torlafl 1.40: ſee mane Rh; 8. before. » 
| Upon a def-- | TEacopveyance for: land be! defeftive.and the Elite not 
&uve Aﬀlurance yell executed to the Nurchaſor acconding; ro the intent. of 
of yy en- the partes,. bon lack of words ſuthcient in-the-Deed,, or for 
ee +:P"" lack of livery of Seiſin, Atronament, Inrollment, or the ke 
Sea. 10, and thare were-a; good comfaderation given forthe land: : in 
theſe: cafes, the Purchafby: may compell! the party in- whoſe. 
pawenid is te perfeft the Eltate, to,doe it ; and this hee mult 
doe in. this Courr, D. &- 4. $5 . Plom:. 302.T othul 44.48.12. 
£83.13% For the further opening whereof take theſe caſes. 
Firſt, If I for mor; (ell land to: one, and the word:Heirs is 
' left outimthe Habendum, Lihillbec:compellied; to amend it. , 
and (6, when lefle-ts granted than;was intended;and fo for any: 
ather miſtikes, Caryes: Reps 16.17. A, Meſſuage was de- 
_ miſe {cumpereixentsjs only.) and becauſe. ſundry lands had 
been, occupied therewith. fon the ſame Rent: and by leaſe 
of the ſame: words; the Lord Chancellor, Aromeley, and: the 
Tudges ondered it {hould all:pafſe:; though perhaps. they will, 
not paſſe in Law by theſe word;:Bup it ſtems. in ſuch-like caſes: 
itis:very conſiderable in- Equity what.the-vajue: of the land-is, 
and-what mony 1;:given ; for- if the bouſe withithe appurte- 
nances. bee ſutticient for: the mony, unlefle the intent of the 
parties were to. grant: thewhole:; it ſeems to;me'reaſonable- 
thatnoextentihouldbe: made further than the-Law. makes, 
Second{y, The Anceſtor: takes:mony fora leaſe &.dyes-befara 
Gs the Heir: muſt make: it:goad, or repay rhe mony;, 
Cacyes. Rep::77, Thirdly, TfrI:buya Rent: denero:for:many,. 
and take a. grant of'it by word without-deed(which is-nor. 
2004): It may compell him: hene to make. mean Deed: offir, 
D; & $:. $6. Fourthly, If one: far; many. fd me land(by: 


notwithitanding, F ops caſe Tothis 27, Seventhly, Hadiaw 
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Deed, but livery of Seilin is omutred ; I may compel him 
afterwards to doe it by the help of this Court, And if one 


for mony ſcll me land in two counties andhave given tne: 


livery only of the land in one county ; this Court will order 
him to make livery in the land inthe other county, oor pay 
back part of the mony, Cramp: 7wr: 49. D. & Sr. 37. (ares 


Rep:17.Fifthly,So regularly if a conveyante bee imperfeR tor. 


lack of Attornment of the Ten:nt, the Tenant ſhall bee 
compelled to attorn by the power of this Courc : and So it 
wasin H: 3. (ar: A was LIeilke for twenty one yeares, and 
leaſed to B for ten yeares, rendring Rent ; A withour the 
privity of 8, did grant the Reverſion to C,.and Z refuſed 


to Atcorn, and C thereupon ſued Z in {hancery, to com- 


pell him to Actorn ; and in this caſe it was derreed by the 
Maſter of the Rolls, with the afleftit of the Maſters of the 
{{hancery, That hee ſhould Attorn and pay the Arrearapes, 
Juſt: #/hi:leck then aſfiltanc, being utterly againſtit ; and of 
his opinion were the two chief Juſtices, ch: Baron, and'Juſt: 
Dodriag ; but they all agreed, the parties rhemſelves to the 
Adarance may bee compelled to make livery ; 'And it hach 
been often denyed here to compel{ him to Attorn who is at 
liberty by Law ; eſpecially where the party quarreilerh at the 
Tenants Eſtate, or entereth into part of the land, or hath 
covenaned for recompence .in caſe ofnot Atromment; {a- 
xyes Rep: 4. Higham coutra Lad, the party before livery of 
Seiſin, and before afſurance perfefted, ordeted to bee pet» 
feed, Paſc 7. (ar: Totbill 129. | | | 

* Sixthly, Bur in all theſe caſes, if the conveyance bee ntade 
withous any good confideratien, this Court will not give Re. 
liefe : And therefore if a Rent bee granted withour Deed, 
and nothing is given for it, or a Reverfion is granted and tio- 
thing is given for it, the Grantor cannot bee enforced to per- 
feAt'it,. Cramp : Far : 49.D : & St : 37. Seventhly, An E- 
Nate was made by Covenant, not good by Law, and Orde. 
red here to bee made good, Princes cafe 40 Eliz: Tothill $9. 
Eighthly, A Deed not Enrolled wasderreed againſt the Heir 
of the Land, but agreed it liouid not bind any.other Eftate 
| Kkkk 2 | Challenged 
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challenged by Survivorſhip. or otherwiſe, Pawles caſe, 14 
Ca : Tothill 55. Ninthly, The Defendant would have avoy- 
ded an Eitare for lack of Livery of Seiſin, and the party grie- 
ved complained here. and-it appearing hee had quietly enjoy- 
ed it twenty five yeercs, it was Decreed hee ſhould quietly 
enjoy it without Livery of Seiſin, Bydens caſe, 17 Fac : Tot- 
jill 54. Tenthly, A Demiſed a Mannor, excepting the court 
Baron and perquiſites, &c. which exception in Law is void, if 
the Leſſee in this caſe refuſe to doe ſuite to the Court, the 
Chancery will compell it , becauſe of the intent, Cares 


OP. 
w if Ut contra for goods and have any wrong 1n it, that the 
pon a promile : . , 

ab»ut Goodsor Party doth not performe with mee, if I give quid pro quo, that 

D. bes. | there bee a good conſideration in it, I may have remcdie here; 

Nudum pai Bur if there bee no conſideration in it, contra 3 whercin take 
theſe caſes. Firſt, if one promiſe mee ten pound tor a Treſ- 
paſſe hee hath done to mee, no remedie is given mee for this 
in Law, norhere in Equitie, D : & St; [.2. ch.24. Second- 
ly, So if one promiſe, without good confideration ,, to make 
mee a Watch, I cannot compell him to it here, Cromp « Furr : 
49. Thirdly, The ſonne made a generall and voluntary pro- 
miſe, without any conſideration', no advancement , coming 
ro him by his Father, to pay his Fathers debts; and upon a 
Suit here 1t was diſmiſt, Alexanders caſe, 7 Car : Fourthly, 
The Obligee agreed with the Ovligor to givehim day for the 
debt, andhee ſuc him, or a ſurety , before/the day; in this 

Injun&tion, Caſe hee may bre relieved here, and it feemes by JnjunRion, 
9 Ed: 4.41. | 

Uponan extre= If one that hath any Engagement of mee by Feofmentr, 

miry uſed on a Mortgage, Statute, Obligation or otherwiſe, take mee upon 


_ Mortgage, of any advantage, upon any {tri condition or agreement, and 


Statuce, Bond 


 oohe En. He extremity towards me ; 1 may bee relieved in this Courr, 


gapement, | Where hee will be compelled to accept of Reaſon. For the 0- 

SeR. 11, pening whereof take theſe caſes following. Firſt, if I make a 
In a fo:fcirure Feofment to another, upon a condition to bee done 

of Land. mee, and I'doe not performeit, and thereby loſe thc Land; 

I am remedilefſc in Chancery, D: & St : 1.3. ch,33. Butif1 

| convey 


Of Chancery. 


convey Land to another, only as a Mortgage and for a ſecu- 
rity for money hee doth lend mee ; in this caſe, albeit the 
time of Redemption bee palt, yet upon the paying of the 
money, - intereſt and damage, I may have my Land againe, at 
any time, by Dectee of this Court, D : & St : 1.3. ch.33. 
And in 8 Car: in Chancery, betweene Coxwell and Gardner, 
Sir R obert Rich ſaid that it was the conltant courſe of this 
Court, That if A mortgage Land to B for a hundred pound, 
and rhe Land is more worth, and it bee forfeit ; that A not- 
withſtanding this, may Aſſigne it to C, to ſatisfie this debt, 
or mortgage it to another to ſatisfie this debt, or deviſe it £0 
his children.; and in thefe caſes C, the ſecond Mortgagee or 
children (hall by Order here, upon payment of the mo- 
ny intereſt and charge to ZR, his Executor, &c. have it De- 
creed againſt them , Experientia, Higates caſe , 14 Car: 
Tothill 78; Secondly, and yet when it hath continned long, 
as twenty yeeres or upwards, this court will not eaſily give 


to a ſtranger, and ſoextinguiſh the condition, unleſle it bee 
to the end to pay the debt, che Feoffee perhaps may not have 
this advantage, Cares Rep : 53. Andin 39 Eliz: Crowthers 


being mortgaged, and redeemed by a [tranger , having ſold it 
againe, with the conſent of the Father and Mother, could not 
bee relieved here. Thirdly, a Purchaſor of Land, bona fide, 


ſubje& to a Recognizance, and the Heirs of the Recognizor 


or Obligor ſhall have reliefe againſt a penalty alſo. Fourthly, 
A Copy- holder in Fee, furrendred to the uſe of one and his 
Heirs, upon condition of redemption, after this hee writes 
downe his debts, and doth Will part of his Land ſhall be ſold 
to payhis debts; after his death one of the Creditors doth pay 
the money at the day of the Mortgage, yet the ſurrender was 
enrolled; and another Creditor ſued him and the Heir here, 
and had a Decree that the Land ſhould bee ſold to pay the 
debts, and if any remained it ſhould goe to the Heir, 4 Eliz. 
(ares Rep : 7+ Fourthly, A fold Land to B, that was his 

Kkkk 3 Heirs 


Mongage, 


back the Land ; and if the Mortgagor make a Feofment of it 


- 


caſe, Tothili 79. The Plaintif, being Heir to Lands in tayle, Heir ro Land 
and likewiſe deviſed to him by his mothers father, and theſe cnayled, 
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Heirs, and mortgaged other land, to the end the Heir ſhould 

aſſare it when hce came of age, b-fore when Z dyed without 

any Heir known ; in this caſe the Mortgagor, to avoid danger 

had reliefe here, where it was ordered, the Heir ſhould-con- 

vey. the land to two of the Six-clearks, there to remain till 

the Heir bee known, Cxttings caſe Caryes Rep: 29. So Leflee 

for yeares rendring Rent, and two men ſtrive for the Rever. 

{ſion upon a Bill againſt them, and payment of his mony in 

' Court according to his leaſe ; hee had an Injunction to for. 

bid them both co trouble him, Carges Rep: 46, 47. Fifthly, 

-But regularly this Court doth give reliefe againſt them that 

_ 4 Take advantage upon any. ſtrit condition for -undoing the 

| Eſtate of another im lands, upon a {mall or trifing defaulc. 

' Sixthly, If the Coruſee of a Statute extend the land in the 

| hands of one of the Purchaſors and ſpare all the reſt ; hee 

may bee compelled to doe it onall, Caryes Rep: 111. 112, 

| Seventhly, If one grant a Rent charge out of all his Jand, 

| and after ſel] it by parcells to divers perſons, and the Grantee 

| force one only to pay it ; hee may here bee relieved and force 
Contribution, the reſt to contribute, and the Grantee to take no more of 
| him then his proportion : But- then hee muſt make all that 

| arecharg&ble with the Rent D-fendants, and put them to 

| ſhew cauſe, if they can, why they ſhould not contribute, 

| Caryes Rep: 2.23.92. Eighthly, When the Conulee upon 

Statures. | a Statute, or Plaintiff on a Judgement, hath received fatiC- 
Julgement. | FaRion ; the Plaintiff or Conufor, his Heirs, Executors , or 
Adminiſtrators, or a Purchaſor charged or chargeable by ir, 
may force him, his Executors or Adminiltrators, if hee bee 
dead, to acknowledge ſatisfaftion on the Judgement, or ro 
deliver it up. And if Statutes bee very ancient, this Court 
will force the owners of them to deliver them up withoaur 
fatisfaftion, And fo the Court will force the dehvery up 
of old Bonds, Zohill 1.78, 179. Caryes Rep: 45, 46. Ninth- 
ly, If a man have received the mony due from me upon a 
Statute, and yet the Statute lyes againſt me, in this cafe 
it hath been faid, I ſhall not have remedie here, becauſe iti 
aRecord agaiolt which no Averment lyerch : But i _ 
e 
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the practiſe is otherwiſe, and there is as much Equity for this 
as in caſe of another Engagement, Crowp: 2ur:43.22 Ed: 4.5. 
D. & St. 23. libs T-ch. 12. The Plaintiff bud an Execution 
for thtee hundred pounds, and was ordered hereto take it 
out only for one hundred pounds, Caryes Rep: 51. 

If I have paid my money 0n an Oviigation with a conditi- Obligations, 
on afxer the day, or a ſiagle Obligation at the day and accor- Bjjis. 
ding/to-Law, and have no acquittance for. t:; or have, at os 
after the day, or otherwiſe, tatisfied.ir; and, hee hath avcep- 


' ted it andis fatisfied, and yet.hee keepes the. bond, 8c, and 


refuſcrh to-give mee a diſcharge, in theſe caſes I or my Exe- 
cutors, &c. after my death may enfesce.him, his Executors, 
&c. after his death; 1n-this.court to diſcharge it, and deliver 
up' the Engzgement, 22 E4: 4, 6. 7 HB. 7. 11. Caves Rep : 
74. 11 H: 7.14. Tothill 26. 27, Tenthly; If I have forfei- 
ted. 2 bord, and am in.danger to have a great penaky recove- 
red of mec thereby, I ſhall have. Reliefe! here ; As incaſs 
where one doth his beſt to-pay money at.the day, and. by'be- 
ing robbed, er ſome other miſthance is ler, and he. tenders 
if 1114ſhort. timeafter ;, So-where part of thr:money. is paid, 
and yer the whoſe .Engag-ment lyeth,, and-the party that hach 
ic dath refuſe to-deliverit up, or tereccive the reft of his mo. 
ney,. being tendred ſhortly after. the day, or acknowledge 
what is-paid; &c, Caryes Rep-: I, 22. Ed: 4.6, D : & St: 
23. Cromp: fur: 43, So where the bond-is:ro doe any thing 
elſe, and the thing is dene, and. condition. performed,. Ca- 
es Rep : 45.46. So-where one hath a-double ſecuritie of me 
for.a ſingle debt, as a bond and goods-in-yawne,; or the like ; 
I ſhall here force him-that hath-ir, to deliver. up one of them, 
Cromp:: Fwer-: 43. 16 Ed: 4s 9. Tothill 26. 27. Eleventhly, 
If hee bound asa ſurety with another for a.deir,, the. which. | 
hee. hath-paid, or hee. hath paid part of it, and hath. a further 
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e- 
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day; given him-for the. reſt; or. by: agreement. hath a further 
day., or hee is releaſed ofithe debr, or the Creditor hath. a- 

withihim to. take ſome other ſatisfaRtion.; in all- theſe 
nd ſach like caſes, I may, have advantage of' this and bee-re- 


evedinChanccty,.6 £4: 4. 47, Cromp' fur 9 Two 
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ly, If my Scrivener that doth uſe to put out & receive my mo- 
ny,receive my mony at the day,T having the bond,and will not 
deliver it up; I thay compell him in this Court, Hants caſe, 
Hill : 22 Jac: Tothill 175. Thirteenthly, Tf one enter into a 
bond,or any other Engagement for money unlawfully gotten, 
25 at Dice or Cards, or to procure a Marriage, or on 
a Symmonaicall Contra, or upon a Cheating Con- 
rrat, or the like; here is the place to bee relieved a- 
oainſt it and have it :took up or cancelled, Tothill 24. 23 
So if I have given an Engagement for that which is nothing 
worth, neither gain to me, or lofſe to him; as for Debts, 
things in Aion not recoverable, or the like, Cromp: Zur: 
45. 44. Caryes Rep: 17. 37 H: 6. 12. Tothill 23. 26. 27. 
2 had a ſonne hee intended to preſent to the Church of Dale, 
and hee being ſickly, preſented C for the preſent, taking 
Bond of him of ſix hundred pounds to reſigne upon requeſt, 
C is inſtituted and induted ; after the ſoone of 4 becomes 
healthy, and {Cis required to reſigne, hee refuſed ; his Bond 
is ſued, and coming into this Court for reliefe, it was denied 
to him, and the Bond agreed to bee good in Law and Equity, 
Trin: 6. (ar: Wood and Berryes caſe in (hancery , Tothill 
26, 27. But if one make a Bond not to marrie 
without conſent of friends; it ſeems this is not good, 
and the Obliger will bee relieved here , Tothill 26, 27. 
Fourteenthly, One Harrs and f. S. two younz men necd- 
ing money, came to one King to borrow one hundred pounds 
of him, who would not lend them money, but told them hee 
had a Cabinet which hee would lend them, and this coſt 
him but one hundred and eleven pounds, and this hee lent 
them, and took a bond of them to pay him foure _— 
pounds for it five yeares after, if King did live ſo long. Har. 
74 died, King died, rhe Executor of King ſned the bond 
againſt che other young man; who Complained here, and 
it was decreed that the Executor ſhonld recover but one 
hundred eleven pounds upon this Bond , and no Cofts 
nor damages, that rhe Suites in Law ſhould bee ſtayed, and 
the bond delivered up to bee cancelled. 6. Car: in Chancery, 
Fif. 
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Fifteenthly, If T bave entred into an Engagement, and had 

a Releaſe of it upon good cauſe, and have loſt it, I ſhall have 

remedy here : But it ſecmeth otherwiſe if the debt bee by 

matter of Record. 22 Ed: 4. 6. D: && St: {: 1. ch: 12, It hath 

beene ſaid if money bee paid on a ſingle obligation, and the 

Odligor hath no acquittance for his money, that hee ſhall 

not bee relieved here. (aryes Rep. 17. But I take it the 

uſe, of the Court is otherwiſe at this day, and that the Od- 

ligee ſhall bee here forced to deliver up the Bill. Sixteenth» 

ly, If money bce paid upon the redemtion of a mortgage 

by indenture without taking any Acquittance, it ſeems the 
Mortgagee mult bring in the indenture to bee cancelled 
here,Caryes Rep: 17. Seventeenthly,The plaintif and his father 

were bound to the Defendant in 500.1. to ſtand to the a. 

ward of the Lord ch: Juſtice, who ordered that the plain- 

tife who had the reverſion in fee, and the father who had 

the eſtate for life, ſhould make ſuch aſſurance as the defen- 
dantiſhould reaſonably deviſe, the defendant tendred an 

aflurance. to the father to bee” ſealed, who being old and 

blinde deſired time to adviſe with his friend, the plaintif ſea- 

led, and his father afterwards did offer to ſeale, and then the 
*Defendant ſaid hee did not care for his ſeal but hee put the 

bond in ſuite upon the fathers refuſal), and it was ſtayd by 

order of this Court, (aryes Rep.105. | 

And if in any of theſe caſes the party to whom ſuch En- InjunRion, 

g2Sement is made, make uſe of it in any Court by way of 
Suit againſt him that entred into it ; hee may in this Court 
by InjunRion ſtay bis*Suit there, and ſhall have the matter 
ordered here as in Equity is fit to bee done, Tothill 23. Suck- 
lins caſe 11. (ar: 24. 

. *For the clearing of this point, ſee it in theſe following 1paing the ex 
caſes. Firſt, If there bee Tenant for life, the remainder over, :rcmity of a 
and the Tenant for life doth give way to the ſuffering of a Fortciture in a> 
common Recovery, which rigore jwrz$ is a forfeiture of his wor” _ 
Eſtate : in this caſe hee 'may bee relieved here, as was done © PV 
in Staffords caſe, 10, C ar: T othill 184, Secondly, If I con- Ot Loli 
vey my land on condition 'to on Tang by me, unleſſe it bee 

in 
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in the cafe of a mortgage before,and I fail ; I am remedileſſe. 
So if I bee a Leſſee for life or yeares, and make a Feoffment 
of the Land, and forfeit it : in theſe caſes if the Lord take 
advantage of it, there is no. help for me' in (hancery : So if 
I doe commit wakte and the Land bee recovered from me, 
D. & St. 176. 20 H: 6.3.21 H:7.7.10 Ed: 4.6. 4 H: 6. 
24. 3. Hitt: 9. Car:. In Sir Edward Hungerfords and Wilſons 
caſe in Chancery, it was held, That a Leflee ſhall have reliefe 
in Equity, or the Grantee of the Reverſion againſt the Leffor 
that doth enter for a forfeiture on the Land, for not payment 
of the Rent ; and yer if the Leaſe whereby the Rent is re- 
ſerved be a diſhoneſt Leaſe, as gotten of the King by a falſe 
' furmile, oc the like, contra, Caryes Rep : 32. Fourthly, If a 
Leſke for yeeres of Land, upon a condition. of forfeiture for 
not payment of Rent, make divers under Leaſes, and after by 
ag ceement betwceene him and the Leſfor hee makes a forfei- 
eure, and the Leffor enter, and then makes a new Leafe to the 
Leflee for yeeres; in thiscaſe the under Leſſces and Tenants 
may have. Reliefe here, againſt the Leſſor and Leſſee, upon 
this praQtice, Cromp.: Fur : 64465. Fifthly, Tf a Lord enter 
npon a Coppy- holder for a fortetture by the Coppy-holder ; 
it ſcemes the Coppy-holder is remeditefle in Law and Equity 
both, vo: 4-24- And yet a coppy-holder,, within age, was 
admitted, and his cuſtodic committee tothe Mother; and her 
under-Tenant did waſte, and being preſented, the Lord ſei- 
ſed ir for the forfeiture, and held it many yeeresand died, and 
his Heir held ic ;. and yet the: Coppy- holder had an Order for 
& here till-it were recovered by Law, Maſter Lirtons caſe, IT. 
41.42. 42 Eliz : Canyes Rep: 6. And ſo where a Coppy- 
holder tooke Timber without leave of the Lord, and imploy- 
cd it upon-the coppy-hotd, albeit thisrigore jwris bee a forſei- 
ture ; yet the coppy-holder washolpen in this Court. 7orhr 
46. The Father committed a forfeiture, the Sonne was ad- 
mitted, this was not allowed as a difpenſation with the for. 
feiture in Equicie as was: faid, and yet agreed that if the 
Eord had ſeifed a Hariot after the Fathers death, that this 
had bcene a diſpenſation with. the' forfeiture in Equitie, 
Smuhs 
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Smiths caſe , Clarks caſe, Tothill 45, Sixtly, An eſtate in + 
tayle was here Ordered to bee cut off, contrary to a.Provifo "bs 
in a Deede, only tro makea Joynture, and then the remain- 
der to bee ſetled as before, and that no forfeiture ſhould bee 
hereby, Baylies caſe, 38 Eliz: Torhill 82. Seventhly, Ifmy  - 
200ds bee taken as felons goods, upon a forfeiture for felo- Of Gongs, 
ny, or 25a wayfe, eſtray, deodand or wreck ; or bee forfeit 
upon an Attachment, by my not appearing in a court, in theſe 
caſes there is no relief to be had in Equity for me : ſo upon an 
Outlawry in any Ation,albeit it be upon an unjuſt cauſe, and 
I have no notice of it, yet I am remedilefle : Burt if there bee 
any undue praRtice in ir, haply I may have ſome remedie a- 
2inſt the Plaintif in this court, D: & St: 1.2.ch.3, 20H: E, 
3. 21 H:7.79. 35 KM: 6:27. 

If any other courts of Jultice, by their over-nice and ſtri& apaing the in; 
obſervation of the Rules of Law, doe mee injurie, I hall juci-s of wther 
have relief here ; for which know theſe things. Firſt, If there C9u7ts of Ju= 
beany extremitie uſed upon a Judgement had againſt me in a- yy as Ek 
nother court for money or Land, this Court may not vacat 7170 
the Judgement , but may Order the Perſons as it ſhall ſee 
cauſe in Equitie ; And ſo was it reſolved notwithſtanding the 
Statute of 4 H : 4.23. upon a ſpeciall debate by the Kings 
command, 14 ac : But in caſes tending to overthrow of juqgemenc. 
| Judgements had in other courts, this Court neither may, nor | 
will, examine or revoke them ; for, if ſo, there will bee no at 
end, and this will render them invalid, 37 Ed : 3.14. Dyer b | 
20.27 H:$.15,D: & St:l.1.ch.18. Caryes Rep: 74.75. | = 
Secondly, If one make an Obligation in one Countie, and the 4 I's 
Obligee ſue in another, and there recover it, it is ſaid the De- | | 
fendant may have the Plaintif here, and (hew that by that hee . ME 
loſt the advantage of pleading ſome truth, by which he might | NF: 
have avoyded the ſuite, 9 Ed : 4.15. Cromp : Jar : 42. > $:, 
Thirdly, If two Copartners bring a ©. Impedir, and one - in 
count falſe, by covin betweene him and the Defendant ; I ha- l 6 
ving damage thereby, may ſue them both here, 6 Ed: 4.10. ni 
Cromp : far : 43. Fourthly, If a Fine bee Reverſed in a OM 
court, by inſpeion and proofe of witnefles, for nonage, 8% 

L1II 2 and | 6; 
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and in cruth he is of fu'l age, ir ſeemes relicfe may bee here, 
and if the Conuſor after reverſall ſell the Land to another, the 
Subpexa will lie againſt buyer and ſeller both, Dyer 261.301, 
(romp: Fur : 66. Fifthly, If one have Land in ancient De- 
meſne in execution upon a Statute, and doe after recover it 
there by a fained Recovery, the Partie grieved that cannot 
falſifie there, may bee relieved here, Creomp: Far : 45.6. 
|Sixtly, If a ſuite bee againſt mee in any other court, upon an 
unreaſonable Engagement ; I may have Reliefe here by In- 
junAtion, See Set: 12 before, and Injunttion at Sit: 
 Seventhly, If a Fine or a Recovery bee paſſed in the proper 
court,' aad thereby a juſt claime paſt, little hope of Relicfe is 


here, unleſſe there bee ſome notorious. practice in it; forin_ 


| theſe caſes the court is very tender. Eighthly if another court 
entertaine a Suite for Tyrhes not tytheable, Prohibition lycrh 
' here, F.N.B. 41. : 
The Heir entring into his Fathers houſe, had of his goods 
| worth five ſhillings, and the Defendant ſued a Bond of five 
| hundred pound againſt the Heir, as Executor of his owne 
wrong, and proving hee ſold or gave away the goods, a Ver- 
| ditpaſſed for the whole five hundred pqunds, which appea- 
| ring by the certificate of the Juſtices of Afſiſe, an InjunRion 
| wasgranted to ſtay all Proceedings in this Action, and to for- 
| bid any new Action, till the Court have determined the mat- 
| ter, Caryes Rep: 49. 
| ThePlaintif hada Judgement for three hnndred pounds & 
| wasordered to take Execution but for two hundred pounds, 
Caryes Rep: 52. A Debt upon a ſingle Bill ſatisfied, and the 
Bill not delivered, was ſued, and Execution gotten, and the 
party relieved here, 21 Eliz: Owens caſe Caryes R ep: 74. 
If one ſue here to bee diſcharged of a Legacie, and: after the 
Defendant did ſue for it in the ſpirituall Court, this Court 
]ranted an Injunftion, Caryes Rep: 73. If one man doe 
unduly get a Judgement in the name of another, relicfe 
may bee had here, Caryes Rep: 76. And ſo in all ſuch like 
caſes where any conſiderable circumſtance of Equity is in the 
caſe ; otherwiſe it will bee diſmiſſed, Caryes Rep: 76. The 
Plairy 
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Plaintif deſired reliefe againſt an Obligation of one hundred 
pounds, with an inſenſible condition put in Suit ; for that 


the Plaintif being deſired by the Defendant to ſeale a Releaſe, 
hee deſired time only to bee adviſed thereof, which the De- 


fendant would not yeeld to, but hath put the Bond in Suit 
though no wayes damnified, and now is ready to ſeale it, and 


of 12nd not Tythable ; it ſeems relicf may be had here, Caryes 
Rep: 79. A drunken man ſued for words ſpoken in his drink, 
ſought for remedy here, but could have none : 2x peccar c- 
brius,lnat ſobrins, Car: Rep: 93. The Plaintif ſought to be re- 
lieved upon an Obligation of 300.1. which he entred into to 
make a Jointure to his wife in conſideration of one hundred 
ſeventy foure pounds promiſed to him by the Defendant in 
marriage, which was never paid to him : in this caſe an.In- 
junftion was ordered, Caryes Rep: 112, The Defendant 
pleaded Non et fatum to a Bond of foure hundred pounds, 
and it pafled with the Defendant, The Plaintif preferred 
his Bill, ſuppoſed hee had promiſed payment after the ver- 
dit, and it was received, 35 Eliz: Shitrons caſe, Tothill 137. 


Mannor; the Tenant may compell him to it by the help of this 
Court ; wherein take theſe things. Firſt, If the Copyholder 


or if he ſurrender in Court to the uſe of another, and the 
Lord refuſe to admit him to whoſe uſe the ſurrender was 
made; or will not keep Court for the ben-fit of his Copy- 
holder ; or exact uncertain fines, they being certain ; a S#b- 
pena lyeth.” Secondly, So if hee will not admit him upon a 
deſc>fit. Thirdly, So ifhee bee oulted of his Copyhold, and 
the Lord will not hold a Court whereat hee may ſue for his 
Right. Fourthly, So in caſe of a faiſe Judgement upon a 
Petition to the Lord to redreſſeit, Fifthly, So to compell 


& E S. &.. &.. oo 


im to grint a Licence to let it. Sixthly, A woman Copy- 
holder for life, the Reverſion is granted to two for their lives, 
um poſt mertews vel forrisfafturam of the woman it ſhall hap- 

l3 ; pen 


; : nant 
will put out his Tenant that payeth and doth his (ervices ; ho!der. 


; an Injunction was granted,Car:Rep:78. It one ſue for Tythes jj ao, 


If the Lord of a Copyhold- Mannor deny to doe right to tpn the hard 
his Tenant a Copyholder, according to the cultome of the «:aling vt the 

Landlord a 
gainſt the Te-- 
4 Crpy- 


$->, I 4. 
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| pen, and ſhee take a husband that doth ſurrender to the firſt 
| zn Reverſion, who is admitted and dyeth ; and after the next 

defireth admittanceand could not have it, but the Lord en- 
| tereth as an occupant, as hee might, and the husband and wife 
were willing to ſurrender to him in Reverfion for life, and the 
| Lord refuſing to keep a Court, or leave the poſſeſſion ; was 
| ordered to doeboth in this Court, Tothill 3. 44,45. Cary: 
3. Dyer 264. Fitz: Subpana 21. Kytch: 82.89, F.N.B. 12, 


| Cromp:7ur: 51.53, Seventhly,Lands that had gone for Copy- 


hold of inheritafice allowed here till they be recovered byLaw, 
Tothill 44, 45.Eighthly, A Copyhold granted by the Lord at 
a court held out of the Mannor, made good again{t the Ld. by 
decree of this Court, T othill 45 . Markes caſe, Ninthly, CAich: 
Eliz. In Chancery the Defendant would not admit the 
Plaintif to his Copyhold, under pretence that hee had for- 
feited it by cutting Trees ; but hee was ordered to doe it, be- 
cauſe hee could not prove the cutting was by his direQtions, 
Taylors caſe Tothill 140. Tenthly, The reaſonableneſle of a 
Fine npon a ſurrender ſhall bee Judged here; a yeares value 
of the Land was allowed good, Caryes Rep: 54. Eleventhly, 
The Court compelled the Lord to admit his Tenant, a Co- 
pyholder, to ſue at Law without any forfeiture, Tothil/ 2. 
and yet ſee before ſet. 12. Twelfthly, But if the Lord enter 
upon a copyholder for a forfeiture by breach of the cultome ; 
no reliefe is to bee had here in this caſe, Coo: 4. 24. F.N.B. 
12. Thirteenthly , Stove verſ. Whitmore, Hill 1649. The 
Plaintif ſued the Defendant to compell him, being Lord, to 

ake the Plaintifs Fine, which hee pretended was certain, and 
to admit him ; the D-fendant demurred becauſe it did be- 
long to Law ; but it was over-ruled, and the Lord ordered to 
keep court and ſet the Fine, and then that a Tryall bee at 
L3w ; but the coſts ſuſpended rill the Tryall were paſt : For 
the Plaintif had no meanes in Law to compell the Lord to 
keep court, &c. Fourteenthly, A cuſtome to pay an incer- 
tain Fine at every alienation of the Lord, will not bee ad- 
mitted here ; otherwiſe it may bee to pay it at the death of 


| — theLocd : Butacuſtome to pay Fine incertain at the death | 
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or alienation of a copyholder, may bee good and will bee 
allowed here, Carye» Rep: 7. Fifteenthly, Buc this Court 
oth not order for all Tenants in generall, nor for any lonzer 
fime than the preſent ; except ic bee by agreement between 
the Lord and Tenants, which if reafonable is here decreed, 
Caryes Rep: 27. 
For this take theſe caſes. Firſt, If I bee ſurety for another, gr t« Surety 
to pay money or to doe any other thing, and hee doth it not againſt the 
but ſufter me to bee dammified by it ; in this caſe I may here P'ircipaIDebr. 
if T have no remedy at Law, compell him to diſcharge me, D. '** © = EA 
& Sr. 4ib, 1, Secondly, 1f I be bound with 4 B to pay mony © 
at a day, and he is bound to ſave me harmleſſe, and at the 
day {pay the mony, and then ſue my counter-Bond ; he may 
avoid this Snit at common-Law : But in this Court I may 
compell him to pay me the money again, CA. 31. 32 Eli: 
Crom: 43, 44. in Chancery. Thirdly, If the principall Debtor 
and the Creditor will by agreement withont my privitie that 
am the Surety, continue the Debt after the firſt day of pay< 
ment, when I doe ſuppoſe it to bee paid : in this caſethe 
Court will compel! the: Creditor to take his retiefe of him, 
and. difcharge me, my Heirs, Executors, &c. ©les caſe 5. 
Car: Hares caſe 10 fac: Saunders caſe 10 Fac: Fothill 181. 
Fourthly, If the principall Debtor have lands deſcended, and 
his Heir have conveyed them in truſt , F may here campell |. 
the ſake of them to pay the Debts, Tothsl 182. Fifthly, If hee " 
aſfigne Debts, which bee: things in Action, to me:; I may re- . | 
cover them here, Tathull 182. = 
If a man hold my Land from mee, I may fue him here, and Upon a detey- | 
fappoſe hee doth keepe my Evidences from mee alfs, and pur n<r df my .. | lj ! 
him to ſet forth by what Title hee doth clayme it; wherein Lang WY | 
are theſe things. Firſt, if I have occaſion to bring an Action brim guar | 
for the Land and cannot tell the Tenant, I may fue the occu- recover them, | 
picr here, and hee muſt ſhew what hee or any other claymeth 5ScR. 26, þ 
to: his knowledge, that I may know who to fue; yer ſome | 
doubt of this. The Defendant held overhis term ; the court di 
put him-to ſhew what time his Leaſe was, Ad. 6 Car : Tothsll f 
x33, So the Conulce of a Statute did here force the Leſſee for v4, 


yeers 
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.. bring an action at law for them, I may recover them here.For 


yeers to- ſet down all the particulars of his Leaſe, to ſee whe- 
ther-it were extendible or not, 11 Car: Tothill 183. Totbill 
20, Creſwells caſe, T othill 99. Caryes Rep : 16. If one detaine 
from me my Evidences, and they be not in any box or cheſt 
locked, and I know not the certain contents of them, ſo as to 


explanation take theſe caſes. Firlt,/righrs caſe,circa 28 Eliz; 
in Chancery one did exhibit his Bill for Evidences of Land, 
and made himſelf a title to the Land,and the Defendant made 
himſelf a title alſo, and juſtified the deteining of them ; and it 
was referred to a tryall.at Law for the title,and ordered, That 
hee. ſhould have the eFidences with whom the verdid paſled, 
(romp: Fur: 44. Caryes Rep: 16. Secondly, If the Heir hap- 
pen to get Writings, that by Law doe belong to him, but in 
intereſt ts the Executor ; or the Executor pet writings that 


by Law doe belong to him, but in intereſt to the Heir, as 


Bonds or Statutes for the ſecuring of the Land of the Heir, or 
the like : in theſe cafes they may enforce the delivery of them 
here, Brooz Ovlig. 18. 68. Chattell 6. Thirdly, It one bce 


bound in a Bond to me for money, and hee hath gotten the - 
Bond.; I may fue here for the Bond, and for the money with- |. 


out the Bond, WeF. 


If one have any other goods of mine, and I cannot tell 


what they bee, I may ſue for them, to Diſcover and Recover 
them in this court, 39 H 6.16, And if I have loſt my goods, 
and cannot tell who hath them ; I may here ſuppoſe any man 
to have them, and put him to diſcover on his Oath, whether 
they have or know of them ; and albeic the caſe bee ſuch that 
I may by a Suite at common-Law recover them, yet I may 
here1n this court, for preparation to that Suir, force the 
poſſeflor to make and fer downe an Inventory of them, 
Cromp ; far: 45. If Lands bee given by one Deede ſeverally 
to two men, hee that hath the Deede ſhall bee compelled here 
to ſhew it, for the defence of the others Title, 9 Ed : 4.41. 
If the King had granted to mee all the goods of A, attaynted 
by Felony, and T know not the certainty of them ;- yet I may 
compcll any man that hath:chem to make:an Inventory of 
them 
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them in this court, 36 H: 6.26. Where Deedes doe con- 
cerne as well tbe Defence of the Title of the Tenant for life, 
as of him that poflcſſeth the Deedes, being to him in Reverſi- 
on or Remainder ; in this caſe it is nſuall for this court to Or- 
der them to bee brought into the court, Caryes Rep: 19. So 
in ſuch like caſes, where the Land is yet in queſtion, or the 
court hath not determined who ſhall have it, Caryes R yp : 
52. 18 El:z. ThePlaintif ſued for Tokens hee had delivered 
to the Dcfendanr, when hee was a Suitor to her ; ſhce con- 
feſſed part ot them in her hand, which the court forced her 
to deliver forthwith z and for the reſ?, that the Plaintif lefe 
them agzin(t her will , and ſhee delivered them to a friend of 
the Plaintifs that dealt berweene them ; and for that-Orde- 
red that hee take his Remedie againſt the friend Caryes 
Rep : 55. Wherethe Court doth fee cauſe it will force the 
Detendant to bring the writings in court, by a Dacens recum, 
Caryes Rep : 67.43.52.53» 

For this, take theſe caſes. Firſt, This court would not your anctus 
change an eſtate in Fee, depending on an Eſtate in Tayle, in rayle. 
Tothill 8& Secondly, An Eſtate in Tayle was Ordered to be 5ScR. 17. 
cut off, againſt the Proviſoe of a Deede, only to make a wife 
a Joynture, and to ſettle the roſt as it was before, Baylyes 
caſe, 38 Eliz.: Tothill 82, A, deceaſed, late Father to the 
Plaintif, did give the Land Entayled to the Father of the De- 
fendant, reſerving forty pound Rent to him andhhis Heirs, 
after granted twenty five pound, part of the Rent, to the 
Plaintifs for their lives ; the Defendants Father did attorn 
* and pay the Rent to the Plaintifs, till two yeeres before his 
death, after the iflue in Tayle refuſed, but was Ordered here, 

Caryes Rep. 92. A Father being Tenant in tayle of Land, 
ſells this Land, and leaves as much free Land to diſcend to his 
Heir in Tayle ; in this caſe it was Ocdered that the Heir ſhall 
repay the money paid by the Purchaſor, according to the 
Fathers Will, or elſe the Plaintif ſhall have che Fee-ſimple, 
Ruled, Pearces caſe, Tothill. 183.184.  » About the way 
* In this court a man (hill have Reliefe for the recovery of 4 — of 
his Land, Debt, or Duty, where by Law hec hath none. Far ,; Dow _ 
of _ Mammnm the Sc. 18, 
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Rent, 


Exceuor, 


the knowledge whereof take theethings, Farit , 1f I have @ 


200d Tick to Land, but have lolt myconveyance, I'may Re» 
cover.my Land im this -conrt, Caryes Rep = 24. Goflers caſe. 
The Platntif ſued to have his Leaſe, and ſuppoſed rt to end at 
Lady-day 1604. had it Decreed, and afver, finding the Leaſe, 
ir did not end till 1605. afcer hee moved hee might continue 
the Land till 1605 ; but it wonld not bee granted without a 
new Bill, Cary-s Rep: 25, Secondly, If 1 havea good Ti- 
tle to Rent, burno meanes to-gaine it, as if it bee a Seck, and 
Jhave had no Sei{tn of ar, or another Rent, and I have nor 
had any Attornment of the Tenant, or the Rent is by ſome 
accident without any recompence for it diſcharged, or the 
hike, 1 may recover it here. So tf-it hath beene ufaallypaid, 
but I can thew no Deede of tn, Tarbill, 171, 172. 77. 172. 
And yet fomeſ:y in the caſe of lack of Serlin of a Rent I ſhall 
have no remedie here Coo: wper Litt : 159. So the Lord Kee- 
per and Judges, 2. 1596. Caryes Rep: 5. But a man pol- 
ſeflcd of a Leaſe for yeeres Devited 4 Rent out of it , without 
clauſe of diſtreſſe, and madethis wife Execucrix, hee marri- 
ed, andiho and her husband fold che Leaſe; -in this caſe the 
court Ordered the Recompence to'bee made by the Execu- 
tor. and would not charge the land, 9 Fac : Warts caſe, Tot- 


Efpecialty lot hill 77, Thirdly, If one-owe mee money on an Eſpecialrie. 


Limitation. 


and I have loſt it, or cannot.come atit, yet if I can proveit T 
may recover my'moneyhere, Caryes Rep: 25- Fourthly, If 
Iſne for, and recover a Dchtat'common-Law, and for Er. 
ror it is reverſed in the Exchequer-chamber, I may after not. 
withſtanding recover tt here -Curtings caſe, 40 Eliz * Caryes 
R-p : 8. Fifcly, Infome caſes, alveit I bee .gone in point of 
time bythe Statute of Limiration,'21 Jac: by not ſuing for 
tt in time yet) (hall have reliefethere, eſpecially when ir hack 
been demanded within the time ; or when it is given and 


 direR+-d to bee paid by Will, Torhifl 178. 179. 53, Sixchly, 


An Elegit beivg returned and filed, and the time thereof 
elzo{.d, and yr the Plamtiff|unfattsfied his Debt ; hee was 
xe lievedhere arid the Blegitrevived, Torkil 179. Seventhly, 
This Court will order the Lands extended $0 bee delivered 

to 
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to bee delivered to the Plaintift in execution, and at the value 
it is found, Tothiff 178, Eighthly, If the King had given for- 
feit ppods to A ; hee might have recovercd it here, 39 H: 6. 
26, Ninthly, But if Lands bee extended by a Jury much un- 
der value, aud there bee no praftife in the caſe, it ſ:xcms no 
remedie is to bee had here, for the Debtor may help him 
ſelf by payment of the money, Cromp: Jar: 55. 15 H: 7, 


Dupleyes caſe.. Aud it a Defendant hath waged his Law in an Barr in Aion 


Aion, and thereby the Plaintif is barred, or a grand Jury finall, 
in an Attaint doe finde with the perir Jury, though never 

ſo much againlt Truth, and a man have twenty witneſles to 
diſprove it, this court will not give reliefe, D : & St. 31 
Cromp: fur: 4 


9. 
For this obſerve theſe cafes, Firſt, The meaning of a Will About a Deviſe 


is to hee performed, and will bee Ordered here, Cobs cafe, 209 Bow it thal 
T ot 411 141. Secondly, Anaverment of a Will not allowed he 
; : : - p-rtormcd in 
by Law, will bee received here, to have the intent perfor- tquity. 
med. Tathill[188.189. Thirdly, Lands deviſed to two, to 5Sc&. 19, 
bee equally divided betwixt them and their Heirs, agreed and 

Ordered here to bee a Tenancy in common, and the ſurviver 

denicd to bave all, Torhi// 79. Fourthly, Doftor Ford, by 

his Will deviſed his Land to his wife in theſe word , (»ox per 

viam fides Comiſſa ) for which his ſonne might ſue her, but. 

hoping that if his ſonne grew thriftic, that at her death ſhee 

would leave the remnant of theſe Leaſes to him ; ſhee mar- 

ricd Greyſall, and before marriage hee did write to her that 

ſhee ſhould diſpoſe theſe Leaſes at her death, afrcer marriage 

he ſells the Leaſes ; the ſon ſues here, but had no relief, Cares 

Rep : 22.23. | 

The Plaintifs Father, ſeiſed of Land in Fee, by a Vancupe- 

tive Will deviſed three hundred ponnd out of his Land, to be 

paid to raiſe portions, two houres before his death, and be- 

cauſe the Father had diſinherited him of other Land, the 

Court freed him of this payment, 13 fac : Samburns caſe, 

Tothill 184. The Plaintifs Father did fully reſolve that hee 

ſhould have the Leaſe, make 2 kind of deviſe of it to him; div 

vers times:lay chat hee had 'given it to him, the Defendane 
Mmmm 2 thav 
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that hid che Leaſe, fay and proteſt, as he was a Chriſtian man, 
he ſhould have it, offered an agreement, and to give him two: 
hundred pound for the Leaſe ; It was Decreed hee ſhould 
have it, Redmans caſe, 28 Eliz: Tothill 69. A Dcviſe void 
in Law, by reaſon of a mi{-recital} of a Grant, and lack of 
Attornment, Decreed here to bee good, Bacons caſe, Tothill. 


739. Abreachofa condition npon a Deviſe, was here hol- 


Ltpon a fraudt- 
lent praQtice ro 


avoid a Leaſes forteitYhs Leaſe for a condition broken, and then take back 


pen againſt the Heir, Serjeants caſe, 39 Eliz : Tothill 77, If 
there bee a great overplus of Eſtate, and no diipoſalt thereof 
by the Will, this court doth Order it to the Teſtators kinſ- 
folke and to charitable uſes, Brererors caſe, 6 Fac : Tothill 87. 
A Deviſe of money to a woman, if ſhee would bee dworced 
from her husband, was D:creed good, without Divorce, 
Tenants cafe, 6 Fac : Tothill 58, If one poſleſſed of a tearm 
Deviſe it to another beſides the Executor, and hee have nor 
Aſets to pay debts and ſell it, there is no Reliefe to bee had 
here : Bur if hee have enough beſides, and yet ſell it, the Le- 
4tee ſhall have reliefe here againſt him'; and if the buyer did 
know of th2 Deviſe, the S«bp&-4 ſhall goe againſt them both, 
but the court will not avoid the fale ; before the fate haply 
the court will not avoid the ſale : but before the fale happily 
the court will prohibit it, Plow: 539. 519. See more in 
Set : 9. before. If Aand Bbebound joyntly and ſeverally 
tC, in 2 bond of a hurndced pound ; and C gives to A all 
the debts hee owed him : C died, and his Executor ſued «4 
for the debts. A complained for Reliefe here; in this caſe. 
the Lord Keeper doubted upon the manner of the Deviſe on-' 
ly, being clcere that if che debt had beene from A alone, hee - 
would have relieved him, 6 (ay : in Chancery. If one give 
his Leaſes to his wife, thus hoping that if his Son be towardly 
hee will leave them to him, but not that he may ſue her, and. 
before her ſecond marriage he promiſed to leave them ro him; 
yet after the marriage he ſold them, and no remedy could bee 
bad here, Cares Rep : 22. | 

On this Obſerve theſe caſes. Firſt, If Leſſee for yeeres De- 
miſcth 11 of the terme to another, and afcer, covinouſly, 


the 
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bee relieved here, 1 Ed: 4.4. Cromp : 64.65. Caryes Rep ; 
18. See Sett: 12 before. Secondly, If one enter into a Sta- 
rute in my name, it ſeemes I cannot avoid it here, but I ſhall 
have remedie by a Writ of Deceipr - But if hee bee of 
my name alſo, I may againſt this avoid it by Plea, Caryes 
Rep. 22. 


Deede of Gift of his goods, to defraud his Creditors, 
and continued the poſieflion of them, and tooke San» 
Atuarie and died there , his Execurors . having the 
Goods might bee chargeable here, 16 Ed : 4. 9. Caryes 
Rep. 18, © 

' If one buy goods of mee for money, and after, being a 
begger, and purpoſing to defeate mee of my Debt, gives the 
s00ds to one 7 S, but uſeth them all his life time and dies,and 
then his wife kept them ; ſhee married, and her husband kept 
'them ; in this caſe 7 it ſeemes may here ſue the hnsband and 
wife upon this Covin : for they cannot bee charged by Law 
as Executors of their owne wrong, becauſe the goods were 
the goods of 7 $ in Law, 16 Ed : 4.9. Cromp, Fur: 62.63. 
Secondly, If one ſue for Land, and the Defendant, hanging 
the Suit , make ſecret conveyances of the Land ; this courr 
will Order him to diſcharge the Land thereof, Torhill 108.. 


Farme cum pertizentiss, and after gets a Grant of it himlelfe, 
to avoid the Dzede ; this court will avoid this, Harbizs caſe, 


thing ; albeit hee ſell it to Purchaſors, and a diſcent bee caſt, 
ret this court will Order the reaffuring of the Land, LZewss. 
aſe, Tothill 42.43. Fiftly, If goods bee given to. defraud 

reditors, in ſuch a caſe as the gift bee not avoidable by the 
ratntes, poſſibly the Party may be Relievedhere,16 Ed: 4.9. 


ixchly, If a Debtor will colude with ſome of his friends to praud upon "lg 
<ceive his creditors, and his Friends breake their Truſt with Fraus. wo, 


Mmmm 3 
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the land or leaſe againe ; in this caſe the Leſſee of parcell ſhall. . 


Thirdly, Tf a Scrivener appointed to draw a Deede of a Farm To avoid a con- 
and all the Land belonging to it, makes it of. purpoſe of the veyance, 


Tothill 99. Fourthly, If I beea ſimple man , and another, 7, ger 2 mans 
nningly, procures mee to convey my Land to him for no- Landfrombim 


If, before the Statutes of fraud. the Nebtor had made a ro 2void aDebe 


| 
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kim ; it ſeemes this court will not give reliefe in this caſe, 
fallere fallen ers zoweſt fraws;; And. yet ſomtimes the court, 
1n this cafe hath Ordered the goods, ſo conveyed by fraud, to 
| the creditors, Caryes Rep - 13.7. Seventhly, If a copy of 
| court-Roll bee indiretly entred , the Party wronged may 
have reliefe. here , and albeit the Homage finde the Co- 
py true, yet this will nor hinder Reliefe, Caryes Rep: 55. 
1; one fell Land, and before' the Aſſurance made, convey it 
co , another that. knoweth of the ſale, it will bee holpen 
here. So if hee convey it to another- that hath notice, 
Caryes Rep : $2. So if hee convey it to any of his children, 
T othill 107, © 


' Up3n fall»od If two Executors bee, and one of them releaſe the Debts 


{as hee may) and there bee not enough beſides to perform 
the Wilt; in this caſe the other Executor may ſue him in 
Chancery ; and if there bee covin between him and the Debt. 
tor, the Subpe1a may bee had againlt them both, 4 H: 7. 4. 
Cromp: Tur: 106. 11 Ed: 4. 2. And if one bee bound to 
rwo in an Obligation, to the uſe of one of the two only, and 
the ether releaſe the Debt (as he may by Law)he to whoſe uſe 
it is, may have reliefe here, and againft them both if che Debt- 
ror were privy to it, 7 H: 7.11. If two have any comodity 
of Land or Goods together as Jointenants, or the like, and 
one of them take,or ſell all from the other: in this caſe,if ir be 
in caſe where hee hath no remedy by Law, asin ſome caſes 
of Merchants that are Partners, and in ſome ot hers ; the 
party grieved may have remedy here, D: & St: 12. 175. 
(romp: Far: 49, And yet in (aryes Rep: 21, it is ſaid, That 
if one Jointenant take all the profits, the other ſhall have no 
remedie,except there be an agreement or promiſe of account, 
If two Copartners or Jointenants joyn ina 2. [mpedir, and | 
the one of them plead covinouſly ; this Court will compell 
him ro joyn with the other in the Plea or Preſentmenr.. Soif| * 
| Lands bee given ſeverally, by one Deed ro two men ; hee 
whichhath che Deed, ſhall bee compelled to fhew it for rhe” 
: defence of the others title, 9 Bd: 4.41. {ares Rep: 15, One] 
Exerutor ſued another, ſuppoſing that'divers Goods were left "2 
| with 
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"Far: 48, 49. Caryes Rep: 20. 26. Tenant intayle after.pol- 
bility of iſſue extin, ſhall 'nor bee reſtrained, D: & &5:, ; 


” Of Ghana: - '.. © a 


with them to-bee delivered to children at their Full age ; And 
the truſt and charge being joyne which may ſurvive, hee de- 
fires they may give Bond one to the othec, that they, or if \. 
they dye, their Exccutors ſhail pay the children their, Port, | 
tions when they come of age; and ic was thought fit to bre 
decreed, Caryes Rep: 79. Two are made Executors to the 
ule of children; one of them. gets the Eſtate into his hands, 
*makes a Teltament, and gives in Legacies as much as this and 
all.che reſt of his Eftate, and dyes ; his Executor was ordered 
here, firſt of all, out of all the Eſtate to fatisfie this eſtate 
of the firit Teltator, #ray ch: Juſtice caſe, Caryes Rep: $6, 


In ſome caſes where an injury 45 done to me, the which To have Pro. 
1s continued and increafed, I may Ray ithereby a Prohibi> hibicon ro ſto> 
tion ; asin caſe of ſome waſtes, by cutting down of Woods, *" "1'y- 
or ploughing up of Grounds ; wherein take theſe things. Wh 2s 
Firſt, A Prohibition was granted here to ſtay the ploughing 
of ancient Paſtures by the Tenant thereof, Torhill 59. Se- 
condly, The Leflee of an Eſtate diſpnnithable of waſte, was 
here prohibited to deſtroy the'houſes, Horgan caſe, Tethill 
92. At another time to doe walte 'in Woods and Houſes, Leaf: withour 
Kings cale 4. Car: Tothill 82. And the Leſſee of ſuch a Te- 1jcachment 
nant was here forbidden to doe waſte, 11 ac: Tothil! 82. of Waſte, 
And a Biſhop made a Leaſe before 1 9. Eliz: without im- 
peachment of waſte, which was confirmed bythe Deane and 

Chapter. And the Leflce cut Timber, and it being moved | | 
here, rhe Lord Keeper faid, becauſe the Biſhop was punith- Ft 
able for walte ; therefore hee would forb{d it, ocherwiſe nor. * 
But hee did not forbid the ſale of what was-cut, 754: 6.:Car: = þ ſ? 
'TheBiſhop of Sarums caſe. Thirdly, Lefleeforilife the're- Tinber, L. 


-mainder for life, the remainder in Fee and the firſt Leſlee. for 


Hfe doth waſte ; in this caſe, albeit heeiin-remainderin Fee - 4 Mi 
hath no remedy by the common-Law ; yethee ſhall have a * 04 | 
Prohibition to reſtcain him from doing more waſte, 'Cromp: yl! 


4 . 
- *. 


-2, &. 3+ Fourthly, Birch Trees in ſome Countries agreed © 43 
ns | | ; "_4 | At | 
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| fo bee Timber-Trees, and here forbiden- to bee:.cut down, 
8 2ac: Tothill 86. Fifchly, Tf the Leſſee 'of a Copyholder dig 
| Gravell, or cut Trees, 'or the like, 'which is not waſte in the 
Copyholder ; yer he may bee reltrained,. = Rep: 63« 
Sixthly, Two houſes -adjoyning being upheld by one main 
wall ſtanding apon the Freehold of = party, and one of 
them hath neceſſary Rooms ſtanding upon the. others 
Kitchen, and hee went about'to pull down his under-Rooms, 
which would bee the ruine of the uper-Rooms ; an Injuni- 
on Was granted toſtay it till examination of the matter, Ca- 
ryes Rep: 90. | BP 
About an in= This Court doth order Incloſures of common grounds 
cloſure. when it is for common good ; wherein take theſe caſes. 
Sc. 22. Firſt, It hath ordered Colledges, and the Perſon of a Church 
| to agree hereunto, Tothill. Secondly, Becauſe Lands have 
been incloſed thirty yeares together by conſent of moſt of 
the Pariſh ; it was ordered fo to continue, Pigors cafe. 4 Jac: 
And yet in 2 Car: in Ingrams caſe, the Court would not 
| binda man that did not agree to it. Thirdly, CAC 22 Fac: 
 Triggs caſe, The Court would not decree an Incloſure, be. 
cauſe it was a Depopulation, and the Plaintiff refuſed to give 
the Defendant amends for his common. Fourthly, If any 
prejudice bee to the 'High-wayes, or any converſion of Til- 
lage into Palture, or ſuch like publique prejudice by the.In- 
cloſure ; this Court will not order it, Tethill 109, 110, 111. 


Fifthly, The Defendant once agreeing after diſzgreed, was 


ordered to ſtand' to his firſt agreement, Foxes caſe 13, 
Car: ; 

Deeds how to AReleaſe was pretended to bee loſt, and it was depoſed 
be proved here. jt had been ſeen ; but this not allowed for proof unleſle hee 
would ſweare that hee had ſeen it ſealed and delivered ; it is 
not ſufficient to ſay hee ſaw itafrer it was a D:e6d : And no 
Dced-is to bee allowed here unlefle it bee produced, or the 

Execution thereof proved, Caryes Rep: 31. 
OS JIN A Bill was brought againſt Executors to the father, who 
"2 3; "was Guardian in Soccage for the profits of the tand which he 
bad rcccived of his wives childs Land, and the Plaintiffe did 
; aver 


os os. ets 
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averr they had Aﬀets, and the Defendants demurred, becauſe 
they were not privy to the Account, but were ordered to an- 
ſwer, Cares Rep: 54. The Suit was for certain Rents, Fines, 
and Woodfales, received by the Defendants Teſtator du« 
—_— Plaintiffs minority, and it appeared, that if the Plain- 
ei 


ad made good proof hee had been relieved : A com. :- 


mifſion was therefore awarded by conſent, Caryes Rep: 114, 
And yet in the caſe of Fleetwood 21 Eliz: It was ordered, 
That if the Plaintiff did charge the Defendant by the Bill, 
for the Iſſues and Profits meerly by way of Account, then 
that the Defendants ſhould not anſwer : but if they were 
charged by way of promiſe ; then that they ſhould anſwer, 


Carjes Rep: 114. But it ſeems the practice d radon reac | 
ward good: ,,.., 


This Court regularly will not make a void 
But ſome uſe it will make of it for evidence and advice, eſpe- 
cially when an. Award is finall and reaſonable as to all the 
matters in difference between them : and ſometimes it will 
decree the very things themſelves contained in the Award ; 
and then eſpecially when the parties hands are to it, ſhewing 
their agreement to it, Tothill 16, And therefore a Suit being 
for Land about a cuſtome, and both parties agreeing that the 
Judges of Aſſize had made an Award in it ; it was decreed 
chat both parties ſhould perform it, and thar either party 
ſhall have InjunRtions one againſt the other , Byrrers caſe, 
2 Eliz: Caryes Rep: 47. and in 19. Eliz: The Plaintiff ſued 
to have an Award made by certain Arbitrators indifferently 


| choſen to be performed ; for performance whereof both par- 


ties were bounnd one to other : One part wherof was, That 
if any difference ſhould afcer ariſe , the ſame Arbitrators 
ſhould end it; and the Court ordered the Bill ſhould bee 
retained, Barkers caſe, Caryes Rep: 57. And 19 Elix: there 
was a Suit to have an Award in writing made by the Lord 
ch: Juſtice, and under his hand, and the hands of the par- 
ties decreed ; and the party was called by Procefle to ſhew 
why it ſhould not bee ſo, Wakefields caſe, Caryes Rep: 64. 
And where an Award is good, there this Court will order 
the performance of it, and grant InjunRion as occaſion (hall 
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Under value. 


Iointenants, 


bee to ſtay Suirs againlt the. meanmg; thereof, Caryes Rep: 
ToO64 * : SAD XC 71 
| A Suit was Gronght here, and becaifſe it was for ſix- pounds 


only, n was diſmiſſed, Marbers cale, 21 Elizz: Caryes Rep:- 


$3. Another in the fame yeare being for. five pounds for 
Ph; was difmiſted, Richaras caſe, Cares Rep: 100, Sons 
nother being far a Rent of ten thillings by the yeare only, 


was diſiniffed;, Knightons caſe, 21 Bliz:: Cares Rep: 86. 


So alſo another the ſame: yeare was difmiſled, becauſe the 
Eand ſued for was not worth fourty ſhillings a-yeare,. Towns 

es caſe, Caryes : Rep: 74.. So another was diſcharged the 

me yeare, becauſe it appeared to beefor nothing but a li- 
berty to dry cloaths upon a paroll-agreement 'only, Hambyes 
caſe, Caryes Rep: 76. And in that yeare alſo was another 
Suit inthis Court for a Hawke and certain evidencesſuppo- 
{-4 to bee in the hands of the Defendant, and the Court ob. 
ſerving. that the evidences were put in for a colour only, dif- 
miſled it, Glaſrers caſe, Caryes Rep: 82. . And yet ifit bee 
under value and for the poor of a Pariſh, the Court will 
heare it; Cares Reps 103, This Court will not order, That 
the Survivorſhip of Jointenants ſhall not hold place accor- 
dingto Law.. And yet two Fointenahts were, and :one.of 
them did protmife the other upon hisdeath-Bed, not to take 
advantage of the Survivor, but:toſuffer it to-goe tothe pay+ 
ment'of the others Debts, and thereupon: hee Deviſed [part 
of it to pay his Debts; and this was decreed, /and thrar'the 
Survivor ſhould make the Eftate accordingly, Sprizgs caſe, 
21 Eliz: Caryes Rep: 81. And in Mich: 77.Car: two joynt= 
Purchafors were, and one of chem D:viſed his part for pay- 
ment of his Debts, and it was ordered here, ©I/athers cafe, 
Tothill 79. But if. Lwo Jointenants bee, and they cannot a« 
vree upon the preferirmemt toa/Church, but ſuttera lapſe ; 
there is no remedy here, D: &-St:1.2,ch.33. Two join- 


. tenants, Siſters, of a Leafe for-ycars, they marry, one of them 


dyeth, the other claimeth the whole by Survivorſhip; and 
the husband of her that'is dead fued here, and pretended, that 
there was ſore ſecret At done in her lifebywhich:the Join. 

| cure 
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tare was ſevered, but the court would not order the Defen- I 
dant to anſwer it, Caryes Rep ; 9. 


If one have my money, and I perceive him going out of the vo exeac ve... © 
Land, T may by ſuite ttay him here cill he have giver me ſecu- gn. 
rity'to pay me, upon the Statute of 5 R : 2.ch.2, Cromp-: 
7nr : 64. Tothill 136. | 

This court doth not give Remedie in criminall things,nor in 
caſe of miſdemeanor , as for per;ury , forgery, or the like; For miſdemeas 
and yet for miſdemeanors done in this court, it - will give Re- 2%. T 
liefe, 'and puniſh theoff:ndors, as in cafe of Perjury in this 
court; miſ-carriage of a Commiſlioner in examination of 
witneſles, or any praftice here by a Suite, examination of 
witnefles or otherwiſe, Caryes Rep: 56.63.68.72.75.90.99, 

6, 68. | 
; Alſo Reliefe lyeth here in divers other caſes, As Treſj aff, 

If T bee Leflce for life or yeeres, and a ſtranger doe waſte, 7,416 qamase 
againſt my will, whereby 1 am liable to a Suite and loſſe of g 
treble damages therein, and I bring-my ation. of Treſpaſſe 
and recover treble. damages againſt him, as I may, and after 
it hapneth that hee in Reverſion, before hee fueth mee, dieth, 
ſo that now the AQtion againſt mee 1s gone ; in this caſe the 
Treſpaſſor ſhall have Reliefe here, to have againe his. treble 
damages, D: && St: 34. Cromp. Fur : 49. Caryes Rep: 2. 

Tf Feng for life, 'or in ge Mie his wife a. Tae: _ 
which come upon-the'Land after his death ; the owner of the 
Land it ſeemes will not bee relieved here in Equity, for this is 
for advancement of execution of Juſtice, D:; &- Sr: 38. 
Cromp : Jar : 49. So, if one ſued for Land here, and-it ap- 
peared the Defendant had -beene in poſſeſſion a hundred 
yeere, andit was diſmiſſed, Caryes Rep : 110. ; 7 

A'mah married a co- Heir, -and-had children by her that are Us Courtefie, 
dead, and hee ſued here to bee Tenant by the courteſie, the S<&. 24. 
land being conveyed to:them-and their. Heirs joyntly, and the 
court refuſed to Decree it here, -CoWlyes caſe, 20 Fac :-S0 
the continued.poſſeſſion of the Baftard-ezgne ſhall: prevaile in 
'Conſtienceas well as in Law, :againltthe malier. purſue, D: &- 

St':' $544 Cares Rep:'5. - SO, if one have waged; bis 
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Law.to,my Aion of Dcbr againſt him, though never fo fa 
To'cudown fly, I can have no remedie in this court, A Leaſe is made of 
Tres. a Houſe and Wood, wherein it is covenanted that the Leſſee 

ſhall have Houſe-boote and Fire-boote, by which is under- 
ſt5od that hee is not to have to any other purpoſe, bur tha 
they belong to the Leflor ; and in this cafe the Chancery doth 
aſnally help him to ir, leaving ſufficient for the Leflor, ('a- 

ryes Repx 18. 
Upon an En- One Poole was bound to C a Merchant, in a Statute ; af- 
g2gement. ter B lent Poole five hundred pound to buy a'Mannor, the 
which he did with this money; and within foure dayes after 
the Purchaſe, made it over to B, for the ſecurity of his 500.1. 
| Aﬀeer C ſued Execution of the Statute, and had the Mannor 
in Execution : Z ſued here to bee Relieved in Equity but was 
denied, Cromp : Fur : 63. | 
Copyholders. Tf one was ſciſed of copy-hold Land in Fee, and had two 
Poſſeſjio ſororu daughters, by two venters ; the daughters entred and tooke 
in a C-pyhol- the profits divers yeeres together, without doing Fealties or 
at paying Fine, or any admittance by the court, and the eldeſt 
dyeth without iſſue : Bur it was here Decrecd, upon this : of- 
ſeſſion, That the collaterall Heirs of the eldelft, and not the 
ſiſter of the halfe blood, ſhould have the Land, and it was 
ſaid that the poſſeſſion was Seiſin ſufficient without admit- 
cance, to makethe Heir inheritable, Dyer 292. Cromp : ar : 
53. The coppy-holder had-a daughter by one woman, and a 
| ſonne by another woman, and hee died, his ſonne within age, 
Poffeflion of Who by the Lord was committed to the Mother, who. cntred, 
the Mother for and then the ſonne_ died before his admittance,. by paying 
= _ co:-Fine or Fealty, and the daughter ſued in Chancery to bee ad- 
mooy- mitted, but was denied, for it was faid the Mothers poſſeſſi- 
Damages. OA Was his poſſeſſion, Dyer 242. A man may at this court 
recover damages for the profits of his Land kept away, in 
ſome ſpecial{ caſes, and for plowing up his grounds , cutting 
downe his Trees and other' Waſtes.,: in many cafes where 
none may bee recovered by Lawe, Tothsl! 6." 51. 5.2. Br 
where one hath-Righit. or Title to-Land, for which hee 
can recover no. damzges for | the meane * occupation 
- : thereof 
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. thereof ., albeir hee may Recover the Tand there; 


Regularly, no Remedie can bee had here, D; & St : 
ls:1, <<: 19. s 


If the collaterall Anceſtor of the Deviſce doe releaſe to the Releafs with | 


Difſeiſlor, by his procurement, and die ; this warrantie will warranty to bar 
barre, albeit they know right to bee in the Diſſeiſee, and in. * Pificizor- 
tend to barre it, and this is remedilefſe , Cromp : Fur : 55. 
D: & $t: 154. Andif I have two ſonnes, and the eldeſt 
goe beyond Sea, and is ſuppoſed to bee dead, and I die, and 
the younger brother entreth and aliencth the Land with war- 
rantie, . and die without iſſue of his bodie, leaving no 
Aﬀets to his clder brother, who is his Heir, and hee doe after 
returne., hee ſhall have no Remedie hexe, hee is barred 
in Law and Equitie, D : & St : chap: 39. Litle : Sit: 
704. 705+ 707. | 

If one hold my Land by covenant, and doe make waſte in Waſte, 
it, 1 may be relieved againſt him here, Torhill 188, If there 
be two voluntarie Deedes, uſually the court doth Decree the 
firſt ; bur if the lalt bee for payment of Debts, it doth De- 
cree that Deede, Tothill 54. One ſold a piece of ground Highway A- 
wherein was a highway, and did not except it ; But it was 6c. 
Ordered here to continue as before, Nowells caſe, M1 : 3 Car. 
Woottens caſe, 10 Car. Tothill 70. The: contents. of a Man- 
nor being in queſtion, it was referred to a Jury to finde as it 
had gone by uluall reputation ſixtie yeeres palt, Caryes Rep : 
24. Parcell or not parcell was D.crecd here, and the Land parce11; 
lying intermixt and not to bee diſtinguiſhed, Ordered: to bee 


fer out, .notwith{tanding the Defendant: under the generall 


words of his Decd, had. long enjoyed it, Deaze of Windſors caſe, 

Every Eſtoppell in Law, is not an Eſtoppe/! in confcience, 
For, ifa lawfull Heir and her filter, a Baltard, had ſued out Eftorple.. 
Livery together, the lawfull Heir might have had: remedie - 
here, D: &&+ St : 34. In theſe and ſuch other like cafes, where 


nua__—_—_— 


-- 


ns ordinary remedie is. given by the common-Law, Reliefe 


may bee-had here, and no where elſe, by way of Bill and An- _ 


| Gwer.. : ;But in caſes where there is an ordinary and' clcere 


Remedie for ay injury by 'the common- Law, this Court 
| Nnnn 3 wall. 


Sc. 35. 
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 Waies, 


Commons, 


- Cuſtomes., 
Sc, 26. 


To avoid a 
mans own Deed 


Aftio perſona- 
its, 


will not meddle with it,z29 H: 6.26, 7-H: 7, 11, as in divers 
of thecafes before. And therefore in caſes of Titles of com- 


mons, wayes, or upon cuſtomes, preſcriptions, . or the like, 


no Relicfe is ro bee had hete. And, yct.in. Wentworths: caſe, 


2 Eliz: Afﬀotd, courſe.,. or common of paſture, was De 
creed, Caryes Rep : 46, Alſo in this court one ſucd, for 
common of Turberie and Paſture, and the Defendant e- 
murred and was over-ruled, Caryes Rep : 64. Allo, in} this 
court one may ſet. out or aſtertame a common, or fer out 
the bounds ofa way, Cares Rep : B3: Tottad 48.49, A Bill 
2llowed for a Title of common, to. examine Witneſſes, and 
upon Publication to goe to Law, 39. Eliz :, Throckmortons 
caſe *: Nor can one fuein this court for Debt: upon, a Bond 
or Bill,. Treſpaſle, 'Slander or the like, .or to.avoid a fraudu. 
lent Dcede made to deceive Purchaſors or Creditors, nor fuc 
to prevent awoman of her Dowre, becauſe herhusband was 
de non ſane memorie at the time of the marriage, for in theſe 
caſes the common- Law guverh /Remedie : Nor to have the 
penaltie upon a. peenall-Statute, by way. of Information, 
39 Eliz, : Cowarascaſe,T othill 18, Carjes Repi57.Andyet 
fome- circumftances, as lack of witnefles,. or. the like, .may 
make theſe caſes fit for the Chancery, athill 10. 39.H 16.26, 
7H: 7.11, Cromp-: far ; 65.44. Tethill 189. And this 
court hath ſometimes: Decreed - theſe things, as 6 Eliz : 
there was a Decree that the Tenant Mould /pay his Rent, 
and doc his ſervice ,arid the Arreares thereof, Caryes Rep.s 2. 

Andin cafes tending, to overthrow. a Maxime or funda- 
mentall point of the common-Law ; this. Court:is tender and 


. will not eaſily admit any Suitin it : And therefore if aman 


de non ſane memorie make a Deed , he himelfihall notbee 
received here to avoid his own Deed,:Ceod: 41.127. And yet 
a man may have reliefe here againft» his own. Deed; bee it 
Fine, Feoffment, Releaſe or otherwile, 4n caſe where it was 
unduely procured by practice, fraud or force, or without any 
confideration at all, Torhil!-42, 43. (ronpe Jurr-53.-Dyer 
169. ſee Sc. 8. before, Tahill 1703/17 2,738; I manidoe 
a perfonall wrong, and: dye; 'the party nd 

| nf | lefle 
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lefle botty in Law:and Equity, v0: 4. 127..: And hence itis 
Ttharif my;goodsbee fold in a Marker overt, and'the proper- 52'< of goods, 
tie altered, I ſhall have no remedie in Equity, D:-&+ St: 49, 123 Maker, 
7 H: 7:12; TFawomab keviea Finewithfeare, and byjakind þ;,, 1, . feme 
of compulſion, and ſois barted; ſhee hath.vo remedie in Law C,yu,? 
or conſcience; D? & St: 5. T3 | 
if z leaſe bee made -rendeing' Rent with a clanſe of Re To have a Re-. 
emcie, the Rentisbehind, :and the Leflor dye before any de- <rvrie. 
mand made thereof : in _this-caſe his Heir may not enter in + 27: 
Law, nor will this' Court enable him fo to doe, D: ©: St: 
ch.20.1.1. And hence it is that if a Tenant in tayle after y, , 
poſſibility of iſlne. extin&, commit waſte ; no remedie can © 
bee had” againſt him: here, no” more than in Law, D: St: 
12; ch. 3. Ifaman have #:wife an inhegitrix, and her fa- Tenant by the 
ther dyerh; and: hee: makethrall/the ſpeed-hee can to make-his Courtelie, 
efitrie, but his 'wifedyeth before hee can doe-it : in this caſe 
hee canhot bee' Tenant by the Courteſie ;- but for this hee is. 
remedilefle ir Law and Equity both, 'D: &- Sr:4. a. ch. 15, 


Tf a farher leave his ſon- and: Heir- 4 great Debt, and Aﬀers Heir. 


in Landtopay ity he cannot avoid itin Law nor Equity, D: 

& $t-1, 2.49." Andifa man make aLeafe of Land to a'man Huh 

and his wife, rendring a greater Rent than the Land is worth, Wit "" 
andthehutband dye'; the wife:may chaoſe whether ſhee will - * 


meddle with theLand. So1f t:icome:ts-Executors they may canta | 


refuſe it if they have not Aſets belades;_ and this Court will 


-not/eompell them 'to occupie: the Land and pay the Rent, 


D-&$::'121, 122, And yet'in-fome iof the'cafes of this na- 
ture, ſometimes ſome-cirqumſtances make it properly exami- 
nable in this Court, -» ; \ | | 
So allo it'isin cafes tending to overthrow Adts of Parliz= 5cn; 28. 
mehit:made for the publique good:and generall Repoſe of the 
People: + in theſe caſes this Courtiwillnot:eafily admit of a 
complaint : And hence it is that regularly it doth not give 
reliefe to a man that is barred by a Fine with Proclamation, Fine, 
and no claim or commonrecovery, D:' & St: 40.155, 33. 
So that a woman that wasa feme Covert when thee levyed 
the Fine, cannot come here and fay ſhee did it for feare,D: &- 
: $t:. 


- Tac. 
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St: 155. Caryer Rep: 5. And in'thiscaſe alſo the caſe may 
bee fit for Equity in ſome caſes, as bf a Fine levyed by an In- 
fant, or the like, & ; s 
Recovery. A Deviſe was of the Heirs third" part of Lands in capice, 
and the Court Decreed it againſt che Heir : Bur it was afrer- 
ward reverſed as an erroneous Decree for the cauſe afore- 
id, the caſe appearing in the Decree it ſelf, Paſch: 16 Fac: 
Sir Henry Roſwells caſe. And in the cafes of this nature allo 
there doe fall out ſome circumſtances alſo which make them 
fit to bee examinable in Equity, and in'ſach caſes they are re- 
ceived here : And therctore where an AR'of Parliament 
hath been taken one way for a time, and after is taken ano- 
ther way ; reliefe may bee in wy for caſes ariſing before 
the alceration. ' And in 'all theſe when a Plaintiff doth exhi- 
bite a Bill tending to any ſuch'purpoſe as before, ifit appeare 
to bee ſo in the Bill exhibited ; rhe Defendant may demurr 
tO it and caſt it our of Court by diſmiſſion : if it appeare to 
bee ſo in the end of the caſe when'it comes to tryall, then the 
Court will caſt it out.” And if in the inter-pleading by Bill 
and Anſwer, they fall upon an iflue in Law ; as Will or no 
. Wall, or the like, the Court doth uſually ſend it to Law to be 
tryed. 
The manner & Jn the Courts of the common-Law the Judges thereof 
mcthod ot pro doe proceed Secundan: poteſtatem ordinariam : But in this 
1 ogpgng Court the Judges doe proceed  Secundum poteftatem abſolu- 
Ct i” 2am. And yet in this Court there is a two-fold Power : 
Cour, Firſt, Ordinarie, which is in caſes of Traverſe, Recognizan- 
ces, Partition, Scire facias., to repeale Patents, Extents, and |. 
the like; in all which they are to proceed according to the 
Rules of the common-Law : and ſo it is a Court of Record 
and Law. Secondly, They have another Power that is more 
arbitrary and unlimited ; and this is uſed by Bill and An- 
ſwer : and in the exerciſe of this laſt Power, the comtnon 
method and proceſle is firſt of all ro call the Defendant in 
by a Subpexa, which is the firſt Writ, and is to require the 
Drfendants appearance in this Court by a day, and under a 
pain, to make anſwer to the complaint of the __— ; 
ens 


_ 


— 


. this js called, a..S4bpena ad refPondendum. 


There. are: divers other Subpenaes ſerving for other uſes 
and ends ; as a Subpwna for colts, a Sybpwena to heare Judge. 
ment, to make a better Anſwer, a Subpana to rejoyn, a Syb- 
pezra Ducens ticum. for writings, Subpeiato witneſſes, to 
ceſtifie in this or in ſome other Courts, Caryes Rep: 61.53. 
$13, _ 

As touching the firſt of them , theſe things are to bee 
known; Firſt, This Sybpzza may bee now had before the 
Bill bee put in ; but it was otherwiſe heretofore. Secondly, 
This muſt bee carcfully Jooked to ; for if there bee any mi- 
ſtake in the body of the Writ, ic may prejudice the Plaintiff, 
and the Defendant may take advantage of it ; otherwiſe ic 

1s of a miſtake in the Labell only. Thirdly, This Writ may 
bce retornable upon the common dayes of Retorn, as Oftabes 
Hillarij, cc, or it may be upen a day certain after the uſuall 

Retorn, or after the great Feaſt, from whence the Return 
hath his name, Fourthly, This word Proxim. muſt bee added 
where cauſe requireth ; as if the great Feaſt bee tocome, 
then it mult bee Proxim. futur. in unum menſem : if the Feaſt 
be paſt, then it mult bee a die paſche in unum menſem proxim. 
futur : and fo to other Retornes before or after the Feaſt- 
dayes. Fifrhly, If one have cauſe to ſue a woman that hath 


a husband ; the Subpena mult bee againſt them both, and 


may not. bee againſt her alone but in ſome ſpeciall caſes ; as 
where hee is beyond Sea , not to bee found, or the like, 
Sixthly, If a ſingle woman take out a Subpena in her maiden- 
nime, and before ſerving of it, bee married ;* now thee can- 
not execute this Sybpena ; and if ſhee doe, the D:fendanr 
will have coſts of her, - Seyenthly, The Plaintiff muft ſee his 
Subpena bee true, andnot counterfeit ; for if ſo, the Defen- 


 dant need not appeareto it ; and beſides, if hee follow it, 


hee may have him puniſhed that ſerved it, if hee knew it to 
bee falſe. Eighthly, If the Defendant doe confeſle the having 
of Writings that doe belong to the Plainriff; the Plaintiff 
of courſe may have a Subpena, Ducens ricum, But if the 
Defendant by his Anſwer deny them, or make title to them, 

Oo00 this 
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this Subpera is not grantable.; nor is there any contempr, 

albeit hee doe not bring them in, nor ſhew cauſe of his refu- 

fall, Caryes Rep: 98.36. 65. 64. Collettions of (hancery Ore 

ders 1649. West: Symb: eAnorneges eAcademy,Cromp: Fur: 
Tethill. 

Serving it; ,| As to the ſerving of a Subpena, theſe things are to bee 

wh-r.; and how known. Firſt, The manner of ſerving all Subpenacs is muctr 

ic mult be dond alike, Secondly, The Sxbpana ad refondendam may bee 

S<Q. 39. | ferved thus. Firlt, Either by the Plaintif or any other. Se- 

| condly, On the ſame day on which it is retornable before 

| noon, and before the riſing of the Court, and inthis caſe 

the D-fendant mult appeare as ſoon aghee can according to 

the diſtance of place ; and if in the mean while the Plaintiff 

'get an Attachment againſt him, when hee appeares hee may 

| by his oath of the crurh of the caſe, take it off, Thirdly, It 

\ | muſt bee ſerved on the right perſon, otherwiſe it is a milde- 

| meanor in him that doth it : But if hee ſerve another of the 

fame name unawares, it is no miſdemeanor ; for the party 

 ferved {hull bee relieved by his Plea. Fourthly, This Subpera 

' mult bee ſerved on the perſon of the Defendant, or left ar 

his houſe oruſuall place of Reſidence with one of the Family: 

' more particularly thus : It being ſealed, muſt hee either deli- 

vercd to the party himſelf that is Defendant ; or. (as is com- 

' monly het1) it muſt bee ſhewed to him, and a Billet or La- 

bell thereof, or 2 note of the day of appearance therein deli- 

'vered to him : For to (hew the Writ to the Party, and not 

leave anore of the day of appearance or Labell, is not a good 

ſerving : And yet ſome think to ſhew the Defendant the 

Writ, & to tell him what is in it, or to let th: Defendant read 

» it, is a good ſerving without leaving a Billet of it. But it is 

not good truſting to this ; For one cA4eads caſe was this ; 

The Plaintiff ſhewed the Defendant a Sybpena, but held ir 

in.his hand, and faid it was againſt him ; bur would not let 

him have, or ſecir, or tcll him what it was, or give him any 

note of it, or of his day of appearance, albext hee defired it. 

And after hee thewed it him again, and the Labell , but in 

ſuch fort as hee could not fee the retorn ; and an Attach- 


ment 
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ment was ſent for the Plaintiff for this as a miſdemeanor. 


But if the Defendant refuſe to ſee, or receiveit ; this not 


withſtanding is a good ſerving ; or the Writ it ſelf muſt bee 
left at the parties uſuall place of dwelling or abode, with one 
of that family, wife, child, ſervant, or ſome other thar lives 
there, to bee delivered to him, Some fay it is ſufficient to 
leave a Labell of the Writ or note of the day of appearance 
with one of the family, without the Writ ; but it is not good 
to trult to this ; for I rake it the pratice is otherwiſe. Some 
fay it isa good ſerving to leave the Writ hanging upon the 
door of the houſe where the party doth dwell, or uſually re- 
ſide, or reſort unto ; and ſo it is doubtleſle if hee afterwards 
have it in his hand, or he were then in the houſe at the time, 
or by common preſumption had notice of it ; but otherwiſe 
it is not good to trult to it. And yet perhaps ſuch a ſleighe 
ſerving of a S«bpexna as before, may bee admgted to bee good 
enough to give the Defendant coſts againſt the Plaintiff, if 
in caſe the Defendant appeare upon it, and no Bill bee put 


ia : And fo it hath been to ſhew the Writ only, to ſerve it * 


in the Plaintiffs name and at his- Suit, not delivering Writ, 
Lav<ll, or Note, or day of appearance, only ſaying it was to 
appeare the firſt day of the Tearm, to leave a Billet in paper 
only to command one to appeare in Chancery in the Kings 
name 17. November without ſhewing him the Proceſfle, 
being demanded, or the like. Fifthly, In ſome ſpeciall caſes, 
as where the Defendant is beyond Sea, or hath no place of 


reſidence ; by order of the Court perhaps ſome other way of 
ſerving it may bee admitted ; as a Subpezna ad andienduns ' 


judicium was direted to bee given to his Cleark, Sixthly, 
If a Subpena bee againſt husband and wife, and the husband 
alone is ſerved, and hath notice that it is againſt him and his 
wife ; it ſeems this is a good ſerving of them both : And I 
take it, this is the practice, and that hereupon an Attachment 
may bee had againſt the wife only, or both of them: 
See for theſe things eArtornyes eAcad : (ollefttion of Orders, 
( aryes Rep: 85.109.110,196.103.101.100.96,94.88,8g. 
91.92.83.80.78.75.69.68.64.65.41.56.58.59.50.61, 
Ooo0o 2 PER As 
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AMRiJavit ; of 
the ſerving of 
ir, how it wat 


be. - 
Sc. 31. 


Attachment, 


Coſts, 


Commitment. 


Attaci;mcnt, 


As to - ffidavit of the ſerving of a S»bp#ra, take theſe 
things. : 

The Affidavit of the ſerving muſt bee made as the ſerving 
was ; For, if the Affidavit made doe not prove a good ſer- 
ving, as before, no Attachement can bee had upon it, there- 
fore hee muſt ſweare, that eyther hee did ſerve his Perſon or 
Houſe, in ſuch ſort as before : Bur ifhee can ſweare that hee 
ſaw another ſo ſerve it, or that the Partie confciled hee was 
ſerved with it, or ſerved with a Subpenaat the Plaintifs ſuite, 
or that hee had the writ in his hand, did read it, or the 
fike , this will bee ſifficienc to maintaine the Attach- 
ment. 

Before a poſitive and certaine Affidavit bee made of the 
time, place, and manner of ſerving, and the retorne of the 
Writ, no clearke muſt dare to make -out an Attachement a- 
oainſt the D-fendant for not appearing : But a more flight 
Affidavit will ſerve the Defendant for him to have colts a- 
o2inſt the Plainrif, in caſe there bee no Bill put in in time ; and 
therefore it hath beene Ordered, That upon an Affidavit , 
That the plaintif ſhewed the Writ only, or that another ſer- 
ved it in his name, and at his ſuite, not leaving the Writ, la- 
bell, or a note of the day of appearance, or that hee left a 
Billet of paper only, or that the Plaintif commanded the D.- 
fendant in the Kings name to appeare ſuch a day, or the like; 
{hculd be good enough , for the Defendant appearing if hee 
findeno Bill in, to have coſts, | 

If any man ſerved with a Sybpeya doe in word or deede 
Neight or contemne it, or abuſe him that doth ſerve it ; upon 
Oath made hercot he will bee committed to the Fleer. See for 
all theſe things in the Arrorneys Academy. 4. Colletion of Or» 
ders of Chancery, Cromp: fauriſd: Cares Rep: 110, 91, 92. 
$1.80.78.72.76.474.75+-7 3-69.43 8.5 2453.59. 

If the Party required to come in by the Subpepa, doe not 
appeare, or appearing Coth not. Anſwer, or doth not An- 
ſwere ſurficiently ; an Attachment ſhall goe forth of courſe 
againſt him, to arreſt his body : But this Writ doth lie in di- 


' vers other caſes, as where oneabuſeth him that doth ſerve a 


Subpana, 
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Subpena, refuleth to pay coſts, or to obey a Decree or Or- 
der of the Court, where one doth miſ-demeane himſelf in the 
ſerving of a Subpexa, not letting the partie ſee it, &c. where 
a witnefle rcfuſeth to appeare in the court or countrey to b:e 
examined, where a Commiſſioner doth miſdemeane him- 
ſelfe in the execution of the Commiſſion, and in divers 0- 
ther caſes, Ciryes Rep 8 53+72.59-96.103,104.113.38.61, 
92.53.80.S1. 

As touching the Attachemene , in the firſt caſe theſe 
things are to bee known, Firſt, This Writ cannot bee duely 
had but where there is firſt a Sybpenaduly had and ſerved: 
for if the Sbpzx4 bee counterfeit, or if true and not duely 
ſerved; this Writ is unduely obteined, and the Defendant 
arreſted by it upon diſclofing the matter to the Court, will bee 
diſcharged thereof, Secondly, what ſerving of the Subpena 
and A ffidat it made thereof, will bee ſufficient to warrant the 
Attachment, See Sect: 31. Thirdly, 1f the Defendant doe 
appeare, and doe not Anſwer, in the time given him to put 
in his Anſwer, or if no day bee ſet by Rule, then if hee an- 
fwer not during the Term, nor ſhew cauſe to the Court, to 
excuſe his delzy, then this Writ ſhall goe our againlt him. 
Fourthly, No Attachement can bee had for not appearing 
till che Bill bee put in, and the day of the Returne of the Syub- 
pena bee paſt. Fiftly, No clerk may ifſue out this Writ for 
not appearing,but upon a polttive and certain Affidavit of the 
day and place of ſerving the Subpezna, and the time of the 


Returne thertof, whereby it may appeare, if it bee in London * 


or within twenty miles of it, hee was ſerved foure Gdaies , ex- 
cluding the day of ſerving, and if upon twenty miles then 
eight dayes before the Attachment entred. Sixtly, If a Syb- 
pena bee againſt husband and wife, and the husband alone is 
ſerved with it, and hee appeare and anſwere, but (hee doth 
not; it ſeemes in this caſe the courſe is to take an Atr2chment 
againſt the husband and wife, or the wife alone, as the Plain- 
rit pleaſeth. Seventhly, When hee comes in, or is brought in 
upon this Writ, hee is to bee committed to the Flcete for a 


time, Eighthly, This Proceflr, and all other Procefſes of con» 


Oooo 3 tempt, 
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tempt; muſt bee ſued out in the county in which the Party is 
Refident, unleſlſe it bee in and about London, and if it bee 0+ 
therwiſe, the Party will be diſcharged of the.Proces,and have 
coſts to bee taxed of courſe by the ſix-clerks, Ninthly, If 
. this or any other Proces of contempt bee unduely gotten, the 
court being informed hereof will diſcharge it. Tenthly, An 
Attachement ducly gotten, fornot appearing, may not bee 
diſcharged till the Defendant have firſt paid twenty ſhillings 
- colts, if the ſerving of the Subpena were upon his Perſon , 0- 
therwiſe ten ſhillings, and every ſucceeding Proces double fo 
much, and upon payment hereof hee is to bee diſcharged of 
courſe. Eleventhly, No Attachement can bee had againſt a 
dumb and ſenſlefle man , nor any other Proces of con- 
tempt for not Anſwering without Order of the court, 
Colleftion of Chancery Orders, Cromp : ur : of (courts, 
(aryes Rep © 31.72.79-94-95-194.69.106.110.93, Tots 
hill 15, | 
Twaifthly, for illuſtration of theſe Rules take theſe Exam- 
ples. Firſt, The husband appeared and the wife not, an At- 
tachement went out againſt them both, Abells caſe, 19 Eliz. 
Caryes Rep 3 65. So hee alorſt appeared and pur in a De- 
' murrer, in both their names, without any excuſe for her : 
Attachement went againlt both, Spicers caſe, Caryes Rep: 39. 
Secondly, The Defendant made Oath hee could not anſwer 
without ſight of Evidences, and got time, and then put ina 
Demurrer, and this Writ went againſthim, Paſch : 21 Eli: 
Farmers caſe. Thirdly, An Attachement went againſt an In- 
fant ro make him chooſe his Guardian, Hill: 7. Car: Savills 
caſe. Fourthly, Fobn (leg was ſerved with a Subpene by the 
name of R obert (leg, and one made oath hee ſerved the Sub. 
pxna on Robert (leg, and hereupon .an Attachment went 
againſt Zohn (leg ; but being made appeare, hee was diſchar- 
ged, 20 Eliz: Caryes Rep: 73. Fifthly, The Defendant 
made oath the Plaintiff ſhewed him a Syubpeng holding it in 
his hand, and ſaid it was againlt him, but would not let him 
have it or ſee it, fo as he might read it ; nor would hee deliver 
him any note of the day of appearing, nor tel{ him the ſame; 


and 


Fad 
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and after he came again to him, and faid, Yeu debre to ſee 
the Subpena; hereit is; and then ſhewed him the Labell, 
but ſo as hee could not fee the Retorn ; in this caſe the Dz- 
fendant appeared, and no Bill being in, hee had an Atrach- 
ment againlt the Plaintiff for this miſdemeanor, Meads caſe, 
22 Eliz (aryes Rep: 96. | 

If the party required to appeare by the Sybpana and a- 
21inſt whom this Writ of Attachment ifſueth, doe not ap- 
peare upon the Attachment, and the Sheriff doe thereupon 
retorn (as hee muſt) a Nox e# inventus, then will goe forth. 
againſt him a Proclamation of Rebellion ; wherein are theſe 
things to bee known. Firſt, The party that ſueth our this 
Writ, or any other Procefle of contempt, mult doe his en- 
_ deayor to getit executed, otherwiſe hee is to loſe the benefic 
of it and pay cofts. Secondly, All Attachments in Proceſſe 
ſhall bee diſcharged upon the Defendants payment or ten- 
der to, and refuſall of, by the Plaintiffs Cleark of the ordi- 
nary colts of Court, and filing of his Plea, Anſwer, and De- 
murrer, as the cafe is , without any motion in Court; and if 
the Plaintiff doe proſecute the contempt afterwards, the De. 
fendant will bee diſcharged with colts. Thirdly, If the She- 
riff doc not retorne an Attachment, a day will bee given ; 
and if then hee doe it not, hee will. bee amearced, Fourthly, 
If the Sheriff make a falfe Retorn, the Courc 'will Amearce 
him, as ifhee retorn him Non eff inveurus when hee hath been 
in his company after the receipt of the Writ, Fifthly, If this 
Proceſle iſſue out unduely , as for not Anſwering when a 
perfe&t Anſwer is put in, or the like, and the party bee taken 
uponit ; upon ſhewing the cafe to the Court hee will bee 
diſcharged,' {ares Rep: . 44. 77. 78. Colletlion of Ord: 
Tothill 15. | 


If the Party Warned, Attached,and Proclaimed, come nof &,,,;q,. 
in now, but ſtand out in contempt ; a Commiſſion of Re- Rebellion, of 


bellion will iſſue out againſt him to apprehend him and bring 
him to the Fleet ; wherein theſe things are tobee known. 
Firft, This is ſometimes directed to the Sheriff, and ſometimes 


to private perſous. Secondly, This courle allo is to bee taken 
againſt 
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azainlt them that refuſe to obey Orders or Decrees, to pay 
coſts and the like. Thirdly, If theſe Commiſſicfeers ſniffer the 
contemner to eſcape, they will bee commitred till they bring 
him in :. And if a Reſcue bee made, the Reſfcuer will bee 
committed : And in Tris: 18 fac: in N!ſons caſe upon a 
wilfull eſcape the Commiſſioners were committed till they 
paid the Debt.Fourthly,If yetxhe party appear not,a Serjeant 
of Armes may bee ſent to take him ; and if hee cannot take 
him, or hee eſcape or reſiſt him, and perſiſt in his contempt, 


a Sequeltration may bee had of his Land : And if the Suit bee 
for Land, a Sequeltration and Injunftion for the profits to 


bee delivered to the Plaintiff by the Sheriff, or by other Com- 
miſſfioners Ippointed for that purpoſe, (aryes Rep: 38. 79. 
58. 105. 106. 109. % | 

The Bill is the Plaintifs Declaration, conteyning the cauſe 
of his complaint, as to which theſe things are to bee knowne. 
Firſt, The Bill may at this day bee pat in after the Subpera is 
taken out and ſerved, Secondly, Two Bills may bee put in 
upon one Sybpawua, and the D:fendant mult Anſwer them 
both, ſo as they bee not for one and the ſame cauſe; but if 
two Bills bee put in for one caufe, one of them may hee dif- 
mifſed with coſts. Thirdly, The Bill and all the reſt of the 
Pleadings that follow it, muſt bee ſhort, and not (tuft with 
repetitions of Deeds or Records, 5 hec vera, but the ſub. 
Nance of ſo much thereof as is -pertinent and materiall, and 
that in briefe termes, without needeleſle or long traverſes, 


tantologies or impertinencies. Fourthly, It mult not con- 


rayne any criminall or ſcandalous matter againſt the Defen. 
dant, or any other ; andif it doe, and concerne the Defen- 
dant, hee may refuſe to anſwer it ; the Plaintif and his coun, 
cell may be puniſhed for it, and the partie grieved may. reco- 
ver colts, Fiftly, It is uſuall to inſert theſe words in it ; 
That the Plaintif hath no remedie in Law : but it is good with- 
out them.Sixthly,In ſome caſes and times councells hand muſt 
- put to it, and hee mult ſee hee doe not {ligne it before hee 
ath ſeene and peruſed it ; And if any councellors. name bee 
put to it, heg not privie to it, it may bce diſmiſſed for this. 
Seventhly, 
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Sixtly, It mnſt, for the matter of it, bee ſuch as the Court 
doth allow of, or otherwiſe it will bee diſmiſſed. See for this 
before, Caryes Rep: 59.74.82.83.99.112, | 


For this take theſe things. Firlt, If the Subpara bee re- When ie muſt 
tornable on a common day of Retorne, the Plainrif hath time be put in, 


to put in his Bill untill the ſecond day before noone next fol. 
lowing the fourth day after every of the Retornes, the Re. 
torne day and the fourth day being reckoned for two of the 
foure. But if the Subpexna bee retornable on a day of the 


Moneth certain, then the Bill muſt bee put in the ſecond day ' 


after it before dinner, otherwiſe the Defendant ſhewing the 
Sbpena, or Labell, or Billet of paper thereof, wherewith 
hee was ſerved, or if hee had not any, or hath loſt ir (as ic 
ſeems) if hee can make Oath of his ſerving therewith, he may 
bee diſcharged and ſhall have coſts to bee taxed by a Maſter of 
the court , and in this caſe, and for this purpoſe only, there 
need not ſuch an exadt ſerving of the Sxbpena to be proved,as 


where one is to have an Attachement againſt the Defendant : 
But then he muſt prefer his coſts according to the rules of the cg, 


courr, Secondly, All theſe Rules muſt be entred with th&Re- 
eiſter, Thirdly, a Bill well made and put in, may afrerwa 


for good cauſes be abated, Attorneys Acad; Tothill, Caryes Abatemene; 


Rep: 22.72.7469. : 
For further illuſtration hereof take theſe things, Firſt, The 
Plaintif, as ſole Executor to 7 S, exhibited a Bil againſt the 
Defendant for the ſame matter, for which the Plaintif and 7 
D, as Executors to the fame f S ; exhibited another Bill, and 
it was referred to bee examined if for one cauſe, and if ſo, 
Ocdered that one bee diſmifſed with coſts, Mamnders caſe, 
22 Eliz: Caryes Rep: 88, Secondly, The Plaintif ſerved the 
two Defendants with one Szbpera, but exhibited two Bills, 


the Defendants appeared and' Anſwered one, and de. * 


partcd z an Attachment went out, Ordered upon Anſwer 
of the ſecond Bill, to be diſcharged, Aprices caſe, 21 Eliz ; 
C ayes Rep : 87, 


If a Plaintif, after his Bill is in, die ; his Heir, Executor g;11 of Reviver 
SR, 33. 


or Adminiſtrator, .who hath the intercft. of the thing com. 
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plained for, may by a new Bill of Reviver againſt the P-fen- 


dant, or if he be dead, againſt his Heir, Executor or Admini- 
ſtrator,as the cale is, revive the Suite. For the further opening 
whereof take this. Firſt, If the husband and wife bee facd 


\ | for ſomewhat that doth wholly concern her, and they An. 
| Giver, then hee dicth, the Plaintif mult have this Bill, and ſhee 


\ 


fp earance, 


may, if ſhee will, anfwer de zovo, and not bee bound to her 
former anſwer, or the may abide by that if ſhee will. Second- 
jv, If a Bill bee preferred againſt a ſingle woman, and then 
thee anſwer, and after marry, in this caſe there ſhall not necd 


' 2a Bill of Revivor, but the husband ſhall bee concluded - Bur 


ed 


if hee were Phlaintif, and after her Bill in and the Defen- 
dants Anſwer, ſhee marry ; in this caſe they cannot proceede 
without a Bill of Reviver ; and yet if the Plaintif marry be- 
fore Anſwer, and no advantage bee taken of it, it ſcemes 
there needes no Bill of Reviver : And if husband and wife 


| Exhibit a Bill, and after Anfwer made to it the husband die, 


the wife may have a new Billor proceed upon the old , which 
ſhee will. Thirdly, If two bee ſcifed of joynt Eſtates, or Ex- 
ecutors of one Will, or Obligees , or Ovligors preferre a 


| Bill, to which the Defendant anſwered, and one of them die: 


the ſurvivor may proceede without any new Bill of Reviver. 


; Fourthly, The Bill of Reviver mult purſue the firſt Bill, for 


if there bee any variance betweene them, the Dcfendant may 


|, bee diſcharged and the Bill dilolved. Fiftly, If Adminiſtra- 


tors, in narure of a-Guardian to an Infant- Executor , fue on 
his behalf, and hanging the fuit the Infant comes. to age, ic 
ſcemes there needes no Bill of Reviver. Sixtly, The com- 
playnant afrer this nevy Bill put in, and a Sxbpexa thereupon 
ſerved, will bee in the ſame caſe as his Predeceſſor was when 
the Bill firſtaccrued, unlefle fome cauſe to the contrary, as 
that hee is not Executor or the like, can be ſhewed, Arrornyes 
eAcademy, Tothill , Caryes Rep: 52. 57. 62. 70. 22. 


55. 

As touching this theſe things are to bee known. Firlt, The 
Defendant muſt appeare, and at the time prefixed, otherwiſe 
an Attachement will ituc ont- againft him.. Secondly, If the 


day 
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day of appearance bee the laſt retorne day of the Tearme, hee 
ſhall have time then to appeare till the firſt Retorne day of 
the nex Terme. Thirdly, How and when 'hee muſt” appeare, 
See further inthe falloWing Queſtion, when hee « to put in his 
Anſwer. 


Ded!mis pott- 


A Dedimw Poteſtatem, is a Commiſſion to certain Pet- fiatem, or 


ſons, to enable them to take the Defendants Anſwer in the © 


Country ; wherein there are theſe things to be knowne. Fitrlt, 
It may bee general, to take the Defendants Anſwer , or ſpe- 
cial], to take his Anſwer, Plea, or Demurrer. Secondly, 
This Commiſſion was heretofore grantable only upon Oath 
that the Defendant was not able to travaile or the like, or elſe 
upon ſpeciall motion; but at this day it is grantable of courſe 
to every Defendant that will have it. Thirdly, And yet ar 
this day if an Anſwer bee upon Reference reported to be in- 
ſutficient, no new Commiſſion can bee had without payment 
firſt offiftie ſhillings coſts, and oath made of the Defendants 
unableneſle to travell, or other ſpeciall cauſe, motion and 
Order of the court. Fourthly , So alſo if the Defendant 
ſtand in contempt till the returne- of the Attachement with 
Proclamation ; in this caſe this Commiſſion cannot bee had, 
but by ſpecial] Order, upon a Motion, Fiftly, So if a De- 
fendant once get a time to anfwer becauſe of the length of 
the Bill, lack of writings, or the like cauſe, in thefe caſes 
hee cannot after have a Dedimm peteſtatem to take his An- 
fiver without ſpeciall Order of the court, upon a Motion or 
aſlent of the Plaintif under his hand. Sixrly, So neither after 
once this Commiſſion is granted, no ſecond Commiſſion 
{hall bee granted without Order of the coutt upon a Moti- 
on. Seventhly, The cauſes of the granting of this, muſt bee 
entred with the Regiſter. Eighthly, Tf the Party refuſe to 
Anſwer, the Commiſſioners mult certifie his refuſall and the 
cauſes. This Commiſſion executed thus ; the Anſwer being 
ingroſſed in parchment,is filed to the back of the Commiſſi- 
on,8 the Defendants Anſwer ſent inclofed in the Comiſſion, 
with theſe words indorſed on the Commiſſion Xxecatio ;ſtins 
Brevis, or Commiſſions, patet in quibuſdam Schedals eidens 

Pppp 2 annexts 
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| «mxis, with the Commiſſioners names, thus F Y.S.T 


A. Be 


| And nnderneath the Anſwer are theſe words : Cape. apud 


Anfwer. | 
* Se, 37.) 


Stroud in Com. Glonceſt, 2. die Main A.D.1650. F W.S. T 
; A. B. 
Caryyes Rep: 108. 36. 53.83. 81. 82.79. . 
The Defendants Anſwer is the Plea or Defence hee makes 
to the Plaintifs Bill, in which theſe things mult bee knowne. 
Firſt, The Defendant is not bound to anſwer till the Bill bee 
perfet, It mult bee (as is fgid of the Bill before) fhort, and 


not ſcandalous, &c. Thirdly, an Anſwer to a matter char- 


| ged as the Defendants owne aR, and to bee done but ſeven 


yeeres before, muſt bee dire, without ſaying to his remem- 
brance, or as hee beleeveth, &c. unleſle the court upon excep- 
tion taken ſhall find ſpeciall cauſe to diſpenſe with ſo poſitive 
an anſwer. Fourthly, It muſt confeffe, or confeſſe and a- 
void, or deny and traverſe all the materiall parts iof the Bill. 
Fiftly, If the Defendant deny a thing, hee muſt Traverſe or 
deny it, as the cauſe requireth, direftly, and not by way of 
negativa pregnans ; as when a thing is ſaid in the Bill ro bee 
done with all his circumſtances, the Defendant mult not Tra- 
verſe it literally, but the ſubſtance of it only ; as if it charge 
him with receipt: of one hundred pounds, 8c. hee muſt fay 
hce did not receive it, or any part of it ; orelfe ſay what part 
hee hach received. Sixrhly, Councell mult not put 
their hands to anſwers they have not ſeen and peruſed. Se- 
venthly, If three Executors bee Defendants and one of them 
—_— hee ſhall not bee compelled to anſwer tiil the 
appeare, if the charge of the Bill bee joynt. Eighthly, 
Where a Truſt is confefſed, upon the anſwer there 
needes no further Examination of the Cauſe, bur 
a Reference upon the Accounts, and fo to a Hea- 
ring. | 


When muſt As to this point take theſe things, Firſt, When the De- 


be put in. 


fendant appeareth, the Plaintiff may give him a Rule on the 
morrow after the colts day, to anſwer his Bill than day ſe- 
vennight ; ſo that he hath ſeven dayes to anfiver, in which 
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- timehee muſt anſwer or (hew cauſe ſufficient, of his delay.. 
Secondly, This may bee delayed upon the Defendants = 
that hee cannot anſwer diretly without ſight of evidences 
in the countrey, or ſpeech with ſome body there named in 


the Bill, or concerned in the matter ; or that the Defendant _ 


isnot able to travell, . whereupon the Court giveth a day as 
it pleaſeth; and without motion and order by the Court, 
this is not done : But the delay by granting of a Dedimus 
poteſtatem is of courſe and without oath, and cannot bee de. 
nycd. Thirdly, If no Rule bee given, the Defendant hath 
time to anſiver all the Tearm, Fourthly, If the Subpara be 
retornable fo neer the end of the Tearm, that there can no, 
day bee given by Rule to anſwer, or at a day certain (though 
the lalt day but one of the Tearm : ) Or if it bee retornable 
immediatly and bee ſerved on the lalt day of the Tearm, be- 
fore the riſing of the Court : in all theſe caſes hee muſt an. 
ſwer by that day ſeven dayes, at his perilfl ; but if it bee the 
laſt retorn day of the Tearm, hee may appear and anſwer the 
firt Retorn of the next Tearm. Fifthly, Where the De- 
fendant doch get time by a Dedimus poreſtatem, or otherwiſe, 
hee muſt ſee his anſwer bee in before the day after the firſt 
colts day of the nex: Tearm following, unlefle it bee Trinity 
Tearm ; and then in the ſecond day. Sixthly, If one ſtand 
out 4 contempt to a Proclamation of Rebellion, and the fame 
bee retorned , no anſwer may bee made by Commiſſion, bur 
upon Affidavit of diſability to travell, or other good matter, 


and order of Court thereupon niade, Seventhly, Pheſe anactmert. 
cauſes of the Attachment and Attachment muſt beeentred Sc. 38. 


with the Regiſter. Eighthly, when a man doth willfully re. 
fuſe to anſwer and ſtand our all the Procefle of contempr ; 
the Court will take the matter of the Bill pro confeſs, and de- 
cree it, Tothill 69, Ninthly, If the anſiver bee good te com- 
mon intent, the Plaintiff muſt reply and prove the matrer, 
if hee can, and not ſtand upon the inſuthciency of the anſwer. 


Tenthly, No exception can bee taken to the anſwer after the Excertion, i! 


Replication putin ; for it is then admitted to bee good ; but 
before it may bee excepted againſt : bur then the cauſes mult 
PpPp 3 bee 
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bee ſhewed in writing, and delivered in to the Plaintiffs At- 
torney or Councell the ſame Tearm the anſwer is put in, or 
eight dayes after ; and if hee amend it in eight dayes, hee is 
to pay no coſts. Eleventhly, It mult bee referred to a Ma. 
ſter, and if hee certifie it inſufficient, the Plaintiff may take 
out Proccfle for coſts, and: his anſwer is not to bee received 
till it bee paid : and the firſt anſwer being retorned inſutfi- 
cient, hee muſt pay fourty ſhillings ſingle coſts; if ic come in 
by Commiſſion, fifty ſhillings ; the ſecond anſiver three 
pcunds ; the third five pounds coſts, and thereupon a Subpe- 
2a for the coſts, and to make better anſvier. Bur in theſe caſes 
the point to bee inſiſted on are the inſufficiencies in the ſame 
exceptions, and no new exceptions may bee moved ; bur if 
the Maſter find the anſwer ſufficient, the Plaintiff mult pay 
fourty ſhillings coſts. Twelfthly, If the Defendant within 
the time appointed can fatisfie the Plaintiff, the exceptions 
are not good; or will pay twenty thillings coſts and make 
a better anſwer, the Plaintiff may reply. Thirteenthly, If the 
exceptions bee put in after the Tearm, the Plaintiff ſhall have 
time to anſwer them till the fourth day of the next Tearm, 
unlefſe the Court haſten it. If the anſwer come in by Com- 


miſſion bee naught, no new Commiſſion but upon oath of 
inabilitie will bee admitted, and payment of fifty ſhillings 


colts. Fourteenthly, If no anſwer bee put in, or the an- 
ſiver bee not put in in due time, an Attachment will iflue 
out of courſe, and the Defendant if hee bee ſerved in per. 
ſon, muſt pay rwenty ſhillings colts,tf otherwiſe ten ſhillings, 
and every Proceſſc afterwards double ſo much. Fifteenthly, 
If the cauſe goe to hearing upon the anſwer, the ſame muſt 
bee admitted to bee true in all points, and no other evidence 
is to bce admitted but matter of Record, to which the an- 
ſwer doth refer, and which is proveable by the Record 
it ſelf, Caryes Rep:. 78. 30. 8 Ed: 4. 5. Cary: 27.93. 89. 
112, 

As to theſe two things this muſt bee known. Firſt, The 
Demurrer is alwaies upon matter defeRtive contained in the 


Bill, or forraign matter. The Plea is of forraign matter, and 
it 
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it may bee to the Juriſdiftion of the Court, or in diſability of 
the perſon ; That the Plaintif is outlawed or excommunicarte, 
or that there: is another Bill depending in this or another 1 
Courr for the fame cauſe ; That the cauſe hath been formerly 

diſmiſfed in this Court, or the hke ; or this, if the matter of 

it appear upon Record, may bee.put in without oath, other- 

wiſe not. Secondly, It mult expreſſe the cauſes of the De- t4,, ir mug ve 
murrer, ifit bee a Demurrer ; yet other catiſes may bee ſtood drawn, 

upon at the time of the determination thereof, by the Courr. 

Thirdly, This might not heretofore have been put in upon 

a Dedimus, but now it may, and hee hath the fame libertie 

to Anſwer, Plead or Demur, as if hee had appeared in perſon ; 

only this ; If it bee over-ruled the Defendant ſhall pay five 

Marks coſts, and if it bee allowed, the Dzfendant ſhall have 

no coſts. Fourthly, This Plea or Demurrer mult bee recei- 

ved though not put in by the Defendant in perſon, or by 
Commiſſion ; bur put in by his counſell. Fifchly, If one plead 

a Plea that is infutficient, and fo over-ruled as an outlaivry, 

where it is not a good Plea hee ſhall pay five Marks coſts; 
excommunication could not bee pleaded, but under ſeal of Excommunica; 
the Ocdinarie; nor can an outlawrie bee pleaded without *92- 
pleading the Record,. Sub pede S:gil'i, Seventhly, A Plea of Outlawrie, 
outlawnie, if it bee ina Suit for the ſame thing for which hee 

ſeeketh reliefe here, is not allowed ; otherwiſe it is while it 

is of force. Bur being reverſed, the Plaintiff upon payment 

of twenty ſhillings colts, may by a new S»bpen put him to 

anfiver the ſame Bill : and if th? Plaintiff think the Plea for 

matter or manner, naught ; hee may |put it to the Judge- | 
ment of the Court. Eighthly, Upon the Pleading of a for- Farmer 5.,;: ib 
mer Suit, it need not bee ſet down with the Regiſter , but : ſ.; 
the fame (hall bee referred to a Malter to certifie, which if ; 
hee doth (and the Plaintiff mult procure it within a moneth } | io 
againſt the Plaintiff; hee qypſt pay five pounds colts ; if there | | f 
bee no Report within a Mneth of filing the Plea, the Bill | 


is to bee diſmiſſed of courſe with ſeven nobles coſts. So Cofts. / 
where the Plea is a Suit in another Court for the ſame cauſe f 


the proceeding ſhall bee after the ſame method. Niathly, If Fj 
| the . We,” 
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the Dzmurrer bee upon any lip or miſtake in the Bill ; the 
Plaintiff of courſe laying down to the Atrorney twenty 
ſhillings colts, may amend his Bill within eight dayes after 
the D:murrer put in, but not after that time. Tenthly, If 
the Demurrer bee admitted to bee good by the Plaintif with. 
in eight dayes after the filing of it, and hee pay the Defen- 
dant fourty ſhillings coſts ; it ſhall bee diſmiſt of courſe, un- 
lefle both ſides agree to amend the Bill : Bur this diſmiſion 
mult bee no bar to a new Bill, Eleventhly, No Demurrer or 
other part of the Pleading, ſhall bee ſaid to bee of Record 
or cffecuall, till it bee filed where it ought to remain, and 
a Demurrer muſt bee entred with the Rigiſter within eight 
dayes after the filing thereof; being difallowed the Defen- 
dant muſt pay five marks coſts, and cannot replead without 
a motion, and the Plaintif may have his colts of five marks. 
Cm—_—_ Every Demurrer and Plea, grounded on the ſub- 
ſtance of the matter, or extending the Juriſdiftion of the 
Court, ſhall bee determined in op:n Court, Thirteenthly, 
And if the Demurrers and Pleas bee d<ſtruftive to the Suit, 
they are firſt to bee heard on the dayes of Orders. Four- 
teenthly, The Plaintif may, if hee find there bee ſufficieft 
ground for an Order in the Anſwer, thereupon goe to hear- 
ing. But if the Conrt find it not enough, the Bill ſhall bee 
diſmiſſed with coſts ; or if the Plaintit deſire ir, and pay 
down five pounds colts, in foure dayes hee may reply : But 
afcer the four dayes it is too late; and this diſmiſſion will bee 
2 good plea in bar of any new Bill for the ſame cauſe. Fif. 
rcenthly, And ifa Plaintiff goe to proofs, and upon the hea- 
ring it doth appeare, That the Plaintiff might have had as 
fall relicfe on Bill and Anſwer, albcit hee bee relieved in the 
cauſe, yet hee ſhall aot have, but pay cotts : See for all theſe 
things of Anſwers, Demurrers and Pleas, Collettion of Chan- 
cery Orders 16. 49. Tothill Cromp: Fur: Caryes Rep: 87, 


h And for further illuſtration hereof, take theſe following 
caſes. Firlt, Danie! Hill having put in for his Client a long 
nſuthcient Demurrer to a Bill, in which Demurrer were 


many 
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- many matters of fa, and other things, frivolous and vain ; 
the Court gave the Plaintif five pound coſts, and Ordered, Coſts. 


that no pleadings ſhould ever after bee received under his 
hand in this court, 1 fac : Cary 27. Secondly, A Bill” was 
put in by 7 $8, Supraviſor of the laſt Will of 7, and another 
of that name was ſerved with the Procelle that was not the 
man himſelf, who indeede was dead ; and the court Orde- 
red, That the Defendant ſhall pur in his caſe by way of An- 
ſwere upon oath, and then demand Judgement whether hee 
ſhall bee compelled to anſwer or nor, and fo pray coſts for 
the vexation, which will bee allowed, Hariſons caſe 19 Eliz. : 
Caryes Rep : 61, Thirdly, the Plaintif put in two Bifls, ha- 
ving ſerved only one Szbpena, and the Defendant was Or. 
dercd to anſwer both of them, Ap Rices caſe, 21 Eliz:; Ca- 
ryes Rep : 87. Fourthly, The Defendant demurred gene. 
rally, without ſhewing any manner of cauſe, and the court 
ordered a Subpenato make a better anſwer, Duffields caſe, 
21 Eliz : Caryes Rep : $8.87. and Prachies caſe, 21 Eliz: 
Cares Rep: 113. and again 107. Fifthly, a woman that had a 


| husband parted from her, ſued alone for. maintenance ſet a- 


part for her by the hnsbands agreement , and pur into ano 
thers hand : he demurred becauſe ſhee ſaed without the huſe 
band, and it was allowed to bee good, Walgraves caſe, Ca- 
ryes Rep: 87. Sixthly, The Defendant made oath that hee 
could not Anſwer without ſight of Evidences in the Coun. 
trey, and having day given him, hee pur in.no Anſwer but a 
Demurrer ; and an Attachment was awarded againſt him, 
Farmers caſe, 21 Eliz: Caryes Rep: 110. Seventhly, The 
Def-ndant refuſed to Anſwer the receipt of Rent, and De- 
murred for that the Plaintif had remedy by Law : But it was 


over-ruled, and hee put to make a better Anſwer by $44... 


pena, Dixes caſe, Caryes Rep: 71. Eighthly, The Plaintif 
ſhewed' that the copy of Court-Roll, whereby the Defen. 
dant pretended title, was indireftly entred by the Stewards 
Clexrke of the Mannor ; to this the Defendant Demurred, 
pretending hee ſhall not bee received to impeach the Court- 
Roolls; and ſaith further, the homage found the copy to bee 
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true; and it was over-ruled that a better Anſiver muſt bee 
| made, Holder: caſe, 18 Eliz: Caryes Rep: 55. 

Replicaion, | The Replication is the Plaintifs Speech to the Defendants 
Regoynder, | Anſwer : The Rejoynder is the Defendants Anſwer to the 
a Plaintifs Replication : The Surrejoynder is a ſecond defence 
'S.& ,, | tothe Plaintifs Attion, oppoſite to the Defendants Rejoyn- 
£, F” | der ; touching all which theſe things are to bee known. Firſt, 
How it muſt be The Replication muſt bee ſhort, and avoid ſuperfluous and 
| criminous matter. Secondly, It muſt affirm and purſue the 
Bill, and confeſle and avoid, traverſe or denie the Anſwer. 
| Thirdly, The Rejoynder mult purſue and confirm the An. 
ſwer, and mult ſufficiently confefle and avoid, or traverſe 
every materiall part of the Replication, Fourthly, No new 
matter muſt bee put into the Replication, and ſo much mat- 
ter only is to bee there, as to avoid the matter of the An. 
| fiver. Fifrhly, If upon the -Anſwer there bee ſo much con- 
feſled, that the Plaintif need not draw into Pleading and 
proof all the points, hee mult ſee to it, and reply and goe to 
| proof only in thoſe particulars in queſtion and neceflary to 
| bee proved. Sixthly, When the Defendant doth Demur or 
| diſclaim, the Plaintif is not to reply. And if in theſe caſes a 
Subpena, ad rejungendam flue out, the Plaintif will have 
coſts againſt the Defendant for the unjuſt vexation. Seventh- 
ly, When the Partics cannot come to iffue by reaſon of ſome 
new matter diſcloſed in the Defendants Rejoynder that re- 
ireth Anſiver ; the Plaintif may Surrejoyn to the Rejoyn= 
der ; and the Defendant likewiſe to the Surrejoynder, if there 

bee cauſe. 
ek: For this matter cake theſe things.. Firſt. When a Defen- 
Ren POE 1” dant hath Anſwered,the Plaintif hath time for all that Tearm 
and all the next Tearm, and untill the beginning of the ſecond. 
| Tearm following, to Reply. Secondly, The next Tearm after 
the Anſwer put in, the: Defendant may give the Plaintif a 
| Ruke to reply ; which if hee doth not, colts will bee awar- 
Diſtiſſion, | ded againſt him. And if kee give no Rule, and the PlaintiFf 
Coſts, | doenotreply the ſecond Tearm after the Tearm the anſwer 
3s put. in, the Bill will bee diſmifled with coſts of courſe, Bur. 
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if the Replication beein Court, the Defendant can have no 
colts. Thirdly, The Defendant may, if hee will, Rejoyn gra- 
2 to the Replication, and force the complainant to goe to 
Commiſſion. Fourthly, The Plaintif muſt ſerve the Defen- 
dant with a Su6&pena to Rejoyn, ere hee can have a Com- 
miſſion to examine witneſſes : And upon the Retorh of the 
Subpana ad Rejungendum, and oath made of ſerving it, the 
Plaintif may by entring of Rules, force the Nefendant to 
Rejoyn, and joyn in Commiſſion, or goe on withour him ; 
for hee may give him ſeven dayes to Rejoyn, and if hee doe 
not in that time, hee cannot doe it after : For if the Defen. 
dant being ſerved with this Sy9pena, doe not upon Requeſt 
by the Plaintifs Clerk made to- the Defendants Clerk, de-. 
liver Commiioners names by the end of that Tearm where-; 
in this Subpena is retornable ; the Plaintif may without 
motion or Petition give names and take a Commiſſion Ex 
parte, Caryes Rep: 111. West: Symb: Collelltion of Chancery 


Orders, 


As concerning Commiſſions to examine witneſſes, take Commition ts 
theſe things, Firſt, The Plaintif is ro have firſt the ta- examine wite 


king out and carriage of the Commiſſion, as oft as any is — 
ca, 41s 


ſued out ; and hee, or his Commiſſioners mult give either 
in Perſon or by a note in writing left at the place of 
the uſuall abode of the other Party, Fourteen dayes notice 
to him of the time and place of the execution thereof: And 
if by any default of the Plaintif or his Commiſſioners it be 
not then Executed ; hee mult pay the Defendant ſuch Coſts 
2s he, upon his oath, ſhall make appeare hee was put to; 
and the Plaintif muſt renew the Commiſſion at his owne 
Charge, and the other ſide ſhall have the carriage of it. And 
ſo on the other ſide (hall the Plaintif have, If the Defendanc 
have the carriage of the Commiſſion, and it be loſt by default 
of his ſide : But if it bee Joſt by any Error of the Clarke in 
making of it, the Colts ſhall bee born by him and thar 
ſide for whom it was taken out. And if the Defendant 
have the carriage of the Commiſſion, hee mult give notice 
to the Plaintif as aforeſaid : And if ſuch notice bee not 
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| given, either all the Exxmination will bee quaſhed,or a Com- 


miſſion Ex parte will be granted to the other fide. And 


| if the Plaintiff refuſe to goe to Commiſſion ; the Defendant 
| may have a Commiſſion Ex parte, ard Commiſſioncrs of 


his own naming,and goe on alone in it without notice giving : 


| and yet in this caſe the Plaintif may, if hee will, name Com- 
. miſſioners and joyne with him; Secondly, Ny Commiſſion 
| Can bee granted or renewed after publication of W:cneiles 


without order. Thirdly, No Commiſſion to Examine witnefles 


| may bee Diſcharged upon a bare Petition withcut Reterence 


and Certificate upon it. Fourthly, If all the witnefles bee not 


| examined on the one ſide, that ſide cannot have a new Com- 


miſſion, bar by conſent, 'orby Order after cauſe ſhewed up- 
on Oath, and coſts payed, and then that fide muſFbeare all the 


| charge of the new Commiſſion, unleſſe that {ide will examine 
| any new witneſſes, and then the charge ſhall bee born inif- 
| ferently betweene them ; or otherwiſe hee may croſle- exa- 
| mine the witneſſes the other doth examine. Fiftly, If the 
| commiſſion bee cauſed to bee renued ar the requeſt of a De- 
| fendant, becauſe of any default of his or his commiſſioners, 
| or becauſe hee did not examine all his witneſles, hee muſt then 


take care hee doe it by the returne day ; for after that day hee 
can examine none but by ſpectall Order. Sixtly, If the one 


' fidedoe at the Commiflion taken out by conſent, put in no 


Interrogatories, nor examine any witnefles, hee ſhall never 
after have a new commiſſion, bt upon a motion, and by 
Order of court. Seventhly, If the Defendanr did ſerve his 
witneſles, and they did not appeare, the Defendant may have 


' 2a new Commiſſion, Cares Rep : 91. 43. 111. Tothill 


| Cromp : fur : eAttorneyes eAcademy , colli tion of Chancery 
| Orders. | 


Commiſſioners 
or Examiners, 


As to Commiſſioners, Firſt, as to their choyce, Firſt, they 
muſt bee indifferent. Secondly, The manner of chooſing 


| them isto offer four names on a ſide, and the other ſide to 


except againſt two of them. Thirdly, the uſuall cauſes of ex- 
ception are, that hee is of kin, a Matter or Landlord to the 


Partic, or that hee 1s of tus councell or Attorney for him, or 


one 
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one to whom hee is indebted, or one that hath a ſuitc with the 
adverſe Party. 

Secondly, As to their duty, theſe things. Firlt, They mult 
call the witnefles before them, in due time and place, and if 
they a-peare not, an Attachment will iſſue out againſt them, 
unlefle they bee impotent, and then a commiſſion ſhall goe 
ro examine them where they bee : But they will have coſts 
ere they anſwer : If they appeare they muſt bee examined. 
Secondly, Commiſſioners and Examiners muſt examine 
themſelves, and not truſt clearks or others to doe it ; hold the 
witneſſes to the point, examine them to one Interrogatorie 
at a time, and anſwer that firſt and at one time, take their 
Gyings from them and not let them ſet it down themſelves 


thoughts they may ſuffer them to amend their Examination ; 
ask no idle queſttons, nor ſet down impertinent anſwers ; 
ſet down truly their ſayings in- parchment; fet their hands 
to every ſchedule Examination, and fend them up into the 
Court as they are taken, with a Certificate ; and if they meet 
with any obltruftion 1n the work, they mult certifie it allo : 
and this one of them muſt deliver in Court, or they muſt 
ſerid it by one that muſt make oath, that hce received it from 
one of their hands, and that it is not altered to his knowledge. 
Thirdly, If any miſdemeanor bee about Examination in the 
Commiſſioner ; the party grieved, 1/pon oath of it, may have 
an Attachment againſt him, and cannot have a Commiſſion 
to examine it upon the Certificate of the other Commiſſi- 


any other ſpeciall cauſe bee ; an Examiner may bee ſent down 
Fifchly, If the Commiſſioners ſer 


of purpoſe tg@aoe it. 
down the titions otherwiſe then they were, and 


Depoſitions will bee vacated , and the witneſles exa- 


mined de novo, Caryes Rep: 47+ 80. $1. 30; 31. 40. 
41. 43. 80.” $1, 66. 99. Tothill 189. eMttorneys eAca- 


aemy. 
Qqqq3z __ 
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upon ſight of all the Interrogatories ; but upon better. 


oners. Fourthly, If the Commiſſioners cannot agree, or 


the witneſſes come at the hearing, and anſwer it ; the 


As to this, theſe things: Firſt, The Intertogatorie to Interogatorics, 


" 
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Examination 
of win cs. 
ScAR, 42. 


Wiinfes, 


examine witneſſes muſt bee ſhort and apt. Secondly, When 
witneſſes are examined in Court upon a ſchedyle of Interrg- 
gatories, no new ones may bee put in to examine the ſame 
witneſles, 

For the point of examination, take theſe things, Firſt, 
Witneſſes may bee examined by Examiners in court or com. 
miſſioners in the country. Secondly, Either party after an- 
ſer put in untill publication bee palt\may examine what 
witneſſes hee pleaſe in court before one of the Examiners ; 
but before anſwer and after publication no examiration may 
bee, but by ſpeciall order upon ſpeciall reaſon. But in all 
caſes of examination the other ſ1de mult have notice of it, 
and of the names and dwelling ' places of the perſons exami. 
ned. Thirdly, No examination of witneſſes may bee to in. 
valid the teſtimonie of other witneſſes withoyt order, and 
after exceptions in writing put in. Fourthly, Tf a fingle wo. 
man take out a commiſſion, and after marry before exami. 
nation,it feems the examination may goe on notwithſtanding, 
Fifthly, No witneſſe may bee examined in court after order 
of Publication, though hee bee ſworn before, if a copie of 
the order of Publication were delivered to the Examiner. 
Sixthly, Witneſſes may bee twice examined, and upon better 
thoughts may amend their examination, if they will. Se. 
venthly, They may bee brought again v#5va voce, at the hea- 
ring of the cauſe, if the court pleaſe. Eighthly, They may 


not ſet down their own depoſitions upon fight of all the In. 


rerogatories together ; but they mult anfiver one Interroga- 
torie at a time, and anſwer, that ere they heare another, nor 
may they goe away and anſwer. one, and then come again 


and hear another : but of this ſee before. Ni , Witneſles 


e taken bur 


ad informandam conſcientiam , are never t 


upon a hearing ubi 7ugex dubitat. But witneſles examined 
after Publication not fit to bee publiſhed, may ſerve ad in- 
formandam conſcientiam , upon the hearing, if the court 
think fit, Caryes Rep: 27. 58. 93. Tothill 189, 190, 

192, 
As to witneſles, take theſe things, Firlt, The parties them- 
{elves 
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] felvesco the Suir, their Artornics, Solicicors, or Counſellors, 


the wife againſt the husband, husband againſt the wife, or 
Guardian again(t the Infant, regularly are not to bee exa- 
mined as witneſſes, but in ſome ſpeciall caſes and with ſpeciall 
caution : And yet in caſe of miſdemeanor the party himſelf 
may, and muſt be examined upon Interrogatories. Secondly, 


No witneſle ſhall bee forced to bee examined till firſt hee 


have his coſts laid down. Thirdly, If hee bee not able to tra- 
vail hes ſhall bee excuſed, and muſt bee examined by com- 
miſſion at home. Fourthly, They are in ſome ſpeciall caſes 
to bee examined before Anſwer, and after Publication and 
hearing alſo. Fifthly, Wirneſles examined in other courts, 
ſometimes are alledged to bee read here at the hearing of a 
cauſe, but very ſeldome. Sixthly, They may, by order, bee 
examined again at the hearing 24a voce for the clearing of 
a thing. Seventhly, But being examined in the countrey, if 
the other ſide have feen the Interrogatories, they are not to 
bee examined here in court, Eightly, A witneſfle calling him- 
ſelf better to mind, may amend his examination, Caryes Rep: 
21, 45+ 62. 68. 63. 89. 94. 95+ 99+ 100. Tothill 189, 190, 


191. 192.137. 135, 


Charges, 


As to this, theſe things. Firſt, The Depofitions and Exa- Depofitions of 


minations of the Witneſſes mult bee truely ſet down in one w_ 


Roll of Parchment, Subſcribed with the Commiſſioners 
names ; or in Divers Rolls, whereof each of them is ſo Sub. 


ſcribed : See before. Secondly, No abitra&t or Coppy of - 


the depoſitions of Witneſles is to bee delivered before Pub- 
lication. Thirdly, No Depoſitions of Witneſſes may bee 
Suppreſſed upon # bare Petition only without Reference 
and a Certificate upon it. Fourthly, Depoſitions of Witnefles 
raken tm another Court,are ſometimes admitted here, Fifthly, 
Depoſitions of Witneſſes jn ſeverall cauſes, which are 
meerly croſle cauſes betweene the ſame Parties, and touching 
the ſame matter;may be uſed at the hearing of both cauſes(ve- 
ing heard together) without any motion. Sixthly, when one 
Party hath an order to uſe Depofitions taken in another 


cauſe ; the other Party may uſe the ſame Depolitions. with- 
out 


efles 
-& 
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out motion, unleſle it bee denyed to him by ſpeciall order 
of the Court, Seventhly, No motion may bee to ſuppreſle 
Depoſitions of Witnefles regularly taken, till the fix-clarks 
towards the Cauſe bee acquainted with, and have certified 
the caſe. Eighthly, Depoſicions of Witneſles in this Court, 


. may by order of the Court bee uſed in any other Court. 


Ninthly, Depoſitions of Witnefles gotten by PraQtice, may, 
by the order of this Court, bee fuppreſled, Caryes Rep: 35. 
56. (olleftion of Chancery orders, Tothill, 

For the illuſtration of all theſe things about Commiſſions 
and Commiſſioners to examine witneſles, their Examinations 
and Depoſitions, take theſe following caſes. Firſt, a Com- 
miſſion was to examine Witneſſes on both parts upon Four- 
reen daies notice to bee given to the Defendant Lycy , one 
of the Defendants made Oath, That neither hee nor Yarney, 
another Defendant, had any notice; but if any were, it was 
siven to Smith, another Defendant, little interefled in the 
matter, and made Defendant, as hee conceived, only to take 
away his Teſtimony from the other Defendants. Ordered, a 
new Commiſſion bee awarded to the former commiſſioners, 
that Zxcy ſhall have the carriage of it, and give the Plaintif 
notice fourteen dayes, Lucyes caſe, 22 Eliz : Caryes Rep: 
91. Secondly, Robert Medigate was ſerved with a Subpena 
to teſtifie, and did not anſwer certain Interrogatories mini- 
ſtred to him on the Plaintifs behalf at the execution of the 
Commiſſion , pretending hee could not without ſight of 
court-Rolls : And for other Interrogatories hee referreth 
himſelfe to former Depoſitions, not ſhewing where they are 
nor when they were taken. The court Ordered that they bee 
conſidered by a Maſter, if hee certifie it inſufficient, then thar 
hee bee new examined, Wottons caſe, 21 Eliz : Caryes Rep: 
83. Thirdly, A Defendant, not being a principall Defen- 
dant, if hee wereexamined on the Plaiftifs party in another 
ſuite between other Perſons, might bee uſed as a witneſle, 
44 Eliz: Caryes Rep: 21, Fourthly, 1 Fac: The Lord chan- 
cellor Edgerton ſaid, That hee would not help Leaſes paroll 
in Chancery, and that it were good for the common: wealth 


if 
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if no Leaſes paroll were alowed to bee proved by witnefles, 
being now teſtes Diabolici, moved Fame rather then Fama, 
Caryes Rep: 29. Firlt, foras muchas it is informed the try- 
all of the truth of the matter reſterh altogether in the Decla- 
ration of the Defendant; it is therefore O:dered that the 
Defendant ſhall bee examined upon Interrogatories to 
bee miniſtred by the Plaintife , upon whoſe examina- 
tion, if the matter fall not out of the Plaintiffe , then 
the Plaintiffe to pay the Defendant coſts, and the cauſe to 
bee diſmiſſed, Fifield Plaintiffe, Yinore Defendant, 2 El;z : 
ol: 112, 

a Secondly, The Plaintif,. in the end of Zaſter-Terme, by 
his Attorney require&the Defendang to proceede to Com- 
miſſion for examination of witnefles, and the Defendant 
was ready to joyne ; fſithence which time the Plaintif, con- 
trary to the Ocder of this court (as they aleage) hath produ- 

ced one of the Malters of the court, and one of the Exami- 
ners to travell to the Plaintifs houſe in 7/ilrire, ſixty 

miles diſtant from London, and there hath Examined 

Witneſſes, It is Ordered that Publication bee ſtayed 

untill the matter bee examined after Publication 


is granted, Darral Plaintiffe, Stuckey Defendant, 19 


Eliz. | 
Thirdly, Upon certificate of Vggard and Weſt, ewo Com- 
miſſioners, that Marſhall, one of the Defendants witneſles, 
being warned by Precept from them, refuſed to appeare be. 
fore them; and that Taylor, another witneſſe appeared, but 
refuſed to bee examined, becauſe hee Solicites the Plaintifs 
cauſe ; It is therefore Ordered that the D-fendant ſhall exa- 
mine before one of the Examiners of this court , before 
the end of this Terme , as well the ſaid Taylor, upon any 
Interrogatorie which ſhall not bee touching the ſecrecy of 
the Title, or of any other matter which hee knoweth as Soli- 
citor only, as alſo the ſaid Aſar/rall or any other neceffary 
witneſſe, whereof the: Defendant ſhall firſt ſer down their 
names, ſo that the Plaintif may likewiſe exxmin them ifhe wil, 


Kelway Plaintif, Kelway Defendant, 22 Eliz: 
Rrre Fourthly, 
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in perpetiuam 
7£2 mMemo/14/8, 
Se. 44 


Fourthly , The Defendants were not ferved with Þ4 9- 
cefle, and yet the Plaintiffe brought up divers Witneſſes to 
bee examined, bur 'Ordered they ſhould not bee exami- 
ned untill the Defendants have anſwered, Epiſe : $4- 
licburie Plaintiffe, Hinde and Hinde Defendants. 22 
Eliz. 

Fiftly, It is informcd that Coleſtone, one of the Defen- 
dants examined his owne wife as a witnefle ; It is therefore 
Ordered the Plaintif may take a Subpena againſt her , on his 
behalfe ; And if Coleſtone will not ſuffer her to bee examined 
on the Plaintifs party, then her examination on the ſaid Cole- 
Pons party is ſupprefied, Bent Plaintif, Alot and Colelton De- 
tendants, 22 Zhi, _ : | 

Sixtly, whereas a Commillion iſtucd out to examine wit- 
nefſes on both parties, which is returned executed upon Oath 
by Brever, that hee ſerved Precept: from the Commiſſioners, 
upon WS, T1, TC and 1P, tobce examined on the De- 
fendants behalfe , before the ſaid commiſſioners, who ap- 
peared not : K is therefore Ordered that a new Commiſii. 
on bee awarded to the former commiſſioners, at the Defen- 
dants charge, as well to examine the faid foure witneſles 
25 any other, Sheppard Plaintif, Sheppard & al. Defendants, 
21 Eliz. 

Seventhly, The: Plaintif and Defendant both. joyned in 
commiſſion to examine witneſles, and the Phaintif haying the 
earriage of the Commiſizon, did not execute_the ſame, but 
did examine witnefles here in court 5 Therefore Ordered the 
Dc:fendant ſhould have a new commiffion to the former 
commn:iifioners, wherein the Plaintif might alfo examine, it” 
hee lift ; and at the Returne thereof Publication, and in the 
meane time Publication is ftayed, Aackworth Plaint. Sway» 
field & al. Defdts. 21 Eliz. 

For this take theſe things. Firſt, Hee that will have wit- 
neſkes thus examined, mult firſt exhibit a Bill and ſhew his 
Title to the thing, and that the witnefles to prove it are old 
and not like to live long, whereby hee is1n danger to loſe it ; 
and then pray 2 commiſſion to Gentlemen. of credit to exa. 

mine 
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mine them, and a Szbperato the partics intereiled , to ſhew 
cauſe, if they can, to the contrary, Secondly , If the Partie 
within fourteene dayes ſhew, cauſe, the Plaintif mult deſiſt, 
if hee cannot hee may goe on alone, if the other will not joyn 
with him, as hee may if hee will ; and then fourteene dayes 
warning for execution is to' bee giver, Thirdly, the court 
will appoint commiſſioners, and give Articles to examine up- 
on, or they may bee examined in court by an Examiner, 
Fourthly, If the adverſe party intereſled in the matter, can 
ſhew good matter of cxception to the commiſſioners againſt 
the commiſſioners witneſſes, or otherwiſe, why they ſhould 
forbeare,. they are to forbeare ſpeeding the commiſſion, and 
cercifie theſe things up with the commiſſion, Fifcly, none 


but aged and impotent perſons may hereupon bee examined. ' 


Sixthly, The commiſſioners mult certifie up with the com- 
miſſion, the exceptions the Defendant took to the procce. 
dings in the ſpeeding of the commiſſion, 'and whether the 
Defendant did appeare or not; and whether Oath were 
made before them of notice given to him of the time and 
place of execution thereof. Seventhly, This Teſtimony is not 
to bee publiſhed while the witneſles live ; but either by con- 
ſent of the parties, or upon Oath made, that either the Plain- 
tiff hath ſome Tryall wherein hee ſhall need it, and that the 
witneſſes are not able to come to the place, or otherwiſe by 


Ocder of the court ; and then the commiſſion is to bee ope- 


ned by a Malter and conſidered, and afterwards it may (if 
the party, will) bee exemplified, and may. by Ocder of this 
court, bee given in evidence in any other court, Eighthly, 
But theſe Depoſitions may not bee given in evidence againſt 
any other, but the Defendant who was warned to defend 
ir, his Heirs or Afſignes, or ſome other clayming by, or under 
him, by ſome Intereſt which accrewed to him after the Bill 
preferred. Ninthly, After this Publication hereof, the ad- 
veſe party can examine no witneſſe on his behalfe concer- 
- ning the ſame matter : but if the Defendant joyn in com- 

miſſion and examination , then theſe cautions are not 
neceſſary ro bee obſerved, Tothill 189. 190, 191, 192. 
= Rrrr 2 Cl. 
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Reterence. 
$8. 4s) 


Accompts. | 


Anſwer, 


| Rr pirt. 
Sc. 46, 


Coſts. 


Publication. 
S6Q. 47. 


. 


Colettion of Orders of (hancery, We ft: Symb; Cares Rep: 33s 
4.35. 85. 88, 

a." AA ah Reference, theſe things muſt bee known, Firſt, 
No Reference may bee to a Maſter upon a Dc<murrer to the 
Juriſdition of the Court, but it muſt bee heard by the Lord 
Ke: per himſelf. Secondly, Nor ſhall any fuch Reference bee 
to heare and end, to a Maſter or any other after examination 
of witneſſes paſt, but in caſe of meer Kin, povertie or conſent 
of parties. Thirdly, A Reference of the State of the caſe, 
but by conſent of parties is ſparingly to bee granted, Fourth- 
ly, Accounts mult bee prepared by Reference, and yet not 
till the canſe come to bee heard, unlefle it bee by conſent of 
parties. Fifthly, The examination of the court-Rolls is to 
bee by Reference, which muſt bee to two Maſters at the leaſt. 
Sixthly, No Reference ſhall bee made of the inſufficiency 
of an Anfiver without allegation of ſpecia}l cauſes, Coll:&io;z 
of Chancery Orders. ; 

For a Report theſe things muſt bee known. Firſt, The 
Report muſt not exceed the warrant of Reference. Second- 
ly, It muſtbee brief and with ſome opnion ifthe caſe bee not 
very doubtfull, and if fo; then ic muſt ſet forth the ſpeciall 
caſe, Thirdly, No order ſhall bee to confirm, til] there bee 
firſt a day given to the other (ide, for ſeven dayes at the leaſt 
to ſpeak to.it in court. And yet if it be not to ground a decree, 
and it be poſitive, it is to ſtand ; and.Proces-may be taken out 
for performance thereof .unlefle the adverſe party npon notice 
thereof doe, within eight dayes after.if ic be in time of, Tearm, 
or of the gcnerall. Seals for motions, or if after within four 
dayes of the beginning of the next Tearm et it controlled. 
Fourthly, 1f any appeal from the report of a Maſter to the 
Court, hee mult fiſt depoſite fourty ſhillings with the Re- 
fiſter, and a day thall bee ſer : if the Court judge it againit 
the Appealer, the other ſhall have the fourty ſhillings, and 
what more the Court ſhall judge fit; if otherwiſe, the mony 
ſhall bee reſtored, Colleion of Chancery Orders. | 

When the Plaintiff and Defendant have examined what 
witneſfles they' pleaſe ; then. exther of them may give the 0- 

| ther 
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ther 2 Rule for Publication, which is a week ; and if 0 that 
time no commiſſion bee taken out nor cauſe bee ſhewed a- 


gainſt it ; then Publication is granted. Secondly , After witnefles. 


Publication no new witnefſes may bee examined but upon 
oath taken, That the party that would examine hath not ſeen 
any of the examinations, or ſome Certificate from the com- 
miſſioners of reaſons why the witneſſes could not bee exa- 
mined, and an Order of the court upon it, or an Order of the 
court. Thirdly, If the Snit bee old and Plaintiff and Defen- 
dant dead, there muſt bee a new Bill exhibited before pub- 
lication can bee had, Caryes Rep: 66. 94. 


For Orders before the Decree and Finall Order, take Order. 


this. Firſt, An order made out of the generall rule, muſt 
ſet down the ſpeciall reaſons of it. Secondly, If an Order 
be made and the court not acquainted with the former Or- 
der, it is furreptitious, and not to bee uſed. Thirdly, No 
order (hall bee explained by Petition but by publicke motion 
both parties being heard. Fourchly No Order but finall 
Orders and Decrees ſhall bee received to bee entred after 
eight dayes from the day of pronouncing it, that day be- 
ing excluded , Collettion of Orders in (hancery , Tothill 
I 37. (Cc. | 


The duty of the Regiſter is this. Firſt, To ſet down the Regiſters 


Ocders truly as the Court doth deliver them, and not by 
any t:mptation to be drawn to doe otherwiſe. Secondly, To 
mention the lalt Order in the preſent Order. Thirdly, To 
keepe. Coppies of the Orders hee doth deliver. Fourthly, 
After a hearing and reference to a Treaty,to ſet down in this 
Order of Reference what was the opinion of the court, un- 
leſle it doe dire it to bee drawn otherwife, Co/leftion of Or- 
ders of Chancery. * "0 


As to this, take theſe things. Firſt, After Publication had, 
the complainant, or in- his negleR, the D:fendant may pro- 
cure a day of hearing of courſe to bee ſet down by his Clerk 
at the end of the Tearm, when the, Lord Keeper doth ſer 
down dayes of hearing for the next Tearm. Secondly, The 


dayes mult bee fet down according to their priority of Pub- 
Rrrr 3 lication,. _ 


Day of hearing 


Sea, 48, 
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The hearing it 
ſelf, Decree & 
tinall Order, 


Coſts, 


Purchaſors, 


lication. Thirdly, No cauſe muſt bee preſented for hearing 
the ſame Tearm that Publication doth paſſe, Fourthly, All 
Procefle to heare Judgement mult bee retornable fix or ſe- 
ven dayes before the day of hearing, except it bee in the be- 
inning of the Tearm, when the thme will not beareit : And 
the Writ-mult have on the back of it the very day of hearing. 
Fifthly, If the Plaintiff appeare not ; then the Defendant is 
to bee diſmifled with colts, Caryes Rep: 45. Colleftion of Or- 
ders of Chancery. : 

As to the hearing, take theſe things. Firlt, If the hearing 
bee upon Bill and Anſwer ; the Anſiver mult be admitted 
in all points to bee true. Secondly, The Anſwer muſt bee 
read in Court at the hearing, eſpecially there where no couu- 
cell appeares for the D-fendant ; and it appeare hee hath 
been duely ſerved : and if in that cauſe the Court ſee cauſe 
to Decree for IR che reaſons ſhall bee exprefled in 
the Decree, and the Defendant ſhall have a day to ſhew 
cauſe, ſo hee dog firlt lay down the coſts, ſet down by the 
Coutt for this delay, to the Plaintifs Attorney, and have 
his Certificate for it, or make oath hee tendered it.. And 
if the Court upon the ſecond hearing confirm the firſt ' 
Decree, hee ſhall pay full colts, Colle&tion of Orders of Chan- 
cery. ; 
For Decrees, take theſe things. Firlt, The Decree muſt 
bee ſhort and not recite the pleading largely, but the ſfumm 
of it briefly. Secondly, If it 'bee-made before the Maſter of 
the Rolls, or before any Judges, it being drawn, mult bee 
firſt ſigned by them, and after by the Lord Keeper, and then 
enrolled. Thirdly, It muſt bee ſigned and enrolled before 
the firſt day after the next Michaelmas or Eafter Tearm, 
after the making of it. Fourthly, If it concern Land or Leaſe, 
it muſt within ſix moneths bee entred into the Regiſters 
Docket- Book ; otherwiſe it ſhall not prejudice the Purcha- 
ſors of the Land. Fifthly, No Decree ſhall bind any but thoſe 
who are ſerved with Proceſle ad audiendum 7adicium, or did 
appeare gratzs. Sixthly, Nor ſhall it bind any that come in 
by conveyance, boza fide, from the Defendant before the Bill 

exhibited 
& 


s Of Chancery. 


exhibited, and that is no partie by Bill or Order. But where 
hee cames #n pendente lite, and without any cullor of privitie 
or allowance by the Court, there regularly it ſhall bind him ; 
And ver if there bee any intermiſſion of the Suit, or the 
Court bee acquainted with the conveyance, the Court is to 
- give Order in it. Sixthly, No Decree can bee made, croſſed, 
alrered, or explaind upon a bare Petition only , and yet here- 
by it may bee [taysd for a while,till it can bee moved in Court, 
Seventhly, Nor can it bee, being once enrolled, reverſed, or 
altered, but by a Bill of Review, unleſle it bee in caſe of miſ- 
calting where the caſe is demonſtrative, which may bee done 
by Order. A Decree at this day will bind the perſons : For 
if any doe rcfnſe to obey ir, the Court will imprifon him till 
hee doe conform. And however it bee aid that a Decree 
cannot bind the right of the Land, yet experience teacheth 
that upon the matter, rights, and titles ro Land and Goods, 


are hereby concluJed allo ; for this court by their Order of | 


Sequeſtration and InjunRion, doth diſpoſe of the poſſeſſion 
thereof for ever, to him that it judgerh to have right there- 
unto, in conſcience. Eighthly, Tf the Decree bee to be made 
upon pretence of Equity againft the Judgement of another 
court ; this Judgement is firſt read, and then the Decree is 
not to vacat the judgement, but to order the unreaſonable 
party. Ninthly, The courſe to puniſh the breach of, and force 
obedience to a Decree is, firſt to ſerve the party with it under 
Seal of the' Court : and in caſe of diſobedience to have all 
the Proceſle of the court of contempt out againſt him, one 
after another ; and the party being taken, isto bee impriſo- 


ned ſtraitly, and. not fer at liberoy tit! hee obey it ; that is, 


that hee. doe that which is preſently to bee done, and give 
ſecurity to doe that which is to bee done i» futuro. Allo the 
\ Lord Keeper may. Fine him what hee pleaſe and extreat ir. 
And if the Decree bee for Land, and the party remain obſti. 
nate arid willfull after his impriſonment, the Court doth uſe 
to grant an Injundion for the poſſeſſion ; and this being dif- 
obeyed after it is ſerved, and oath made thereof ; the Court 


doth uſe to grant a Commiſſion to ſome Juſtices, and if __ed 
T, 
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Bill of Review, 
Sca. 49. 


InjunRion, 


S.R. 59, 


bee, a Writ of Affiſtance to the Sheriff to put him in poſlef- 
fion, Caryes Rep: 23. 34. 36:37. Cromp: Fur: 41. 43. Col- 
leftion of Chancery Orders, T athill 56. 57. &c. ; 

As to this take theſe things. Firſt, When a caufe is diſ- 
miſled upon full hearing, and the diſmiſſfion figned and en- 


rolled, it cannot bee reteined againe but by a Bill of Review, 


and for ſome ſpeciall cauſes. Secondly , Nor can a D:cree 
bee altred, reverſed or explained but by Bill of Review, unleſſe 
it be in caſe of miſcaſting only where the miſtake is demonſtra- 
tive. Thidly,No Bull of Review is grantable but upon Error in 
Law appearing in the body of the Decree i: ſelfe, without a- 
verment or further examination of any matrer of fat, which 
might have beene had.at the time of the Decree, unlefle hee 
ſh*w ſome new matter which hath riſen in time after the De- 
cree, whereof the Plaintif could not have advantage before, 
and upon Oath made that there is a diſcovery of ſuch new 
matter, this Bill (by leave of the court) may bee exhibited, 
Fourthly, who ſo getteth this Bill, mult firſt give ſecurity, by 
Recognizance to a Maſter, ro'abide the Order of the court 
for colts and damages, if there ſhall bee cauſe by this delay to 
alow it. Fiftly, Alſo hee mult firſt yeeld obedience to the 
Decree ; as if the Decree bee to yield the poſſeſſion of Land, 
deliver Writings, pay Mon:y, hee muſt doe it - But if the 
Decree bee ro extinguiſh a Right, convey Land, releaſe a 
Debt, acknowledge fſatisfaftion, cancell Records or Eviden- 
ces or the like, it may bee ſtayed by the Order of the courr, 
till the Bill of Revivor bee determined. Sixtly, And npon 
this Bill no witneſſes ſhall bee examined to any matters, which 
were or which might have beene examined upon the former 
Bill, Collefion of Orders of Chancerie, Tothill, 173. Attorn, 
Acad. 

This is an Interlocutorie Order in this court, wherein 
theſe things are to bee known. Firſt, It is ſomtimes before 
the Decree, & ſomrimes after the Decree, ſomerimes by word, 
as to one preſent in court, or by writinz, Secondly, This is 
ſometimes to the end to pet the pofleſtion of Land, and ſom- 
times to the end to ſtay a ſuite at the common-Law, not to 

| g0c 


Of Chancery. 


goe totryall, or if tryed, not to Judgement, or if Judged, 
not to Execution, or if Executed, That the money bee ftayed 
in the Sheriffs hands ; and this latter it will ſometimgg doe 
without laying downe of any money, and after the Party is 


arelted at Law for the money, Thirdly, It is gotten common» where ——_ 


ly upon ſome matter of Record or writing plainly appearing, ble or nor, 


or when the Debt defired to bee ſtayed doth appeare to be ve- 
ry old and hath flept long, the Creditor and D;btor both 
dead a long time before the ſuice brought for the Debt, or 


. when the Defendant ſits an Attachment, or departs without 


anſwering, or confeſſeth the Bill, or ſo much thereof as is 
ſufficient : But upon privitie of ſuite only , or upon ſurmiſe 
of the Plaintifs Bill only, this is not grantable, eſpecially in 
caſes where the Defendant doth appeare in time, and deny 
the ſuggeſtion of the Bill; And yet in cafes where a ſuite is 
for Land, or to ſtay a ſuite at Law, and the Defendant doth 
not appeare, but is in contempt, the conrt doth uſually grant 
this InjunQion, till hee appeare and fatisfie his contempt, So 
alſo in caſes where the Defendant doth abſent himſelfe in a 
private place, or is beyond Sea and cannot bee ſerved with a 
Subpena, or where hee hath gotten time to anſwer upon 
ſome pretence ; In theſe caſes it is uſuall to grant Injuntions 
to [tay Suits, till the Defendants doe appeare : And now e- 
very Commiſſion to take an Anſwer, muſt have in it an In- 
junQion to ſtay the Defendants ſuite in Law, if any bee for 
the thing complained of by the Bill, till his Anſwer bee in, 
and the court give Order in it, if the iflue bee not. joyned be- 
fore the Returne of the Sybpena ſerved upon the Defendant, 
and fo to ſtay Judgement for this time ; and of this the De- 
fendant mult take notice without any ſerving of it. Fourthly, 
If the Bill come in after a Verdi at Law for the Debr, the, 
court will not uſually grant an Injunftion without laying 
downe the money in court, except ſome ſpeciall matter of 
Equitie appeare in the Defendants anſwer, or in ſome former 
Decree : Bur before, though the Suit here bee not begun 
rill afrer the partie bee areſted, yer it is not uſuall to force 


the depoſiting of the money. Fiftly , If one ſue tor Land 
SITL here, 
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here, and hanging the ſuit, diltraine upon it after the An- 
fer and Replication made, or ſue here for any thing, and 
hanging the Suite, ſue in another court for the ſame thing, he 
may have an Injunftion : but if one hath owed corne upon 
Land hee hath in Leaſe-paroll, hee may have ir for the corne, 
Sixtly, If one ſue a man priviledged in this court, in another 
court, he may ſtay that Suite by this meanes.. Seventhly, In- 
junctions for unjult felling of Timber, plowing up of antienc , 
Meadow, antient paſtures-not plowed in twenty yeeres, or 

ro maintaine incloſures kept in melt of twenty yeeres before, 
are grantable according to the caſe ; but not where the De- 
fendant doth claime any eftate of Inheritance in the Land, 
unleſiehee claime it in} truſt , or fome ſuch like ſpeciall caſe, 
doth claime it diſpuniſhable of waſte, without ſpeciall Order 
firlt given in the caſe. Eighthly, An InjunQtion to quiet a poſ- 

'* ſeſſion, is to bee granted of Houſes and Land only, and not of 
HE w and when a Rent ocany ſuch like thing : And there jt is not to bee gran- 
it is grantable. ged before the hearing of the cauſe, but upon Oath that the + 
Plamtif was in poſſeſNon at the time of the Bill put in, and 
then only of that poflefſion hee had then and three yeeres be- 
fore, and at the ttme of the motion ; and not to bee exten- 
ded tothe poſſeſſion of thoſe fromwhom hee claimes, as his 
Tenants, &c. And this alſo ſhall not himder the Defendants 
ſuite in Law, making a Leaſe, taking of a Diſtreſſe, &c; and 
this Injuaction.alſo, if the Plaintif delay his Shire, is to bee 
diſtolved again. And it was uſual to inſert in this Injun- 
Rioa this clauſe ; That the Party was in poleſſion at the 
time of the Bill exhibited, and certaine yeeres before, and 
that his Intereſt is not determined by any lawfull meanes;and 
2bond of ten pound given for the truth of this. Ninthly, If 
the Injunftion bee to ſay a Suite in Law, it is uſed to have 
this clanſe. That it is for the ſame mateer conteined inthe 
Bill ; and that the Suite began after the Bill put in, and a bond 
ziven that this is true, Tenthly, If it bee to [tay and remove 
a Suite by Cerczorare, bond muſt firſt bee given that the Bill 
hath marcer ſufficient in it to beare it, and ſhall bee /proved 
true avithin fuurteenc daits.after heehath' the Writ, and this 
if 
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if he do not in this time;afcer a Certificate of his negle& from 


the Examiner,it ſhall be diſmiſſed with colts, and a Procedends Cots. 
granted. Eleventhly, If it bee to ſtay a Suire after a Verdict, ®-9:24cnds, 


it muſt bee delivered into the hands of the Lord Keeper him» 
ſelfe, with the Order whereupon it iſſaed forth. Twelfthly, 
It is not to bee granted nor revived, ſtayed or diffolved for 
ſtay of a Suiteat Law upon a bare Petition only, without 
more, nor ſhall any Injunftion of any other nature paſſe by 
Qcder, or Petition without notice and a copy of the Petition 
firſt given to the other fide, the Petition filed with the Regi- 
ſter and Order entred. Thirteenthly If Councell move to 
have an InjunRtion, for mxtter in the Anſwer, hee muſt put 
the caſe in writing to the Court, and if it fall out to bee un- 


true, hee againſt whom it is made ſhall not bee puniſhed for 0. 


diſobeying it, but ſhall have coſts; and fo in all like caſes. 
where it is. gotten. upon miſinformation or otherabuſe of the 
court, Fourteenthly, When it is granted upon the merit of 
the cauſe, or ſpeciall cauſe in Equitie, it is to ſtand till the 


_ hearing, unlcfle the Plaintif delay his ſuite, Fifteenthly, It S:rving of ic, 
mult bee ſerved, and the ſerving of this is much like the ſer. Hw and when 
viag of a Subpara. Sixteenthly, Tr is not to-bee diſſolved diſlolved, 


upon 2 bare Petition only, Seventeenthly, Nor is it to bee 
diſſolved without motion of the adverſe Party. Eighteenthly, 
And yet if an InjunRtion bee granted till the Anſwer put in 
and Order made, and no Order bee made to continne it 
within fourteen dayes after the Anſwer came in ; in this caſe 
it ſhall be difſolved, upon the Regiſters certificate thereof on- 
ly ; and if no motion bee made that Term, or at the next ge- 
nerall Seale after the Terme, to continue it for inſufficiency 
of, or\matter confeſled in the Anſwer, it is diffolved of 
courſe. So when it is to [tay ſuits at common-Law, and the 
Plaintif doth not proceed for three Tearms together, Nin- 
reenthly, None will bee reſtrained by it, but ſuch as are na- 
med, and therefore it mult forbid Parties, Councellors, At- 
rornies, &c. Twentithly, The courſe to puniſh the diſobedi- 
ence to, and to force the obedience of an InjunAion, is thus : 
Te ſerve him firlt with it, w- Y caſe of diſobedience, and 


ſſ 2 upon. 
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Sequeſtraiion, 


npon Oath made thereof all the Proceſſes of contempr are to 
g0e out againſt him, one after another, and being taken hee 
is to bee impriſoned till hee doe obey it, or give ſecuritie to 
doe it ; nor is hee to bee heard in the principall cafe till hee 
yield obedience in every thing. And if the InjunGtion be for 
a poſſeſſion of Land, and the Partie fits all the Proceffes of 
contempr, and cannot bee found by the Sergeant at Armex, 
or make a Reſcue ; a Sequeſtration (hall bee granted of the 
Land ; & ifhe obey it not, a Commiſſion to pur him in Poſſi. - 
on. See for all theſe Tochill- 107. &c. Caryes Rep: 34. 36. 
AO. 41. 42. 44. 45. 48. 49. 77. 80. 98, 101,113, 47, 58, 
76.112, 113», 

For the further illuſtration of all which things, take theſe 
following caſes. The Plaintifs Husband was bound in a 
Statute of one hundred pounds, to pay one hundred and 
three ſcore pounds ; and after by Indenture the Defendant 
did grant unto the Plaintifs Husband, That if hee failed in 
the payment of the ſaid one hundred and threeſcore poiinds, 
the ſame ſhould bee levyed of certain Lands, then the ſaid 
Plaintifs Husbands lands” called Stirbeck, and ſome other 
Lands ſpecially named, lying in Hawthorn in the county of 
Lizcoln ; the Husband dyed, and the Defendant ſued Exe- 
cution as well of othcr Lands in the occupation of the Plain- 
Lifs late Husband, as of the Lands mentioned in the Inden- 
ture : And Sir 7;cholas Bacon Eord Keeper, granted an 
Injun&ion againſt the Defendant immeduatly to remove 
from the poſſeſſion of all the other Lands, except of thoſe 
only contained in the Indenture ; and that hce ſhould qui- 
«tly ſuffer the Plaintif to enjoy the ſame, Marg: PulvertoHt: 
Wid: Plaintif, Gilferr Pultertoft Defendant, «Anno 1 Eliz: 
Fol. 51. The Plaintif ſerved the Defendant with a Subpana, 
to appeare in Chancery, whereof hee made oath ; and be- 
cauſe the Defendant drd nor appeare, an Tnjuncion was a- 


 warded againſt the Defendant, his Councellors, and Attor- 


neyes, upon pain of two hundred pounds, nor to proceed in 
Judgement in an 'Action. of Debt of fourty pounds in the 
common-Plzas againft the Defendant ; K'nos Plaintif, Javk- 


o ? ſw: 
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ſor Defendant, 1 Ez: fol. 213, An Injundtion is granted 
to diſcharge an Execution by Z/egir taken by the Dctendant 
ont of this Court ; for that hee being ſerved with a Subrena, 
. did not appeare ; Hobby Plaintif, Kemp Defendant, 1 Eliz; 
204. 
The Plaintif ſets forth by his Bill, That where there was a 
Suit depending in the Dutchy Court between the D:fendanc 
and Chriſtopher eAſcugh his brother for certain lands ; it was 
agreed, and the Plaintif was bound to the Defendant in one 
hundred pounds , that the fard Chrifopher ſhonld become 
bound by Obligation in the ſumm of one hundred pounds 
the tenth day of 7-ne following ; and ſhould then alſo make 
unto him a Releaſe ; and the Defendaat was alſo bound by 
Obligation in fifty pounds to pay the ſaid Chrifopher a ſum 
of money the ninth of ?#xe, in the Pariſh Chnrch of Dale : 


And becauſe both the dayes of performance of the con- + 
ditions of the faid ſeverall Obligations were ſo neer topes. 


ther ; therefore it was agreed, That when the Defendant 
paid his money, the faid {hriftopher ſhould make his Bond 
and Releaſe, and ſheweth that the ninth day of Zune the De- 
fendant came not himſelf, but ſent his ſervant to pay the m9. 
ney, and ChriFopher was there ready to'make the Bond and 
Rcleaſe to the Defendant, and offered to deliver the ſame 
to the Defendants Servants ; but they refuſed to accept there. 
of ; and afterward the ſaid (hriftopher offered the ſame to 
the D-fendant, but hee likewiſe refuſed to receive the ſame, 
and yet puts the Plaintiffs Bond of one hundred pounds in 


Suit in the Kings Bench ; hereupon an InjunRionis granted 
with a claufe (S152 fit) ro ſtay all further proſecution of any 


Action in any the Queens Courts at the common-Law . or 
elſewhere, upon the Bond of one hundred pounds agair ſt the 
Plaintiff, and alfo the taking of any Niþ prize, or Fudgement- 
or Execution upon. Judgement , if Judgement bee al- 
ready given 'upon the fame Bond , untill the Defendant 
have made a perfe& anſwer , and the Court take other 
order : eAſcurh Plaintiff, Skelton Defendant, 2 Eliz: 9. 
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The Defendants Attorney at Law was .enjoynedto ſtay 
his proceedings at Law againlt rhe Plaintiff in an Aion of 
Treſpaſſe ; and notwithſtanding this, the Defendant him- 
{{1f proceeded and got Judgement anJ took out a Levar 
{1cias againſt the Plaintif; and an Injunction was granted 
azainſt the Defendant himſelf to Ray the Execution of the 
fame Writ of Levari facias, or if hee had executed and levy- 
ed the damage and coſts, that then hee (ſhould bring all the 
money thereupon received into the Court of Chancery, in 
Craft: «Aſcenſ: Dow: to bee diſpoſed of as the Court ſhall 
think fit, and yet notwithſtanding himſclf thould bee then 
preſent in Court to aniwer the contempt : Sedgwick Plain= 
tiff, Redman Nefendant, 2 Eli: 92, 

The Plaintiff being fon and heir to his Father who gicd 
Inteſtate, entred into the houſe whereof his father died ſci- 
zed in Fee, and podſicfied him(clf of certain ſmall parcells of 
950ds, to the value of tive ſhillings, of his fathers goods who 
dicd Inteſtate : and the Defendant having an obligation of 
four hundred pounds made by the father uato him for per- 
formins the covenants of an Indenture, ſued the ſonne as Ex- 
ecutor to his farher (who. dyed Inteltate) and upon the 
Teſtimony of ſome witnefles, that the Plaintiff had ſald or 
aiven away the ſaid fmall parcell of goods, a verdid paſſed 
for the Defendant for the whole 400.1. which appeared by 
certificate of the Juſtices of Aſſizes; and thereupon an In- 
junQion was granted to. {tay Judgement, and all other Ai. 
ons, to bee commenced by the Defendant again(t the Plain- 
tiff upon the ſame Obligation, untill the matcer bee heard 
or otherwiſe determined by the Court : X(»th Plaintiff, 
Kelwich Defendant, 2 Eliz: 237. 

The Defendant exhibited his Biil into the Chancery , for 


| certaine Lands, and afterwards ſaed the Plaintif in the com- 


mon-Pleas for the ſame Lands, before the matter was deter- 
mined in the Chancery, ; Therefore an Injuntion was awar. 
ded again(t the ſaid Body, to ſtay his proceedings in the com- - 
mon-Pleas, Billand Gifford Plaintifs, fohn Body Defendant, 
2 Elix: 263, 


The 


7 Of Chancery, | | 


The Plaintif made=title to the Lands by a Leaſe-paroll, 
made by the Defendant unto him, whereupon he did ſow the 
ground with corn, and the Detendant centred upon him ; 
therefore the Plaintif had an Injunftion for the corn, Hari/an 
Plaintif, Cholmley Myles and Alice Defendants, 39 Eliz: 
for 3oo. 1. | 

The Bill was to bee relieved againſt a Judgement, indiret- 
ly gotten, by Ralph Cavendiſh, in the name of Thomas Ca> 
vendiſh his brother, by default, in an Account of waſte ; and 
becauſe it ſo appeared, an Injunction is granted, Galley Plaine 
tif, Ralph Cavendiſh and Thomas Cavendiſh Defendants, 
21 & 22 Eli, | 

The Plaintif deſired to bee relieved againſt at! Oblization 
of a hundred pounds, which had an intricate and inſenſible 
condition put in ſuite, for that the Plaintif, being deſired by 
the Defendant, to ſeale a Releaſe, defired only time to bee 
adviſed thereof, which the Defendant would not yeeld unto, 


but hath put the bond in ſuite, though no waies damniticd ; - 


and now the Plamtf is ready to ſeale the Releaſe ; Therefore 
an Injunction is granted, ReW/es Plaintif, and Rowles Defen- 
dant, 21, 22 El: | 

The Defendant did tender an aſſurance, to the father 
to bee Sealed, who being old and blind, dclired time to 
confer wich his friends ; "the Plaintif upon requelt ſcaled 
the aſſurance, and his father afterwards ſent word to the D:- 
fendant hee was willing to Seal it , but the Defendant an- 
ſwered, hee did not paſſe whether hee did or no, becauſe hee 
had bur an Eſtate for his life, and the Defendant had his Bond 
to enjoy it during his life, which hee did accordingly; and 
vet neverthZleſle the Defendant put the Bond in Suit upon 
his fathers ſaid refuſall, but ſtayed by InjunRtian : Knight 
Plaintiff, Harrwell Detendant, 21 Eliz; 

The Plaintiff ſought to bee relieved upon an Obligation 
of three handred pounds, which hee entred into to make a 
Jointure unto his wife in conſideration of one hundred ſe: 
venty four pounds promiſed to him by the Defendant in 


marriage, which was never paid uato bim ; therefore an In- 
jun&tion 


| 
| 
[ 
| 
| 
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| jun&tion is awarded if cauſe bee not ſhewed, Ofdory Plainrif, 


Havers Defendant, 21 El: Lg 

The Plaintif ſued here to bee relieved for a Leaſe of a thou- 
ſand yeeres, of certain Lands, and depending the ſuite, the 
Defendant, by qo inw out of the Exchequer, being Te- 
nant of other Lands to the Queene, brought an F jeone 


firme againſt the under Tenants of the Plaintif; therefore an 


Conem;t, | 
Sect. Flo; 


( 


> 


Examination. 


Witncfles, 


InjunQiontoftaythe ſaid ſuite of 2uo Alinw, if cauſe be 
not ſhewed , Poanes & ali; Plaintiffes , Aliles &- ali; De- 
fendants, 21 Eliz, | 

As to this theſe things are to bee knowne, Firſt, As for 
contempts, in Word or Deede, upon the ſerving of Proceſles; 
the offendor is to bee committed - But in cafe of other con- 
tempts, by not appearance, and againſt Orders and Decrecs, 
the proceeding 1s by Attachement, &c. Secondly, one wit- 
nefle is ſufficient to prove it. Thirdly, when the offendor 
comes in hee is to bee examined upon Interrogatories, and 
theſe mult not exceede the Affidavit, if they doe , hee may 
Demur or refuſe to Anſwer ; and the Proſequutor may, if 
hee will, have a Commiſſion and examine againſt him : And 
hereapon it is referred ſometimes to a Maſter to conſider if it 
bee proved ; and the Contemptor may have a Commiſſioner 
preſent, and crofſe-examine the witneſſes brought by the Pro- 
ſecutor : But hee cannot withont Order Examine other wit- 
nefſes. Fourthly, The Contempt being confeſled or proved, 
the court doth commit the Contemptor, during its pleaſure, 
and hee muſt pay coſts, which the Maſter to whom it is refer. 
red mult aſſeſſe, Fifthly, And if hee bee in contempr,as farre 
as to Proclamation of Rebellion, hee is not to bee heard in 


that or any other ſuite till the Court ſuſpend ir. Sixthly, If 


| the Proſecutor doe not prove it, the Parcy proſecuted may, 


Commicmecnt. 


Co ds 


upon Motion, bee diſcharged, and ſhall have coſts againſt the 
other, Seventhly, the contempt being for nor appearing, the 
Court may upon hearinz of it ( if it pleaſeth ) diſcharge the 
priſoner grarss : but if it bce for diſobeying an Order, hee 
muft obey the Order before hee can bee diſcharged. IF upon 
examination it appeare to bee no contempt, the court will 

diſcharge 
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diſcharge ir. Eighthly, It being pardoned, the Plaintif muſt | 


begin all by a new Subpenxa. Ninthly, When a contempt is 
charged upon perſons unable to travell, ſervants or workmen 
that live farre off, upon Affidavit this may bee examined by 
commiſſion, at the charge ot the Contemptor, the Proſecu- 
cor naming the commiſſioners, one commiſſioner only for 
contemptor preſent, to bee executed, when and where the 
ſix-clearks, not towards the cauſe, ſhall ſer downe. Tenthly, 
The contemptor coming in grates, or by Procefle, may give 
notice to the clearke of the other {ide of his appearance, and 
if then Interrogatories bee not put in within eight dayes, or 
being examined , if no Reference bee of the examination, nor 
commiſſion taken out by the other ſide, nor witnefles exami- 
ned to prove the contempt in a moneth, the Contemptor 


ſhall bee diſcharged and ſhall have coſts, which a Maſter may Cogs, 


tax, and hee ſhall recover, and all this without any Motion, 
And if after hee hath appeared, he depart, not examined, he 


ſtands committed till hee bee examined and cleered. And if it Commitment, 


bee found, hee muſt cleere it and pay coſts ere hee bee diſchar- 
 ged. And ifheebre cleered hee ſhall have no colts, becanſe 

he departed. Eleventhly, Such as come infor contempts up- 
on Attachments or commiſſions of Rebellion, muſt enter in. 
to bond to attend from day to day, not depart without 
leave of the court, Cayyes Rep: 99. 44: 70.71. $2, Colle- 
ton of Chancery Orders. | 


As to this thing, theſe things muſt bee knowne. Firſt, this Scqueſtration; 


Sequeſtration is ſometimes granted of the profits of a mans 
Lands or Goods, becauſe of his wilfallnefle, in ſtanding our 
in contempt and diſobedience to the court. And ſometimes 
it is for diſcharge and payment of Debts and Duties ; as when 
a Decree is for the payment of a Rent or ſum of money to be 
paid our of Lind, there a Sequeltration of that Land in the 
Defendants hand is grantable , upon the Decree, and ſo in 
divers other caſes, Tethill f. 175. 175. Secondly, no Seque. 
ſtration is to bee granted upon a bare Petition only, Colleftion 


of Chancery Orders, | 


Sea, 5 2s 


As to the point of Diſmiſſion, take theſe things, Firſt, this Difmifion, 


TE, - is 
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Coſts, 


Maſters. 


Abowm raking 


ot Aſfidavits. 


is prayed and had uponPlea.to the Bill or hearing of the cauſe, 
and not after examination of witneffes before hearing, bur 
npon a diſcontinuance of Proſecution by Motion and Order 
of the court. Secondly, Tf the Plaintif diſcontinue his Proſe= 
cution after all the Defendants have anſwered, above the 
ſpace of one Terme, the caule is to bee diſmiſſed of courſe : 
But after a Replication put in, it cannot bee diſmilt without 
an Ocder upon a-Motion. Thirdly, when a cauſe is difmiſ- 
ſed upon a full hearing, Recorded and certified by the Lord 
Keeper, it cannot bee againe retayned, nor a new Bill admit- 
red, bur upon new matter. Fourthly, And if the Bill bee 
duely diſmilt of courſe, or by Order, no motion may bee to 
Retaine ir, till the coſts aſſeſſed upon the diſmiſſion be paid 
and certified from the Attorney, or the other ſide that it is 
done. Fiftly, no diſmiſſion nor Retayner upon a Diſmiſſion 
ſhall bee granted upon a bare Petition only. Sixthly,' In ca- 
ſes of diſmiflion not upon a full hearing to a new Bill, this 
may bee pleaded. Seventhly, And-the court will retaine and 
diimifſe, asit doth fee cauſe, Colleftion of Chancery Orders, 

Cares Rep: 34. 43.74. 76. 110. of 
As to this, theſe things muſt bee heeded. Firſt, Maſters 
muſt not make ſpeciall Reports but in ſpecrall caſes. Second. 
ly, Tueir Reports muſt bee ſhort and clear, and not repear 
Councells, Diſputes, nor former Orders. Thirdly, If any 
appeal from their Reports, they muſt depoſite fourty ſhil- 
lings; and if the Court approve the Report, the Appealer 
mult pay it to the other, and what more coſts the Court will 
fer down. Fourthly, Maſters Orders upon References to 
them, are to ſtand ; and (not being to ground a Decree ) be- 
ing poſitive, Proceſle may goe out of courſe ro force obe- 
dierce, unleſſe the other partie within cight dayes of notice 
get an Order to crofle it. They muſt ſee that the Oaths that 
bee taken before them bee reverendly and knowingly taken ; 
and therefore mult take them themſelves, admoniſh the 
party if they ſee cauſe to heed what hee doth, ſee that hee doe 
read or hearc it read, and ſubſcribe his name or mark to it, in 
his preſence : and hee 1s not toreceive it unleſle it bee far ly 
written 
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writen without blotting or interlineation of any word of 
ſubſtance. Fifthly, eLffdavirs for ſerving of Subpanas are 
ſometimes taken and certified by others as well as Maſters of 
the Chancery, Sixthly, e4ffidavits may not bee taken a- 

ainſt «Affdavirs ; and if they bee, the Jatter is not to bee 
uſed. Seventhly, Nor may any effidavir bee taken tending 
to the proof or diſproof of the matter in queſtion ; nor may 
any- ſuch bee admitted to bee colourably inſerted into Oath 
made of the ſerving of Procefſe, Eighthly, For the making 
Oath of ſerving S»bpenas, fee more in Subpana, Car; rs Rep: 
$4. 85. 99. 103. 68.69. $1. 82,98, 


As to- this point, take this.. Firſt, Upon a bare Petition Pcrition, 


only, No Sequeſtration, Diſmiſſion,  Retayners upon Diſ- 
miſſions, final! Orders, are tobee granted , nor Injuncions 
to (tay a Suit in Law granted, revived, diflolvel, orſtayed ; 
nor Demurrer over-ruled, former Order made in Court ; 
nor may any former Order made in Court, bee altered or 
explained ; but ſuch an Order may by this meanes bee ſtayed 
for a while till it can bee moved in Court. Secondly, No 
commitment of any perſon taken upon any Procefle of con- 
tempt, is to bee diſcharged by Order upon a bare Petition 
only, but in time of vacation, and upon hearing the adverſe 
party, his Attorney or Clerk in Court, Thirdly, No Com- 
miſſion for examination of Witneſl:s may be awarded or dil- 
charged, or examinations ſuppreſled upon a bare Petition on- 
ly, but upon Reference to the Six-clearks, rot towards the 
cauſe,and their Certificate made thereupon, Cole;jon of (han- 


cery Orders. 


Sc. 53, 


Asto this point, know theſe things. Firſt, A perſon may Cm 


bee committed and impriſoned here for-thele cauſes follow- and lmpriſon- 


ing (viz.) For - utting in a fourth inſufficient Anſwer, or for menc 

SeRh 
Where it ſha!l 
Oc OT not, 


threatning a Witneſfle to bee examined at a Committion, 
or.in the Court ; Or for any miſdemeanor in word or deed 
cowards any perſon in ſerving the Procefle of the Court ; 
Oc for any comemptuous words againſt the Court, or any 


of the Procefſe thereof; Or for dilobeying any order of « 


the Court. Secondly, When any oath is made by one per- 


[4 
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SR, 


ſon alone, of the miſdemeanor of any perſon upon ſerving of 


Proceſle or Orders ; the party upon motion 1s to bee com- 


mitted and no cxamination ſhall bee made : and if two 
perſons ſhall make Oath of any ſcandalous or contemptuous 
words againſt the Court or Procefle thereof ; the party upon 
motion is to ſtand committed, and no examination ſhall bee 
made : And if in the firſt caſe hee ſhall not afterwards bee 
found guilty, otherwiſe than by this fingle Oath, hee ſhall bee 
diſcharged and the Proſecutor ihall have no coſts againſt him. 
But if the words or Deeds bee proved, hee ſtands committed 
till hee ſhall ſfatisfie the Courc, and pay the Proſecutor the 
colts ſet down by the Court.. And asto the other contempts 
againſt the Orders and Decrees of the Court upon «<Afr- 
adavit made ; firſt an Attachment doth iflae forth, then the 
party is. to bee examined upon Interrogatories, then his ex- 
amination is to bee referred ; and if hee confeſle it, or it bee 
proved againlt him, then hee is to bee committed : Andif 
the Proſecutor doe not follow it, or faile to prove it ; the 
party charged ſhall bee diſcharged with good colts. Thirdly, 
Imprifonment for matters palt, may bee p:rdoned ; but if ic. 
bee for not obeying an Order, this muſt bee obeyed ere hee 
will bee difcharged, (aryes Rep: 41. (olleTtion of Chancery 
Orders. , 

As to this in generall, theſe things are to bee known, Firſt, 
That coſts are appointed by this Court to bee paid in all 
theſe following caſes. Firſt, If the Plaintiff doe nor pur in 
his Bill by che rime appointed ; the Nefendant muſt have ſuch 
coſts of him as a Maſter of the Court ſhall aflefle. Secondly, 
if the Plaintiff infert ſcandaſous or criminous matter in his 
Bill ; the party abuſed thall hxve good coſts, Thirdly, If the 
D-fendant doe not appeare, but ſtand an Attachment ; hee 
muſt pay the Plaintiff rwenty ſhillings colts if che ſerving 
were perſonall, elfe but ten ſhillings, and twice fo much c- 
very ſucceeding Proceſſe, Fourthly, If hee put in an inſut- 


cient Anſwer, the Defendant muſt for the firſt rime, pay the 


Plaintiff fourty ſhillings ; if it' come in by Commiſſion fifty 


- thillings ; the ſecon4 time three pounds ; the third time five 


pounds 
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pounds, and the Maſters Certificate, upon the Reference is 
enough for the Plaintiff of courſe to have out Proceſle for 
coſts, and a better Anſwer, Fifthly, If the Plaintiff except 
againſt the Defendants-Anſwer, and it bee referred and fall 
out to bee good, the Defendant ſhall have fourty (ſhillings 
coſts from the Plaintiff, Sixthly, If a Bill bee diſmiſſed for 
lack of proſecution, the Defendant will have colts what the 
Court will aflefle. Seventhly, If either partie appeal from 
a Maſters Report, and it goe againſt-the Appealer ; hee mult 
pay fourty ſhillings colts, and what more the Court ſhall ſet 
down. Eighthly, If a Defendant put in a Plea or Demurrer, 
and it bee over-ruled ; hee ſhall pay the Plaintiff five marks 
colts : And if it bee allowed, hee ſhall have no coſts, Ninth- 
ly, If when a Demurrer comes to bee tryed by the Court, it 
bee diſmiſſed upon any other cauſe than what was alleadged 
in the Demurrer, yet the D-fendant ſhall pay the five marks 
coſts. Tenthly, If the Defendant Plead a former Bill for 
the ſame cauſe, and it bee found againlt him ; hee ſhall pay 
the Plaintift five pounds colts : and if there bee no. Reporc 
within a moneth of filing the Plea ; rhe Bill is to bee dutmiit 
with ſeven nobles coſts. Eleventhly, If a Plainrift proſecute 
4 contempt againſt a Defendant, and difcontinue his proſe- 
cution, or it doth afterwards appeare to bee caulclefle ; rhe 
Plaintiff ſhall pay colts as the Court ſhall ſct.. So if hee take 
out Proceſle of contempt againſt him, and doe not his bet 
endeavor to execute it. So if hee proſecute a contempt a- 
gainlt a Defendant for not appearance or Anſwering when 
hee comes in upon the Attachment, payes or tendereth his 
coſts and puts in his Plea or Anlwer, So if when the;D-Fen- 
dant doth Dzmurre or diſclaim, and yer the Plaintiff doth 
reply, he muſt pay coſts as the Court ſhall aflefle.. $9 where 
hee gets an Injunction by an untrue ſuggeſtion. So it when 
2 caufe comes to hearing, the Court give to the Phatntiffno 


Relief; then hee ſhill pay to the Dzfendant ſuch coſts as the 
Court ſhall afſeſle. So if it paſſe againſt the Defendant, hee 


ſhall pay fach coſts as the Courrt ſhall afſefle. And if when 
2 cauſe comes to hearing after examinations of witneſſes, it 
Lett 3 appeare 
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| appeare to the Court, the Plaintiff might haye had as full re- 
| lief upon Bill and Anſwer, albeit hee bee now relieved, yet 
| hee ſhall not have, bart pay coſts, ſuch as the Court ſhall af- 
| feſſe. Twelfchly, The Defendant was Ordered to pay coſts 
| for proſecuting a contempr after a generall pardon, Cares 
| Rep: 56, Thirteenthly, If the Plaintiff ſerve one man for 
| another of the ſame name. If one ſerve witneſles to teſtific,& 
. tender no charges, nor when they come in, have no Interro- 
| gatories ready to examine them upon. IF I ſerve another 


with a Subpzra in the name of an unknown man, and no 
Bill is put in by me or him. If one command another to ap- 
peare in the name of the Keepers of the Liberties ſuch a day, 
and hee deſires the ſight of the Proceſle ; the (crver ſaith hee 
muſt ſerve another with it, and leave no note, and hee ap- 
peare and no Bill is in ; in theſe caſes the party grieved ſhall 
have coſts, Caryes R ep: 68. Tf one proſecute Proceſſe of 
contempt, and no contempt 1s proved, hee may have coſts, 
Caryes Rep: $2. If one proſecute another for a contempr, 
where none is, and the Court doth judpe it ſo, hee thall have 
coſts, If two Bills bee put in for one caule, the Defendant 
ſh1ll have one of them diſmiſt with colts. And if the party 
appointed to pay coſts in theſe caſes refuſe, and bee followed 
and taken ; for hiscontempt hee (hall pay twice ſo much as 
his coſts is before hee bee diſcharged. And if the party bee 
brought in upon any Procefle of contempt, hee muſt pay ir 
ere hee (hall bee diſcharged, (aryes Rep: 33. 35+ 26.56.62. 
$9. 57. 45+ GI. 64.69.71. 78.72. 74. 75+ 62.83.97. 88. 
106. 107. IO9. 113. IO0O, 

As to this, theſe things. Firſt, The conncell and Attorneys 
aſſigned for Paxpers, may not refuſe, but muſt attend their 
buſines, unles they ſhew cauſe to the Court why they cannot 
ſo doc, Secondly, They muſt have their order of admiſſion 
allwaies with them, and fir{t move that before any other mo- 
tion : And if the Regilter find him not a Paxper, hee ſhall not 
draw-e up any order upon the ſecond motion, but the Payper | 
thall loſe the fruit of it. Thirdly, No CouncelJor, Attorney or 
othcer of the Court, appointed to bee for. Paper by the 

Y | Court, 
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Court, is to take any thing of, or contra for any thing with 
him. And the Paypey that doth ſo give or contract, is to bee 
_ diſpanpered for ever. Fourthly, If a Paypey ſell or contract 
for his ſuit or any part of it ; his Bill ſhall bee diſmiſſed, 
and never after retained. Fiftly, No proces of contempr 
ſhall goe out for him untill it bee ſigned by the ſix: clarkes 
who deale for him ; And hee muſt ſee there bee caule for it, 
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Shewing the particulars treated of in the firſt part 
concerniug proceedings at Commun. Law : 
and in the ſecond concerning 
the Chancery. 


A 


Batement in chap: 58. ſel: 20, cauſes thereef, chap: 58. 
[ef : 20, 

Abridgement in chap : 58. ſed: 15, 

Accedas ad Curlam 5» chap : 9. : 

Attions ; What an Attion ts, and how many kinds thereof there 


are chap: 1. | 

Who may bring an Aftion, and againſt Whom, and how chap: 3. 
in chap : 56. ſett ; 2, 

With'n what time Attions may be brought chap : 5, 

What Attion the Plaintif may have chap : 4. 

Where an Afton may bee laid chap: 6, 

What Af ions may be joyned chap : 7. 

Account chap: 8. How the Accountant ſhall be charged [+ t 2. 
the Method of proceeding in this Attion ſeft ; 3, who may 
have this Writ ſett : 4.. againſt Whom it may be had ſelt: 5, 
Where and in what caſe it may be had [et : 6, iy chap : 15. 
ſet : 2, inchap: 37.ſett : 1. inchap: 5g. ſe : 12, allgys 
ances herein ſeft: 7, Pleas in this Attion [ett : $, the Fudge. 
ment in this Altion ſett : 10, 

Atltiqns poprlar chap : 24. | 

Aflions of the Caſe Where and hoW it lyeth chap: 12.13.1415. 

16.17.18, inchap : 8.ſect: 6. for Words chap & 13, and 14, 
as to the manner of ſpeaking [ett : 3. as tothe Matter [ett : 4. 
Uuuu Which 
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For cauſing cattle to be drowned'ry chap 222, 


" Which hazard a mans life ſet : 5. Which concern a man in 


hu Office ſett : 6. in his trade or calling ſet : 6, Which doth 
tend to hts diſiaheritance ſett : 7, which charge him With an 
infettions diſeaſe ſet? : 1, which ſlander a mans Title ſet: 
0. Wnich hinder a mans preferment ſett : 10, Which hurt a 
man in his Libertic ſetl: 11, Which tend to a mans Reproach 
ouly ſett : 12. 

For an Aſſumpſit in chap : 18. ſett : 2,chap : 36.jet : 5.1m 
chap : 56. fett : 3. How taken chap : 18, ſett : 9. in chap: 
36. ſet : 6. 

Far a Nuſance chap : 19. | 

For a Trover and Converſion chap i 20. wn chap : 17, 

For a Conſpiracy chap : 21. 

For a Deceipt chap : 22. 

For ſtopping water inchap: 23. | 

For Indittius one falſly inchap : 23. ſet : 1, 


For hindring any Execution in chap : 23. [eFt ; 2, 

For removing or abuſing a Diſtreſſe in chap + 23, ſe(t : 3, 

For burning a Houſe in chap : 23. ſet, 4. | 

For killing of cattle in chap : 2.3. {ett : 4. 

For removing bounds inchap : 23.ſett : 4, 

For abuſing of ?uflice in chap : 23. ſett : 5, 

Fer a faiſe Othin chap: 23.ſett: 5, 

Betweene Leſſor and Leſſee in chap : 23. ſelt: 7. 

For aiſturbia7 one in his Ile, Office, ec. ta chap : 23. ſet: 7. ts 
chap: 17.ſetF: 5, 

For an Eſcape in chap: 23.ſet : 7. 

Upon a Loane inchap: 23. ſt: 8.inchap : 37. ſet :3, 

Againſt a Coaler,, Carryer , Ferryman , Iun-keeper, &c. in 
chap : 23.1ett : 9.- | 

Againſt an Officer in chap - 23, [ett : 10. in chap * 42. ſet : 6. 

For vt doing ſuite at conrt, Griading at a Mill in chap : 23. 
ſeft : 10, ; | 

For nat making AMennds inchap: 22. ſett : 11. 

Fer (poyliag my goods in Chap : 23.{ef : 7, 

Fo nes atlivering & Pleaze in chap: 23. fett : 8, 
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Upon a Baylement in chap : 23, ſett : 8, 

Fer not Repayring in chap : 23.ſett: 10, 

For Damage feaſant in chap : 23. ſet : 17, 

Againſt a Parſon for not keeping a Bull in chap : 23, ſeft : 12, 

For other miſ feaſaxce in chap : 17. in cnap : 22, 

Adjournment chap : 5 8. | 

Aameaſurement in chap : 25.53. 

Afﬀaidavit i» chap : 59. ſec:31.52- 

Agreement ; ſee in Comratt and in chap : 59. ſet: 5,8, 

Annuity chap : 27. 

Anſwer in Chancery chap : 59. ſef : 37. 

Apparance in chap.: 58. | 

A rm in chap : 32. | 

Arbitrement, Where good or not, 41 chap : 36. ſett : 7. mchap: 4 
69. /e®:233. | 

Aſſault, [ze Treſpaſſe. 

Aſumpſir, /ee Aion on the caſe. 

Aſſurance deftttive in chap : 59. ſe : 10, 

Attachement chap : 26. in Chancery in chap : 59. ſeft : 1, 

2. 37. 

Attaint i chap : 11, ſet. 1, | 

Averment in chap: 14. ſet: 4.5+13. in chap: 58. ſet: 17, 

Audita Querela, Where it lyeth, aud how, chap: 28. To avoid 
a Fudgement or Execution, ſeft: 3. To avoid a Statute or 
Recognizance, ſet: 5, Toprevent a fudgement, ſet: 6, To 
have Contribution, ſett: 7, 

Awvowrie tn chap: 35. ſett: 23, 

Award : ſee Arbitrement, 


B 


Brre in chap: 58. 
Baylement, in chap: 34. 
Battery : ſee Tresþaſſe. 


Bevr-Pleader : fee Pleading. 
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| Bill in ('hancery, in chap: 59. ſett; 33. Of Reviver, in chap: 5 9, 
|” : felt: 35.49. 


Capias ad Satisfaciendum : ſee Execution, 

Capyias a4 Computandum, what it 15,57 chap: 7. ſe: 2, 

Capias _— and Proclamation, in chap: 29. 

Captas ut Legatum,in chap: 26. 

Capias pro fine, in chap: 26. 

Commitment, in chap: 59. ſet: 31.51.54, 

Contempt, in chap: 59. ſell: 51. 

Cofts, iz: chap: 59. ſeit: 31. 54. 

Certiorare, What it &, and where to bee bad, chap: 9. 

Chancerie, chap: 59. | 

C barters, in chap: 17. ſet: 5. 

Choſe i» e Aion, chap: 57. | | 

Common Tenaiit, or Common ; ſee Jointenants, : | 

Commiſſion, in chap: 59. ſeit: 33,41, 

Concluſion : ſee Pleading. 

Confeſſe and «Avoid, chap: 58. 

Conſultation, in chap: 10, 

Contingance, chap: 58. ſett: 9. | | 

Contribution facienda, chap: 30. in chap: 59. ſed: 11. 

Colour, inchap: 58, 

Conſcience, chap: 59. . 

ConFfiracie, in chap: 18. | 

Contract, good or not ; and how. chap 15, How to bee taker, 
chap: 15. ſetf: 7. Where gone, m chap: 15. ſeft: 8, (ee 
A ſſumpſit. . | 

Corpus cum cauſa, iz chap: 9g, + 

Covenant, chap: 31. chap: 36. ſet: 6, 

Count : ſee Declaration, 

Colear, in chap: 5 8. 

Comnmermanad, in chap: $. ſet: 6, 

Connmexplea : ſee Pleading, 


Curia 
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Curia Claudenda, chap: 32. 


D 


Damage feſant, in chap: 35. ſe: 3.4.5, 

Darren Continuance, in chap: 5 $, | 

Default, in chap: 53. 

Demand, in chap: 18, ſe, 5.7, 

Decies tantum, #» chap: 33. 

De ſon tort Demeine, in chap: 58, 

Decree in Chancery, in chap: 59. ſet: 48, 

Dedimus Pateltatem, chap: 34. in chap: 59. ſe: 36. 

Declaration, in chap: 5 8. 

Departure in desþight of the (onrt, in chap: 58. 

Debt, where, and koW it lyeth, chap: 36. ſett: 1,2,2,4, 5. in 
chap: 8. ſect: 6. chap: 15. ſe&: 2. For, audagainſt whom 
ir tyeth, in chap: 36. ſett: 2,3. Aud Where, (ett: 6. Pleas 
init, chap: 36. ſeit: 3. inchap: 15.ſet: 9. Diſcharge, in 
chap: 36. ſett: 9, ; 

Detinue, where it ljeth, chap: 37. in chap: 8: ſe&: 6. inchap: 
16. chap: 23. ſet: 8. Pleas init, chap: 37. ſet: 5, 

Demurrer, in chap: 58, 

Deviſe, in chap: 59. ſei; 6,7, 19 

Dies Datus, #n chap: 58. | 

Diſabilities to Sue, or to bee Sued, in chap: 3. 

Diſcent to take away entry : ſee Emtrie. 

Diſmiſſion in ((hancery, m chap: 59. ſef: 52. 

Deſceipt, chap: 19, | 

Diſcontinuance, in chap: 5 S. ſet: 12, 

Di$treſſe, chap: 35. The nature of it, ſeit: 2, Who may diſtraiy, 
or bee aiſtrained, (ets: 3. Good or not, /ett: 3. For Rent Ser- 
vice, ſeit: 3. For Rent Seck,, Fine, Amearcement, Penalty 
of a By-LaW, Aya, cc. ſoft: 3, what m4 bee diftraived, 
ſet: 4, 5,6. Wien, ſeit: 7. Where, ſet: 8, Haw, ſell: 9. 
How the diſtrefſe muſt bee uſed, felt: 10, : 
Diltringas, ch: 26, 
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Diftringas ——— chap: 43s 

Double Plea , ſee Pleading. | 

Dower, chap: 38, Pleas in Dower \ ſet: 2 2. inchap: 59. fetl: 5, 

Dum non futt infra etatem, chap: 39. : 

Dam non fuit Compos mentis, chap: 49. 

L. 

Ejettment, in c hap: 41. ſec: 4 AX 

Ej<Rione hrmx, chap: 41. i; wm chap: 41, fcc: 3 
3. 4,5 6,7- 

Elegit ; ſee Execution, 

Eleflion of +Attion, chap: 4. in h, ap: 8. 8:ſ6e: 6 

Emblements, in chap: 17. ſec: 4,5. 

Entayle, inchap: 59.6,7,8,11,17, 

Enter- Pleader ; ſee Pleading. 

Emrie, in chap: 41. ſec: 1,2. Gone by 4 ſcent, ſec: 2, 3. Grod or 
not, in chap: 41. {cc: 2,3,4. 

Equity ; ſee Conſcience. 

Error ; Writ of Error, in chap: 11. ſec: 2 

Eſcape ; ſee Debr. | 

E (ſoyn, in chap: 58. 

Executor ; eAllions fer, or againſt him, in chap: 8, ſec: 4. in 
chap: r5. ſec: 3. inchap: 18. ſec: 4.1n chap: 35. ſect 3. in 
chap: 36. ſec: 2,3, 6. tachap: 59.ſec: 5,7, 26. eAtts done 
to, or by him, chap: I5.ſec: 3,6. chap: 35.ſec: 3. chap: 36. 
ſec _» a 5.6. ſec: 3. 2. What hee ſhall have, chap: 17. 
ſec: 2, 3. tin chap: 5 5 ſec: 18, tn chap: 59. ſec: 8,9, 10, 11, 

Exception, in chap: 5 8. 

Execution chap: 42. T he kinas thereof, ſec: 1. How it mu5t bee 
done ; ſee it in all, upon a Capias ad fatisfaciendum, in chap: 
42. ſec; 5,6, 8. Upon atieri facias, ſec: 5, 6,7, 9. Vpon an 
Elegir, ſec: 5,6,7, 10. Vpon an Pabere facias ſeifinam, or 
PolleNianem, fee: 7. 

Ex'gent , ſce Capias, 

Ex parte talis, what it is in, cl, ps $« ſect 3 
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F 


Faint Pleading ; ſte Pleading. 
Fanx Fudgement, in chap: 11. ſic; 3. 
Fiert factas ; ſee Execution. 
Forraign Pleas ; ſee Pleading, 
Fourcher, i» chap: 58. 

Frand ; ſee in chap: 59. ſec: 19, 


Gager de deliverance, ix chap: 35» /ec: 22, 


Habeas Corpore, what, chap: 43, 

Habeas Corpus, what it is, and Where to bee had, chaps 9, 
Hearing in Chancery, chap: 59+ ſec: 48. 

Heir; «Attion by,or againſt him,ci:36. ſec: 2,3,6. 1 chap: 59. 


fee: 5.11. my 

Huſband ; how Huſband and Wife may Sue or bee Sued, in 
chap: 15. ſec: 3. chap: 17. ſec: 5, chaps.18. ſec: 4. chap: 59. 
ſec: 5, chaps 56. ſec: 2, 3. chap: 55..ſec: 3. in chap: 55. 
_ 18. What they may ave together, or aſunaer, in chap: 15 , 
ſec: 4. 3. 


[ 


Jeofaile, i» chap: 5 8. 

Idemptitate nominis, chap: 44, 

Tatot ; eAtts by him, wn chap: 15ſec: 3. 
Tmparlance, in chap: 538, | 
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Impriſonment ; ſee Trespaſſe. 

Tncloſure, in chap: 59. ſec: 22+ 

Infant : eAtts by himtn chap: 15. ſec: 3. Attions for,or againFt 
him, in chap: 56. ſec: 3. inchap: 59. ſec: 4. 

Tnjurlion, in chap: 59. ſec: 50, 

Interrogateries in (hancery, m chap: 59. ſec: 41, 

fointenant : Attions for, or againſt him,” tn chap: 8, ſec: 5. in 
chap: 556. ſec: 2. in chap: 55. ſec: 3.inchap: 56. ſec: 2, 
Chap: 59. ſec: 6,7,20, 23, 


L 


Latitat, chap: 46. 
Leaſe to try a title, in chap: 41. ſec: 3. 


M 


Maim : ſec TTe5þaſſe. 7 

Maſter and Servant, Attion for, and againFt them, in chap: 
I5./(c: 3. tz chap: 18. ſto: 4.11 chaps 23, ſec: 9. chap: 55.. 
fec: 3,4» Aftion for one againſt the other, in chap. 209, 

Haters in Chancery, in chap: 59. ſec: 52, | 

Mittimus, chap: 8. 

Miſcontinuance, inchap.'y 3. 

Moderata miſcricordia, chap: 45. 

Modo & forma : /ee Pleaaing, C 

Monſtravit, chap: $: ſec: 3. 

Aortgage, ts chep: 59. ſect 11, 


N 


Negative pregnans, in chap: 5 8, 
Nil debet : ſee Pleauing. 
Nihil dicit ; /ce Pleadrap. 


Non 
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Non omitias, cvap: 47, 

Nit privs, chap: 48. 

Non- Suit : ſer Pleading, 

N :n fm Infor.natns 3 /ce Pleading. 

N n Culpabilis z /ee Pleating, 

Novell Aſſignment : fee Pleading. 

Nudum pactum, in chap: 15, ſec: 2.inchap: 18. ſec: 5. in 
chap: 59. ſec: 7 8 9, 10. 

Nuſance ; Attions for it, chap: 19, 


O 


Oriers in Chancery, in chap: 59. ſec: 48, 
Officer : Altions for or agaiuſt him, in chap: 23. 


F 


Paraphonalia, i» chap: 17. ſec: 6, 
Pat co frafto, chap: 35./ec: 15, | . 
Partitione f:cienda, chap: 49, | 
Paupcrs iz Chancery, inchap: 59. ſec: 56, | 
Per quz lervitia, quid Jurisclamet, quc reddit reddit,c.50, 
Petition in Chancery, inehap: 59. ſect 53, 
Pcrambylatione facienda, char: Fr. 
Pleading,chap: 58. After continuance,tn chap: 5 $. Rules con- 
cerning it, in chap: 58, Where ſufficient, inchap: 58 To 
Attions for words in chap: 15. ſec:15, Vponan Aſumpr, 
inchap: 18. ſec: 7,8. 1s Debt, chap: 36. /ec; $ 1ndetinnur, 
inc.37./.5. In Dower, c. 38./- 3. 1» Ej:Qtone firme, in 
6. 41./.5.1n Treſpaſſe, c. 55.20, ToWaſte, c.56./.9, 
Pleading in Chancery, chap: 59. ſec: 39, 40, &c. 
Pledg,c.16.inc.zz.f.8. mc, 37./. 1» Pone, in chap: 7. 
Ponnd, chap: 35. ſec: 12. Powna-breach, chay: 35, ſec: 16, 
Prece Partium, chap: 58. ſec: 10. 
Priviledge : AlWritcf Priviledge, "7" chap: 9. 
Proclamation : ſee Capias. 
Froeedendo, chap: 9. 


Xxxx Provitbitios 
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\ Prehniinon, in chap: 10, 

| Preperty,inc. 8.7.6 inc. 16 c.19. mchap; 37. ſec: n, 
Proprietate Probards, in cop; 35. ſec: 19, 
P-accjhattion, inchap: 58, 

| Putlication in Chancery, in chap; 59. ſec 47. 


Q_ 


Q:2 eſt meſme._ in chop: 58, 

Que eſtate, in chap: 58. 

Qao Minus, chap: 52. 

Quo Warranto, cb4p: 54. 

Q.40d permitiat. {2,216 jure, &fC, chap: 53, 


R: caption, chap: 35. /tc. 13. 

R-cordare, c#ap: 9, 

Reicetver, in chap: 7. 

Reccipr, inchap: 53. fec: 28, 

Rent, tn chap: 30, 

Reference, in chap: 59. ſec: 45, 

Repleaadter ; [ce Pleaging, 

Replevin, 5» chap 35. ſec: 17. Where it lyeth, ſec; 17. 
Report in Chancery, 6hap: 59 ſec: 46. 

Replication : ſee Plead ng. 1n Chancery : ſee. 59./, 40. 
Re{cous, in chap: 35. ſec: 11, 
R<torno hab+ndo, chap: 35. ſec: 21, 
R-trazit, inchap: 58, : 

Riens areae, iz ch4p: 58. 


S 


Saver of Defanit,in chap: 58, 

Scandeln n magna wm, Ch.ip: 14, 
Scire fac*5, 1» & 
Second dilveyance, in chapi 35 ſec; 22, 


Srqueſtr ation 
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& equeſiration in Chancery, in chap \5 9./ec; 52, 
Servant s [ee Maſter. \ 

Subpcena, tn chap; 59. fcc: 29. | 
Supeiſcdeas, chap: 12. in chaps 25.inchap: 35. ſec: 21, 


$ 


Term of yeares intayled, in chap: 5g. ſec: 9. 

Traver/e,in chap: 58. 

Treſpaſſe, chap: 5 5. For threatning, ſec: 1,3, For aſſault, ſec; 
I,3 5. For Battery, ſec: 1,3,5,13,14. For 21aim, (ec: 
I, 3, 5. For impriſonment, ſec; 1,3, $47, S.| For entering 


into a mans Heuſe or Lands, ſec: 3,4,5,14,17. in chap: 16. 
ſec: and 17. Wrong Gone to a mans Goods or Cattells, ch: 


55-ſec:16. For cutting or taking away Corne, &c, chap: 
55ſec: 4 5,18. Againſt an Officer, ſec: 18. in chap: 42, 
ſec: 6. Who, anaagainſt whom it may be had, ſec: 2. Pleas 
in thu Attion, ſec: 20, 

T rover and Converſion, chap: 20. 

Truſt, in chap: 59. {ec: 6,7, 


V 


Verditt, in chap; 15. 

Venire facias, ch4: 43. 
Un core prieft,cha:58. 
Vein chap: 59. ſec; 6, 


VV 


WW afte, in chap: 56. Where,and for what it lyes, ſec: 1,2, Plea: 
ding in it, ſec; 9{'in chap: 59. ſec: 20, - « 

Wife : ſee Husband, 

Withernham, i» chap: 35, ſec: 20, 

Witneſſes in Chancery, in chap: 59. ſec: 42, 

Writs, chap: 2, | 
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Foray Foo 
TO ALL MY LOVING 
COUNTRYMEN... 


Mr Dzaaxs Frignps, | 
z> Have but this one word more to ſay 
R BY to you, { have had ling by me for 
BOP 11.ny years, ſome few rude- Notes 
referring to many uſefull beads of the Com- 
mon Law”, being of mine owne ( ol: tion, and 
for myown privat uſe: Y he which ſome having 
 efpied, would not reſt till they bad prevailed 
with mee, to make theſe common alſo ; To ſa- 
tisfie their importunity, and becauſe I was per- 
ſwaded they might do ſame good , and could do 
no hurt::And finding my former Labours have 
had ſo good acceptance amongſt you , I was 
arawn to make theſe publicke alſo. «And wn 
order thereudto I delivered my Papers ( with 
this promiſe) T hat they ſhould be frſt peruſed,, 
corretted, &* methodized by ſome able, Man 
Inot having time'nor ſtrength my ſelf to ab it, 
| G4 3 but 


7 2, 
\ WAA: k. — 
” 4 P 


OOO THE EPISTLE. Ee 


- At. eee 
te — 


but they are printed, and this 1s not fo fully done 
« T.equld bove wiſed 2 by which mean; it 
is fallen ous againſt my mint, that ſome few 
thingrare printed,as.thaſe which referre to Bi- 
ſhops and Jome others which:by reaſonof change 
of the times might hav been left. out , And 

 infleatl of the name (King) where that word is 
wed, it ſhould have beene the Lord Prote- 
Kor, qc. © V' V2 \s\.3- ue as 
' There are alſo ſome ſmall faultrin the me- 
thod, But moſt of thoſe, being underſtcod, will 
be ſupplyed by the judicious Reader, having 
bhe belp of an'exatt T able thereunto annex- 
ed,you muſt therefore now( ſince it cannot. be 4- 
worded Ytake it withall its faults in good part: 
For there are m it very many uſefull and pro- 
fitable thinps,and be aſſured,that whiles 1 live, 
F ſhall. not faile, (next tothe ſervice, of my 
God.) to'pur forth my felfe tothe utmoſt in all 
that' T have or can dotoferve my (onnry, and 

 'remaine; wy IIs 


» N JJ { 8 L . ” # 
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| Your loving Country man- 
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ACCEPTANCE DEFINED. 


ſ Cr. By Iſſues in tale. _ 
| E'xpreſly of )2.'By the facceſer of A TERA 
4 Rent ' - : perſon. © 
(3: By ai eafier Huthands death, 


| 4. By thoſe in Rewainaey. 

4. IS: By Heires. 

6. By an Infant of full age, or by an 
her after his Anceſtors death. 


Implyed, 


Afﬀirmances. Of the ſame nature. 


| 

| Of another natare. 

| Of anither thing, Q Of the ſame thing at ane 
(. 


ther timse. 


eA. cceprance. 


(= Ceeptance is is the taking in £00d part, 
, or agreement unto ſome act done, or 
ſomething given, which if he bad | 

- not accepted of and received , hee 

- might have had and required ſome 0- 
ther thing, whereof he is now barred 
by Acceptance; or be might have a- 
voyded ſome thin done, which hee 
hath now affirmed j this: : And this 


is of a Rent, andthat is expreſle or implyed, and it is ſome- 
times: 07 4 Rent by an iſſue in tayle, , after Nis 


Anceſtors death, 
or 


6 —_—————_—_—— 


Acceptance. 


OO — 


2, Where and 
in what caſe 
the acceptance 
of th: Rent is a 
bar, 


or by the Succeſſotofa ſpiritual perſon, after the death or de- 
parture of-his Predeceflor,. or by a Wife after her Husbands 
death, or by him in Remainder, or by anIofant at his full age, 
or by - heir after - — or it may be by the par- 
ty bimſclfxþatipidgthe eA! fires is of a fun of 
oaey pen ey Aker of e fangs HEN _ 
ther nature ; And by the taking of the Rent in ſuch caſes, the 
party that accepteth it is barred for his time to take any ad- 
vantage ofthe Eftate- of-him of whom he took the Rent that 
was before voydable, and might by bim:have been avoyded be- 
ſorethe Acceptance of theRent, but is now by this means af- 
firmed : And iu other caſes by fuch Acceptance he is eſtopped 
to do or-have ſomething'that before he might have done or 
had. As appeareth in the examples following. Terms Ley. Dyer 
$61 9.2.2 1 
'\Whereſfoever the Acceptance of a Rent by any, ſhall bar 
him that doth accept and affirm the Eſtate of him from whom 
it is accepted, there muſt be theſe conditions and qualities in 
the Caſe: There muſt be a privity either in Deed or in Law, 
between the party giving, and the party taking ; and there- 
fore if a.Pifſeiſin of any Iſſue, &-c.accept a Rent, this ſhall not 


prejudice an Iſſue. 2. There muſt continue in the Taker a 


power of Acceptance to, and at the time he muſt have the 
next Eſtate; and therefore if the Iſſue in tail before his accep- 
rance have ſuffered a Recovery of his Reverſion, and after ac- 
cept the Rent, this will nor affirm the Leaſe againſt the Reco- 
veror, 3. The Leaſe on which the Rent accepted is reſerved, 
muſt be a good Leaſe, and not void or determined by Re-en- 


try; And therefore if a Leaſe be on condition for yeers, that 


fach an A& be not done, the Eſtate ſhall ceafe and become 
void, tro acceptance of the Rent reſervedupon that Leaſe af- 
rer, will :ffirmthe Leaſe: '4. The Leaſe muit þegin- inthe life 
time of him that made'it. '.5. If there be any precedent Leaſe, 
the Acceptance muſt be after the end of that Leaſe, and there- 
fore if one ſeiſed+ in Fee, make a Leaſe for ten yeers, ren- 
dring Rent, and'after make him an Eſtate-tail, or to him and 
his wife,” and thert tnake anotherLeaſe, or himſelf and his wife 
of her Land to the ſame party, and the Iſſue, or Wife after his 

e 'Y death 


ere CCS 9 AIP Pans ro. tn AEDs -— 
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Acceptance. }. 


death accept the, Rent every, ten-years, |abis doth not affirm | 


:the.fecond Leaſe,:6./The. Acceptance of the Rentmuſt be-by + 


-one ithat.hath. right to che Land ar:tbe time; and:;nor before 
his Right come; And therefore if the Iſſue:in:tail before bis 
Anceſtors death accept the Rent, this is no bar to himafter: 
7. The accepted thing miſt be a Rent, and not a ſum in groſs, 
or an Annuity newly.created ;; Anditherefareifone make an 
Eſtate, and therein the Feoffee; Lefſee, or Dbnee, covenant to 
pay to the Feoffor, Donor; or Leſſor;a ſum of money yeerly;or 
grant to him a new Annuity or Rent out of the Land, and the 
Ifſue, Succeſſor, &c.. accept this, this is. no Bar nor affirmance 
ofthe Leaſe. 8. The Leaſe on which the Rent is reſeryed muſt 
be by Indenture. Broo. 166. Dyer 46:9. 11 H.4.15. 14 H.S.11. 
Dyer (r00.3. 64. & /uphil 214. Dyer 27.Broo. 399.879.C0.3- 
64. 26 H.1.2.Broo. eAcceptans 2. Dyergl. 13, 

If a Tenant in tail make a Leaſe for yeers, rendring Rent, 
and. dye, and his Ifſue/accept the Rene ; this doth bar that 
Iflue, that he'cannot avoid the. Leaſe, and, doth affirm the 
Leaſe for his'time: And if ſuch a Leſſee for yeers, makea 
Leaſe of part of the Land for all the Tearm, and the Iſſne 
| accept the'Rent ofthe: Leſſee or Aſlignee ; this is an affirm- 
ance of the leaſe for ſo much of the Land as the Leſſee, or Af- 
fignee- hath, and for the reſtalſa. 21, H.7.38. Dyer 30.,& 95. 
Broo. 166. Cov.3.en Walkeys cale 23. ” 

If there be Tenant for life, the Remainder in tail, and hein 
Remainder make a Leaſe for yeers; rendring Rent, after the 
Tenant for life dyeth, and then the Tenant in rail dyeth, and 
after his death the Iſſue in tail accept the Rerit the next Rent 
day; this doth bar the Ifſue and affirm the Leaſe. Dyer 
2785 <1. + 

If Tenant in tail make aLeaſe for forty yeers, to begin ten 
yeers after, rendring Rent, and dye, and the Iſſue in tail enter, 
and make a Feoffment before the ten yeers expire, and at 
the ten years end the Feoffee wave the Poſſeſſion, and the Leſ- 
ſee-enter and: pay the Rent at one of the- dayes of payment, 
and the Feoffee accept it, this hath affirmed his Leaſe. Plow. 
437. ( 60. ſuper Lir.46.6. 


- 
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Acceptance. 


' 2. By the Suc- 
cefor of a [pi- 
11tuall pet ſon, 


3.By 4a Wife af- 
ter Husbands 
Reath, 


4. Of the Lord 
of a Mannor,or 
be in Remay;- 
der or Reverſs- 
on. 


If a Biſhop, Abbor, Dean, or Prebend, by their common 
Seal makea Loaſe for yeers,;;rendring Rent,- and dye, and the 


Succefſor acceprthe Rent, this doth affirm the Leaſe for his 


time. Dyer 46. 309. (3.3.65. 2 H.7.38. 37 H.6.3,4. Broe. 
380. 322.. | | 

If a Husband and Wife make a'Feoffment in Fee, Gift in 
tail, -or Leaſefor life, or years; bfthe Land of his Wife, ren- 
dring Rent, andidye, andafter his death, the: Wife take the 
Rent, this expreſs Acceptance dothaffirin the Eſtate; and bar 
the Wife and her Heirs of Entry and Aion both for eyer : 
And if ſhe diſtrain and avow for the Rent, or bring an Adi- 
on of Waſte againſt ſuch a Leſſee, -thisi1s an implyed Accep- 
tance, and will bar her and hers alſo: . So if the Husband and 
Wife make a Leaſe by Tadenture,' rendring Rent, and the Hul- 
band before Rent-day dye, and the Wife before the day take 
another Husband, who at the day doth accept the Renr, and. 
then dyes, this acceptance by her Husband is heracceptance, 
and will bar her forever. 26 H.8.2.15 E4d.4.18. Dyer 46. F. 
N.B. 192. 3 H.6.53. Broo. Leaſe 3.11. Dyer 159. + 

If a Lord of,a Mannor grant a Copyhold Eſtate for three 
lives, and after make a Leaſe for three lives, rendring a Rent, 
and piyelivery of Seifin, and ſo diſſeiſe the Copy-holder, and 
after the Lord granteth the Fee to the Copy-holder, and he 
accept the Rent ofthe Tenant” for life, this doth affirm the 
Leaſe. Dyer 30:207. . 

If a Diſſeifor make a Leaſe fot life, rendringRent, and af- 
ter grant by Fine the Reverſion to the Diſſeiſee, and he ac- 
cept the Rentof the Leffee; it ſeems rhis- is a bar. Dyer 30. 
20 P "i . ; it TY 

if one makeaLeaſe for years (if the cloſe of the Con- 
dition be not, Thar then the Eftate for years ſhall ceaſe or be 
void) rendring Rent, with clauſe of Re-entry, for non-pay- 
ment, and after non-payment and a legall Demand made, the 
Leſfer doth accept the Rent'atianother day of :payment ; this 
doth bar the Re-entry, and affirmithe Leaſe: And if it bean 
Eftate for life, or any Free-hokd that is granted, rendring 
Rent, let the cloſe of the Condition be how it will, untill an 
actual! Entry, acceptance ofthe Rent will bar the Leſſor and 

| afhrm 
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= | Acceptance. = 


affirni the Leaſe, or Feoffment, Co0.3.64. Coo./uper Lit. 211, Ws” 

If a Tenant make: a Feoffment by Collufion, and the Lord ;, By an Heir 
dye, and his Heir accept the Services of the Tenant, by this : 
he is barred to take advantage of the Colluſion. F, A. 2. 

142-4. 

If a man ſeiſed of Land inthe right of his Wife, make a 6.85 an Infant 
Leaſe for years, not warranted by the Statute of 32 H.8. ren- comming ts ſul 
dring Rent,'and after their death the Heir accept the Rent ; *ze- 
now it ſeems by this he hath affirmed the Leaſe. Dyer 279. 

If an Infant make a Leaſe for mr rendring Rent, and at 
his full ape accept the Rent, by this he hath affirmed the Leaſe, - 
and' barred himſelf: And if it be aLeaſe for years, the Re- 
mainder for years to a ſtranger, rendring Rent, and he accepr 
the Rent ofthe firſt Loſfee, this doth affirm it for the Remain- 
der alſo : So it ſeems if he accept the performance of other 
Covenants, this may affirm the Leaſe. And fo it is of Copy- 
hold:Land'; ifan Infant Copy-holder make a Leaſe for years, 
rendring- Rent, and at his full age accept the Rent, this ſhall ' 
bind him. Tri» 2. Cor.B.R. Aſpfields Caſe. Plow. 545. 18 Ed. 

, 14 H.8. 

5 It Lands be given to the Husband and Wife, and the Heirs 3. here and 
of the body of the Husband, and he leaſe for years, rendring what caſe it 
Rent,.and.dye, and the Iſſac in tail accept the Rent, during the varyutÞ-a09, 
life of the Woman; this is no bar nor affirmance of the Leaſe. 

Co0.3.64. Broo.e Acceptance. 

If the Tenant in tail make a Leaſe for twenty years, ren- ;, », 1c; 
dring Rent, and the Leſſee make a Leaſe of the Land for ten tail,or his Fe- 
years, and the Tenant in tail dye, and bis Iſſue accept the Rent #fzcn:. 
of the ſecond Leſſee; this is no bar to the Iſſne, nor affirm- 
ance ofthe firft or ſecond Leaſe; But if the firſt Leſſee pay it 
is £o0d; fo alſo if the ſecond Leſlee pay it as Bayliff to the 
hrit Leſſee. Broo. 166. 

If the Tenant in tail make a Leaſe for years, not warranted 
by 32 H.8: as if he make a Leaſe to begin after his death, ren- 
dring Rear, and the Iſſue accept the Rent, yet this doth not 
bar him. Dyer 279. 

If a Parſon, Vicar, or Prebend make a Leaſe for years, ren ?: F.. _—_ 
dring Rent, and the Succeſſor accept the Rent, this is not wig fi Hs | 


to bim,\nor affirmance of the Leaſe : So if that a Biſhop ** 
a Leaſe 


| Ih4 


6 Acceptance. 


a Leaſe for Tithes or the: like, or any other void Leaſe, and 
his Succeſſor accept the Rent, yet this will not bind, Coe,3,65. 
Dyer 46.37 H.6.34. Broe.38.321, , | 

If a Biſhop make a yoydable Leaſe to-one, and after make a 
good Leaſe, confirmed by the Dean and Chapter to another, 
and the Succeſſor accept the Rent upon the firſt Leaſe, this 
will not affirm this firſt Leaſe. Dyer 46.9. 

Ifa _ make a voydable Leaſe, and dye, and his Succeſ- 
for accept the Rent onely due to the King, in the time of the 
Vacation of the Biſhoprick ; it ſeems this is no affirmation of 
the Leaſe. Sed quere of this Caſe. Hill.18. Fac.R.R. 

3. Bya womax Tf the Husband alone make a Feoffment inFee, Gift in tail, 
py 4 or Leaſe for life or years, rendring Rent, anddye, and the 
* Wife accept the Rent, this doth not bar the Wife nor her heirs, 
nor affirm the Leaſe : So if the Husband alone make a Leaſe 
for life, rendring Rent, with a Letter of Attorny to his Wife 
to give livery, and ſhe doth ſo (as it ſeems ſhe may) and after 
his deceaſe ſhe accept the Rent, this is no bar. 26. H.8.2, 15 
Ed.4.18. Perk. ſed 199. 

If Husband and Wife had at the Common Law before the 
Stat:of 32 H.8.made a Leaſe for yeers by parol,rendring Rent 
to them, and the Husband had dyed, and the Wife had accept- 
ed the Rent, yet ſhe might have avoyded the Leaſe, unleſs ic 
were by Indenture. Dyer.91.6. 

If Husband and Wite by Indenture enfeoffs A. of the Land 
of the Wife, and A. in the ſame Indenture covenants and 
grants to pay to them he during their lives forty ſhillings; 
the Husband dyeth, the Wife acceprs the Rent, this ſhall not 
bar the Wife. 26 H. 8.2.4. 

If the Husband and Wife make a Leaſe by Paroll, rendring 
Rent, and ſhe accept the Rent after his death, this will nor 
bar her, Plow.431. per Bromley. 

by b Lord of If one have Title to have a writ of Eſcheat,& he after accept 
by bim 4,2,” the Rent of the Tenant, he is not barred of this advantage: For 
mainder 6/\© if the Lord accept the Rent by the hands of the heir,or Feoffee 


verſion, of the Diſſeiſor, that is in upon a title of Diſcent or Feoff- 


eat, after the Eſcheat accrued, this is no bar ; butif he avow. 
i0I'+he Rent in a Court of Record, or accept Homage, or 
| Fealty 
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Acceptance. 


Fealty of the Tenant, that is in by Diſſeiſin, by this he is 
barred. Cook ſuper Litr. 268. 
If a Leaſe be made upon a collateral] Condition, a Condi- 


tion to do ſome collaterall thing, as not toalien, or the like; 
_ and after the Condition broken, he in reverſion, not having 


notice thereof doth accept the Rent, this is no bar, nor affirm- 
ance of the Leaſe. Coo.3.64. 

If Tenant in tail be the Remainder in tail ; and the firſt 
Tenant in tail make a Leaſe for years, rendring Rent, and dye 
without Iſfue, and he in Remainder accept the Rent, this is no 


bar. Ceſſante ſtats primitivo, ceſſat derivativas. (The prima- 


tive Eſtate ceaſing, the derivative.zlſo ceaſeth.) Bree. 370. 
If a Copy-holder makes waite7 by which a Forfeiture ac- 
crues to the Lord, and afterwards the Lord accepts the Rent, 
this ſhall not conclnde him of his Entry by ('%, becauſe by 
the forfeiture the Eſtate was meerly void. H.28. 2. And yet 


ſee the Caſe, if a Copy-holder enfeoff a ſtranger to his own | 


uſe by livery in fee, and after pay the Rent to theLord as be- 
fore, this is a continuance of rhe Eftate. eArden & Banmores 
Caſe in (rempt. far. f.214.6. 

Ifone make a Leaſe at will, and dye, and after his death the 
Hgir accept the Rent, this doth not bar him, nor affim the E- 
5 For acceptance cannot make good a Leaſe determined 
by the Leſſors death, no more then a Leaſe determined by En- 
try, 14.H.8.11. | 

If Leſſee for life, or Tenant in Dower make a Leaſe for 
years, rendring Rent and dye,and the Heir accept the Rent; 
this is no barto the Heir. 2 HJ. 4,5. 11 H.4.15. 


If the Hushand and Wife make a partition of his Wives 


| Land, andit be not equal], and hedye, and after his death ſhe 
doth enter into and apree to that unequall part ; this will af- 


firm the partition, and bind her for ever. 2 Ea. 3. Cut in vita 
17. Coo.ſuper Lit.170. . 

If the Husband be ſeiſed of three Mannors of equall value, 
and chargeth one of them with a Rent, and dyeth, and fhe 
accept this Mannor charged for her Dower, in this caſe ſhe 


is barred, and muſt hold the Mannor charged with the Row ; 
| ur 


5. By az Heiy, 


4 Where and in 
what caſe the 
acceptance of 
another things 
is a bai, and 
whire not. 


Acceptance. 


T1. Toa woman 
after ber bus- 
bands death. 


2. Toa Feo(- 
for, LeſSor, ®c, 
/ 


3. To an In- 


fant. 


4. To the Lord 
of « Mannor. 


d- 10 5. To an Ooh 
By gee. 


but if ſhe had taken the proviſion the Law made by writ of 
Dower, there ſhe ſhall have athird part of all diſcharged: 
Coo. ſuper Lst.173. 18 H.6.27. 26 Ed. 3. Dower 133. 

If a Woman accept of a Rent, or other Land, or part, of 
the ſame Land whereof ſhe is to be Endowed, or a Joyncure 
made to her afcer marriage, by theſe means ſhe may be barred 
of her Dower; For which 4 more in Dower. Dyer 266. 
317. Co0.4.25 ,26. 7. 40. 

If one make a Feoffment or Leaſe, on-condition that the Fe- 
offee or Leſſee ſhall do ſome AR, as make a Leaſe for life, or 
the like, to the Feoffor or Leſſor, and he do ſome other thing, 
as make a Leaſe for years, or the like, and the other accept ic ; 
now by this he is barred to take any advantage for the breach 
of the Condition ; But if the AR to be done were to a ſtran- 
ger, and he accept another thing for it. Contra, it is otherwiſe. 
C'0.3 .04. 

If an Infant that is a Parcenor make a diviſion, and it be un- 
equall, and at her full age ſhe accept of it, and enter upon 
the part allotted her, by this ſhe hath affirmed the partition, 
and barred her ſelf. Coo.ſuper Lit. & Lit.4. 171. 

If there be Lord and Tenant enfeoft his Heir within age, or 
a ſtranger, and the Lord receive Homage of the Heir, or ac- 
cept the Services of the Feoffee, and after the Father dye; fow 


' 1nthiscaſe he is barred of the Wardſhip by his acceptance, and 


cannot aver the Collufion. F.N.B.142. Fi. Gard 33. Broe. 
I2T. 

If one be bound in an Obligation with Condition, that the 
Obligor or a ſtranger, ſhall pay to the Obligee a ſum of mo- 
ney.at a day and place certain, and the Obligor or ſtranger 
pay, and the Obligee accept a leſs ſum before the day at any 
place, or at thetime in any other place then the place appoint- 
ed, or the Obligor or ſtranger give, and Obligee accept any 
other thing, as a Horſe, or the like, in recompence, in ſatisfa- 
&ion, be it before, or at the day ; by this he is barred totake 
any advantage upon the Obligation ; and thisis held to be a 
good performance of the Condaicn : But the giving and ta- 
king of a leſs ſum for a greater, atthe time and place of pay- 
ment ; nor the giving of a Horſe, or the like, if it be by a ſtran- 

ger 
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ger to the Condition , and the Acceptance by the obligee, in 
in this caſe is no barre to the obligee, nor performance of the 
Condition. So if a Condition be to make an eſtate of twenty 
pounds per Ann, or to deliver twenty Quarters of Corne, 
and he make an eſtate of ten pound per An»um : or deliver 
ten quarters of Corne,and the obligee, accept this at- the cime 


and place of delivery, it ſeemes this is no barre, (But if the ob- 
ligee make a Deed of Receipt of leſſe, this by way of Releaſe 


may be a barre.) Andifa Condition of an obligation be, 
to do any collatterall thing, as to account, make a Feoffment, 
or Leaſe, or grant a Rent, or the like, the giving and t:king 
of money or any other thing in recompence and ſatisfaction 
will not birte. And if the Condition of the obligation be to 
pay money to a ſtranger, and the Obligor give , and ſtranger 
accept, a horſe, or other thing in recompence, yet this is no 
barre to the obligee no good performance of the Condition; 
Andifit be to pay money to the party bimſelfe , and he give, 
and the _- accept a horſe or the like , in fatisfation of 
part of the debt, and ſay not for what part, this is void for in- 
certainty. Perk. Seft.751.753. Cook 5.117. Dyer. I. Brow. 


 Acceptans. Dett,43.Coo ſupra Lit.212.213. Dyer. 50, Perk, 


749.752.( 80.9 78.C0.4.3.The gift & Acceptance of a horſe 
or other thing in ſatisfact'on of a Judgement, is no barre in a 
Scire facias upon the ſaid Judgement. T711.9. lac. Adi.e&c. 

It is the Revertion of a ſpirituall living , or the Righe thar 
a man hath to preſent or collate a Clark to the Ordinary for a 


po? a Judge. 


ment. 


What is Ad- 
-vorſon 0; Þ a- 
' tronage ? 


Church Parſonage, a ſpirituall Benefice, as Parſonape, Vica-- 


ridge, Prebend, or Chappell when it becometh void. And he 
that hath this right is called eAvas,or Advocatus, and hence 
the Advowſon is called his Patroxatas , and ſometimes, the 
Patron. (1) him that hath che gift of the Benefice,or him that 
hath the Advowſon ofa Parſonage, Vicarage, free Chappell, 
or other ſpirituall promotion, becauſe anciently he did much 
for the maintenance and ſupport of theſe Churches. Adveica- 
tus oft ad quem pertinet jus Advocationis alicujus Eccleſia , ut 
Ecclefiam nomine proprio non aliens poſſit preſentare. Termes of 
Law.( oo,ſupra Litt.17.6.119.h.F.N.B.32.' + 2 
Thisis either Appendant(s)tncident and belon$ing to ſome 
a mannor 


What 1s a 2* .2- 
tom? 


How many fo's 
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mannor or other land, Or engrofle (;) when one hath an 
Advowſon alone, and not by reaſon: of any other thing. If 
it be incident to a Manna, it is incident to the Demeſnes,and 
not the Rents and ſervices of the Mannor which are ſobje& 
to extinguiſhment, for it cannot, be made appendant to them. 
Dyer.706. | 

This right of preſ. nting to the Church was fi: ſt gained by 
fach as were founders of the Church , either ratione funas, 
where he gave the ſoile, whereupon it was built: or ratione 
fundatiozis , where he founded and built the Church,, or ra- 
tione Donatioxis, by reaſon that he endowed it with al} the 
revenew, and was a benefaRor to, or maintainer of it, or did 
increaſe it. Co. ſuper Litt.119.6.17.6.13.H.4.1. 

But note, thar every Church is not preſentatiive , or colla- 
tive, but ſome are eleRive, and ſome are donative. C'ook /#= 
per Litt. 119. | 
_ An Advowſon , whether incident or ingroſle is a lay tene- 


pongen chat lieth in Tenure, and may be granted by Deed , or 


deviſed by Will, in Fee, for life or years : But it cannot paſſe 

! without Deed, unleſle it be in ſome ſpeciall caſe of Parttion 
&c.or as incident to a mannor by grant of the mannor, neither 
will it paſſe by livery. And if it deſcend to an heire, it ſhall be 
accounted Afﬀſetts for ſo much as it is, but the Law doth valew 
it at a very low rate. C:0.5-56. & ſuper Litt. 85. 332.Coe.7, 
2.374-h. ; 

Note that an Advowſon at one turne may be appendant, 
and at another turne in groſle, as if the mannor be divided 
between Coparceners, and every one hath a part of the -man- 
nor withour ſaying any thing of the Advowton appendanr, 

the Advowſon remaines in Copercenary, and yet in every of 
their curnes it is appendant to the part which they have; and 
fo itisifthey make compoſition to preſent: againſt common: 
righe , yet it remaines appendant, but ifupon ſuch a Partition 
an expreſſe exception be made of the Advowſon , then it re- 
maines in Copercenary and tn grofſe. (0. /uper Litt. 122.4: 
Dyer.259.2.H.7.5. 

A man may have the Advowſon of the moity of a Church 


. which is called eFdvocatio medietatis Eccleſia, as, where there 


be 
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be Teytrall Patrons ;' and tw feveratl Fncumbencs in one 


Church, the one of the one moity thereof, the other of the 


other moicy thereof, and one part as wel of the Church as of 


the Towne allotted to one , and che other part thereof to the 
other, in this caſe each Patron if he be diſturbed may have his 
'Pugrt impeiir. But ifthere betwoCoperceners and they do 
agree to'prefent by turae , 'each; of chem in truth hath but a 
moity of the Church , and if cither ofthem be difturbed he 
| ſhall have a 2nare impedir, butifone of them ſue a Writ of 
right of Advowſon, it maſt be de medietare Advocationis. But 
where there be ewo Patrons and ewo Incumbents in one 
Church as before, each of chem may have a Writ of Right 4: 
Atwocatione medietatis. (0. (uper Litt.17.18. 

He that is thus preſented to a Benefice or a Parſonage by the 
Patron is called a Parſon, who is defineſto be in a legall ſig- 
nification, the Retor of a Church parochiall , who ſome- 
times is called the Refor of the Church And a Refor is defined 


to be him that hath the charge or cure of ny Pariſh church | 


who it ſeems hath as much right in his parochiall Church , as 
the Prelate hath in his collegiate church. But this word ( as 
it ſeemes ) is more ſpecially apropriated to one that hath a 
Parſonape in that place, where there is a Vicaradge endowed. 
And that he is moſt properly called Perſona that hath a Parſo- 
nage without a Vicarage. Coo./uper L:t:.300,4.b. + 
Andheis called Perſona Eccleſie, quia vicew gerit Eccleſia, 
to ſue for and defend her right , and to be ſued by one that 
bath better right, and is ſaid to be ſeiſed 7are Ecelchee. And 
both he and him that hath a Church impropriate, when they 
arein poſſeffion are called Par/oz impar/once, or Incumbent, 
both which words do import the ſame thing (5) one that is 
preſented,inſtituted, and induRed,andis fate downe in poſſeſii- 
on of any Parſonage, Vicarage,or other ſpirituall promotion, 
whether appropriated or not. For in the caſe of Preſentment 
he is not compleat Incumbent untill InduRion. Coo. ſuper Litr. 
119. Dyer >221.Plow.496. 497.Coo.11.10. 
But if the Benefice to which a man is ſo preſented be called 
a Vicarage, then he that is prefented is called a Vicar , becaufe 
vicem alterins gerit ſive obtinet, & inejus locum ſucceait _ 
C2 theſe 


ſonee. or, 


Pai ſor, | 


Reftor, 


Parſon Impar-. 


Incumbent, 


ViCar. 
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Rectory Parſe- 
age or Bexe- 
feces 


Mg -Arage. 
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theſe began with difapropriations , when Advoywſons were 
appointed to Prioreſſes , Deanes and Chopra > andthe like, 
that could not feed the peoples Bowles, which was at firſt aþ 
lowed under pretence of increaſe of hoſpitality, and then theſe 
were appointed and ſubſtitute,under them for,this purpoſe, to 
fay prayers miniſter the Sacraments,&c to the peoplefor which 
ſee Appropriations , ſothat a Vicar is one that hath a, Spiritu- 
all promotion or living which is called a Vacarage. Fer in the 
firſt caſe, ſuch a ſpiritual) living is called a Rectorie, Parſo- 
nage or Benefice,and in Latine Ec/e/ia, and in the laſt a Vica- 
rage, in Latine Yicaria,, which is {aid to be a certaine porti- 
on of a Parſonage to be allowed td the Miniſter for his main- 
renanee, ſo' that the Vicarage is derived ont of the Parſonage. 
And this portion was firſt appointed , And bath been ſince 
called an Indowment , and ſometimes a Compoſition. ( ſee 
pen CE 32.G.ftat 15.R. 2.cap. 6. 

No licence ſhall be granted for any appropriation of any 
Pariſh C hurch in Chancery, but that there ſhall be therein ex- 
preſſed that theNioceſſan of the place upon the appropriation 
ſhall ordaine according to the valew of the Church a conveni- 
ent ſumme of money to be payd yeerly of the fruits and'pro- 
firs of the Church by thoſe that will have the ſame Church- 
es in proper uſe, and their ſucceſſors to the poore of the Parifh 
for help of their living for ever, and that the Vicar be well and 
ſufficiently endowed. Star.15,R.2.cap.6. 

It is a Benefice meerly given and collated by the Patron to 
a man, without preſentation to, or Inſtitution by, the Ordi: 
nary or Induction by his commandement. | And thus were all 
the Bifhoppricks anciently being ofthe Kings foundation do- 
native, and given by the King, per traditionem baculs et annuli, 
but now by the. Kings grace they are become ebgible by their 
Chapter. And thus may a parochial! Church beat this day. 
F.N.4. 35 E. flat.8.Re.cap.4.C0. 3.76. ſupra Litt. 344. 4. 
Terme: of the Law.159. are $6 , ROT 

The King of himſelfe may create Donatives and found a 
free Chappell aid exempt it from the jurifdicti'.n of the Dio- 
ceſſan. And he may at this day by his letters Pattents give li- 


cence to 2 common perſon to found ſuch a Chappe?, Church, 
| Prebend 
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Prebend, or:Chanterie, and to ordaine, that it ſhall be Fre whe 
tive and exempt from all ordinary juriſdition. But the Patron 
may not preſent a Lay man, but muſt preſent a Clark. 


' ABenefice donative by the Patron only is a lay thing; and 
not preſentable, and the Biſhop may not viſit, medle with, or 
deprive fuch a Chaplaine, but the Patron may viſit by Com- 
miffioners apointed by him and may put him in or out at his 
pleaſure without any help of the Biſhop at all, and he may re- 
ſigne to the Patron and not to the Ordinary. And ifthe Biſhop 
do meddle with him, he will fall into a premunire, as Barlow 


the Biſhop.in E4. 6. time did for depriving the Deane of zye/?- 


winfter, which was a Donative. If the Incumbent be diſturbed, 
the Patron may have a: 2yare impedit. No kpſe ſhall acrew 
unto the ordinary except it be ſo Gectally Grovided in the 
foundation. Brow.premnnire 22 .( rompt. fur.97.0Jer 27 (0, 
ſuper Litt, 344. / | 

If the King doth found a Church, Hoſpitall , or free Chap- 
pell donative, he may exempt the ſame from ordinary juniſ- 
diction, and then his Chancelor ſhall viſit the ſame. And if the 
King do tound the ſame without any ſpeciall exemption, the 
Ordinarie is not, but the Kings Chancellor to Viſit the ſame. 

Cos. ſuper Litt. 44. * 

But if the Patron of ſuch a Church,Chanterie,Chappell &c. 
Donative;doth once preſent to the Ordinary,and his Clark is 
admitted and inſtituted, it is now becom preſentable,and ſhall 
never be donative afcer,and then lapſe ſhall incurre to the Or- 
dinary, as it ſhall of other Benefices preſentable. But a pre- 
ſentation by a ſtranger to ſuch a donative and inſtitution and 
induQion thereupon is meerely void. Hil.1, fac. coram Reg. 

{ 59. ſuper Litt. 344. Fitz.N.B. 35.E. 

This word is uſed ſometimes for Preſentation. But moſt Collation: 
commontly and properly, the Collation of a Benefice ſignifi- 
eth the beſtowing of a Benefice by the Biſhop that hath it in 
his owne gift or Patronage, whether he hath it by the lapſe, or 
{are Patronatus. And this differeth from Inſtitution in this, 
that Inſtitution into a Benefice is performed by the Biſhop, at 
the motion or preſentation of another, who is Patron of the 


ſame 
Pi; 
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by the Biſhop upon his owne right. 7 eres of the Law. 
1rmination, It is the power that one hath in the right ofhis Mannor or 
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otherwiſe to name a Clerk to another man for a Parſonage or 
ſpirituall promotion; and then he to whom he is nominated 
muſt preſent him to the Ordinary. And ifhe be difturbed in 
this , he may have relief by Luare impedit. Termes of the Law 
Dyer 327. F.N.B. 33.6. | | 

It isthe Ac ot the Patron offering his Clerk to the Biſhop 
of that Dioceſle to be inſtituted to ſuch a Church in thefe or 
the like words direRed to the Biſhop. Preſents vobis A. B. . 
Clericum menm ad Eclejiam de Dale, &c. (5.e.)I doe preſent 
my Clerk to the eburch of Dale : And this may be either by 
Word orby writing, ifit be by writing , itis no Deed, bur in 
the nature of a Letter to the Biſhop. And upon this the Bi- 
ſhop is to allow and inſtitute the Clerk preſented, unleſſe he 
can ſhew good cauſe to the contrary,or elſe the Patron may 
bave a ware Impedit againſt him. There is a Preſentation al- 
ſo to Chappels, Hoſpitalls, Deaneryes , Prebends , and the 
like: And was to Abbeys and Chaunteries , and ſuch like 
whiles they ſtood, And he that hath this power hath 6 moneths 
time to make his preſentment after the Church doth be- 
come void. He that hath any eſtate in the Mannor or Land to 
which the Advowſon is appendant:or that hath the Advowſon 
in groſſe, in Fee ſimple, taile for life,or yeers, ſhall preſent if the 
Church become. void during his eſtate : or if ſuch a man granc 
his next Advowſon, or next Preſentation, his grantee ſhall 
have it. Coo. ſuper Litt.120. Termes of Law. Coo, ſmper 
Litt. 129 Plow. 500. Fiz. N.B.32.33. Dot. & Srw.lib. 2. 
chap. 3 7. ( 00. 8. 145, 

The King ſhall preſent to Advowſons, where he hath the 
temporalties during vacancy of the Biſhopricks; ſo where he 
hath a wardſhip or cuſtody. 

If a Biſhop have an Advowſon and the Church become void 
and the Biſhop die, the King, not the fucceſſor nor executor 


of the Biſhop ſhall have the preſentation : Bur if the tenure 


be of a common perſon by Knights ſervice, andthe Church 


become void , and the tenant die; the Executor,not the Lord, 


ſhall 
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ſhall havethe preſentment, F. N. 2B. 32.F. Coo. ſuper Litt. 


f.90.F.N,3-33: 
If Joint-tenants have a preſentation,they muſt agree to 
ther a nd preſent, and if they do not agree in Six moneths, 


if one of them preſent. 
nt ſeverally;the Ordinarie may, 


Bifhop ſball preſent by the L 
without the other,or they pr 
or may. refuſe to admit ſuch a Preſentee : So alfo Tenants in 
common, and Parceners. mult agree to preſent by turne. Dy- 
er 2.9-P.194-304+P.54-259.p.20. 

If a Feme covert be ſcifed of an Advowſon,; and the Church 
becometh void, and the wife dieth, the Husband ſhall preſent 
to the Advowſon. Cov. /aper Litt. 120. 

If a Vicaradge become void, and before that the Parſoncan 
preſent, he is made Biſhop, &ec, yet he ſhall have this Preſen- 


If an. Infant have — by deſcent, to which an Advows 
ſon is appendant, and ſuffer a uſurpation to the Advowſon, 
and after at his full age doth grant the mannor in Fee, and af- 
ter the Advowſon become void;the Infant, and not the Feof- 
fee of thg Mannor ſhall preſent. F.X.B.34-.x 

If two Siſters have an Advowſon by deſcent, 
| become void, theelder Siſter ſhall preſent,and ſo ſhall her Huf- 
band if ſhee dye, and he be tenant by the Curteſie. F. V. B. 


and the Church 


3 M4. | 
If a man be ſeiſed of an Advowfon in Fee ſimple or Fee taile 
roſſe or appendant to a Mannor, and it happen to be void, 
he dye, his Executors, and not his Heire or Ifſuein taile 
ſhall have the Preſentment. F.N.B. 33 
If a woman be aſligned the third part © 
an Advowſon.is appendantin Dower, ſhee ſhall have the third 
preſentation. 

IfcheKing have an Advowſon in Fee, and it happen to be 
void,; and during the Avoidance, he grant the Advowſon in 
Fee, the Grantee not the King ſhall preſent to this ayoidance. 
But ifhe have an Advowſon by reaſon of the Temporaities 
of a Biſhoprick, which is void, and duringthe vacancy the 
King doth. reſtore to the Biſhop the Temporakies, yet the 
King, notthe Biſhop ſhall bave chis preſentment. F. 


Mannor to which 


After Lzvery: 
tendered by the 
heare of. the 
Kzags tczapt, 
the heir may 
preſent to a 
Chuych becom- 
ing void aficy 
tender, Ag- 
Judge Curia 
Waydor Ed. 
Hambdens caſe 
M.3. ExCcu- 
tors. 
After the a- 
voidance ef a 
Church by St- 
mony, the King. 
ſhall preſent 
that twne, if 
the preſentment 
were by right. 
Stat.31, Elih," 
cap.6, 
So when an 
Eccleſfiaſticall 
perſon is made 
Biſhop, Vige- 
intra, Ceſſicn- 
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If the King have an Advowſon by reaſon of his Wardſhip, 
andit happen to be void, and then the Heire ſue Livery out ot 
the Kings hands, in this caſe the King,not the heir, ſhall have 
the Preſencation.F. N.,#.33.0. | 
If the tenant of the King have title to preſent to an Ad- 
yowſon which is void, and the fix moneths paſſe, and after 
the Kings tenant dye before the Biſhop preſent by the Lapſe, 
and his oo within age, andin ward to the King, now the 
King by reafon of bis Wardſhip , and not the Biſhop by rea- 
ſon of the Lapſe ſhall preſent. F.N.B.35.4. 
- Ifthe Patron be outlawed in Trefpaſle, and the Church be- 
come void, the King ſhall have this Prefentment by reaſon of 
the Outlawrie. F.A.B. 34.R. | 

If the Advowſon of an Hofpitall , &c. be appendant to a 
Mannor, and the Hofpitall be void,and being void, the King 
grant the Minnor and all Advowſons with the appurtenances; 
now by this the prefent preſentment doth not paſſe, neither 
may the Grantee preſent, but given up,the King may prefent. 
Seemorein Grants. Dyer.300.p.36.F.N.B.33.N. 

If a tenant in tail of a Mannor to which an Advowfon is ap- 
pendant diſcontinue the Mannor in Fee with the Advowfſon, 
and after the diſcontinued grant, the Advowſon to another in 
fee and after doth reinfeoffe the tenant in taile of the Mannor, 
and he dyeth ſeifed of the Mannor : now his heire ſhall pre- 
ſent when it doth become void. F.N.B. 35.6. 

If one have a Mannor to which an Advowſonis appendant 
as Gardein in Socage, and the Church become void, the heire 
and not the Gardein ſhall preſent. F.A\.Z. 33.5. 

If I have a Leaſe for yeares, or per antea vir of a Mannor to 
which an Advowſon is appendant, or of an Advowſon in 
groſſe, and the church become void, and then my Leaſe doth 
end: In this caſe I or my Execntors ſhall have this Preſenta- 
tion, not he that hath the Reverſion. F. MN. B, 34. B. Perk. 
Seft.97. | 

If a man be diſſeiſed of a Mannor to which an Adyowſon is 
appendant, and the diſleifor ſuffer auſurpation by a ſtranger 
to the Adyowlon, and after the diſſeiſed enter into the man- 


nor , he ſhall preſent notwithſtanding this uſurpition. F. XN. 
B.36.F. 


If 
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Ifthe elderſonne by the firft. venter-preſent-and dye without 
heir, and'after the Church become void , the'puiſne-ſonne by 
the fecond venter ſhall not have this Advowſon nor preſent : 
but if a man have two Daughters by divers venters, and they 
eater and make Partition to preſent by Turne , and the one 
dye without heire, the other ſhall have ic : But after the Par- 
tition if the one Siſter have preſent, and after dye without 
heire of her, it ſeemes the Siſter ot the halfe blood ſhall not 
have it. And ſo generally whoſoever may bring a V+are 1n1- 
pedit for a diſturbance in a Preſenatment ſhall have the Pre- 
ſentment, and may preſeat. See therefore 2uare impedit in- 
fra. F.N.B.36. | | | 

The Preſentment to the Vicarage doth of common right 
belong to the Parſon unleſſe it be granted away by aſſent of 
the Patron andOrdinary. F.N.B.33.v. _ 

If Coheires that have a Preſentation between them cannot 
agree upon their preſentment, and che e'deſt do preſent alone, 
this is a good Preſentment and it muſt be taken : So alſo if the 
Iſſue, Atlignee, or Tenant by the curtelie of tlie eldelt preſent, 
this preſentment is good. Dyer 29 p.194. Coo.ſnper Litt.166. 
I 86. 

If the prochain avoidance be granted to me and two others, 
and they two preſent me, this is a good Preſentment. C#ris 
I3 fac. B.R. 

IfI be diſſciſed of a Mannor to which an Advowſon is ap- 
pendant , and the Advowſon is void, I may preſent before 1 
have entred intothe Mannor , and this Preſentation is good: 
But if the diſſeiſor dye ſeiſed , and after the Church become 
void, here I cannot preſent-untill I have retontinued the Man- 
nor. F.N.B. 33.9.Kelw.169, a.Dyer.5. FS 

Iftwo Coparcenors be of an Advowſon , and the youngeſt 
be within age and in Ward, and the Lord entermarrie with 
the eldeſt , and the Church become void, and he preſent in 
both their names , and after the younger comes to full age, 
and.the Church againe becomes void, It ſeems if the younger 
will not joyn in the preſentment that the Preſentment of the 

elder is good. Dyer.55.p.5. 

If there be two Joint-tennants, or Tenants in Common, of 

D Parceners 
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Parceners ,, and one of them Preſent it ſeems this is pood; bur. 


- in this caſe the Biſhop may refuſe this Preſentment, but ifhe' 


doe accept and admit him, it ſeems the other is without re-- 


" medy. And ſo it was heldin XK yres caſe paſch.7.fac. B.R. 


Bhat preſenta- 
tions belong to 
the Lord Chan- 
cellousr , what 
ot, 
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tion, as ifhe be 


If an Infant have an Advowſon, and he be 14. yeres of age, 
and then preſent himſelfe one tot ,- this is a good Preſenta- 
tion. Perk. Sc&. I5. PV 24 3211 

AfPreſentment to an Advowſon by a Procurator or a Pro» 
Rortgan Advowſon is as good as if one did it by himſe]fe. 
F.N.B.35 0. . 

The ks that is preſented muſt be 1donea perſena. (i) he 
muſt be both able and hone, And therefore if he be a meere 
lay-man, or anilliterate Clerk,or infamous for his life or con- 
dition, being a Baſtard, a perjured perſon, a common Adul- 
terer or murtherer:the Ordinary may refuſe him, and the pre- 
ſentment will be loſt , ſo if the preſentment be made by an U- 
ſurious, or ſimonaica]] Contract. See Simony. Dyer 292 p.1. 
Keln.5 0.6. Dyer 327 Ceo.5 58. Crempt.Jur.34.b. 

The Chancelour of Exg/and ſhall preſent to all the Chur- 
ches of the Kings, which are in the Kings gift, and which he 
hath in the right of his Crowne, which are under the value 
of twenty pounds per Annrm in the Kings books of 
firſt Fruits, and Tenths. See (hanneelonr & Broe. preſcripti- 
on 86. F.N.B. 35 al Contra. But if the King have theſe AC- 
vewlons by another title Contra. 

See more Isfra Lapſ. Ynare Impedit. & in Baron & Feme 
& Chattells. . 

It is the allowance of a Clerk preſerted , when a Church 
being void there is a Clerk preſented by the Patron to the Or- 


. dinary , and he after examination of him doth admit him able, 


in theſe words Admitro te hab;lew, and then doth record his 
name, but in this caſe the Ordinarie may take a reafonable 
rime to- examine the party preſented , and therefore if the ' 
Ordmarie be in his Journey,he may appoint the party another 
time., and if he come not then or within the fix moneths , the 
Ordinary may collate by the lapſe. And if the partic preſen- 
ted ſuch a one man whom there is good caufe of excep- 
nſuſicicat, illiterate, infamous a villaine,have 

not 
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n9t his letters of Orders, or be a Baſtard, aLay-man , within 
age, a murtherer, an Outlawed man, or the like, or it he have 


cauſe of exception againſt the Patron ; As if he have ſtool 


excommunicate by the ſpace of forty dayes or the like, he may 
refuſe to admit bim and juſtific it. Bur if the Ordinary have 
' no goodcaule of exception; he muſt admit the Clerk preſen- 
ted, elſe the Patron may have a a 2ware impedit againſt him. 
And when the Ordinary doth accept him , then he doth uſe 
theſe words. [nftitwo tead tale Beneficinm babere curam Ani- 
marum, of ſuch a Pariſh, et Accipe Curam tuam & meam. 
And this is called 1»ft5r#ti9n. Which is the a& of the Biſhop. 
By which Act without any further degree of proceeding , the 
Church is by Law accounted full againſt all perſons ſave only 
the King, and againit him it is never full uncill the partie be 
inducted alſo(;)untill the Arch-deacon put the Clerk preſen- 
ted and inſtituted into the poſſeſſion of the Church, by delive- 
ry ofthe Ring of the Church doore unto him, and the ringing 
of the Bell. Which Ac is called an 17:0. But as to the 
Spiritualty (5s) Curam Animarum, the partie preſented, 
is compleat parſon by the Inſtitution., ſo that he -may cele- 
brate divine Service, and Sacraments , or preach before In- 
duction. But as to the Temporaltie ,(5)the glebe and the 
Tith, he hath no right untill his Induction, and then is he full 


Inſtitution, 


Ind "is:. 


Incumbent, and till then he hath no Freehold or poſſeſſion in 


the glebe or tithes. (vo. (wper Litt.344.4.b.eArticali Clart. 
cap-13.14.H.7.21. Dyer 326.254:Coo. 5.58. Coo. 4. 79. Dyer 
292. Ploew.325.525. Dott.& Student lib. 2 cap.26. 

But Admiſſion is ſometimes takenin a more large ſenſe,and 
doth include Admiſſion and Inſtitution both in it. eſtm. 
2.Cap.5. 

It isa Writ lying where one hath an Advowſon in Fee, and 
right to preſent after the death of a parſon , and brings no 
Ouare szpedit : nor Darrein preſentment , but ſuffereth a 
{tranger to uſtarpe. In this caſe he hath no remedy but by 
this Writ, and herein he ſhall not recover the Preſentment , 
— for that turne, for it is loſt for ever. Termes of the 
la 
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Quare Impe- 
dit, 


It isa Writ and lieth where] have an Advowſon of a 
Church, Vicarage, C happell,Hoſpitall or Spirituall Benefice, 


8 and the Incumbent dyeth , and another preſenteth his Clerk 


uh: re ut lycthe 
ax wl ere nn. 


or diſtarbeth or hindreth me in my preſentment , that I can- 
not have the fruit thereof, then-I may have this Writ to re- 
lieve my ſelfe. Termes of the Law. F.N.B.33.H. 

This Writ is commonly brought , againſt him that doth 
Preſent or diſturbe him, the party that 1s preſented, and the 
Ordinary that did admit and inſtitute the other : or if the Bj- 
ſhop refuſe to admit and inſtitute my Clerk it muſt be brought 
againſt the Bifhop alone. Ke/w. 53. 

And if in this ſuit the Plea be depending till the ſix Moneths 
be out, ſo that the Biſhop doth preſent by the Lapſe, he that 


' hath right and hath loſt his Preſentation ſhall recover dama- 


ges of him that hindred him according to the value of the Pre- 
tentment. And therefore the Jury at the triall of every Iſſue 
in a 2Luare impedit are to enquire of three things, 


1 Whether the Church be full, and by whoſe preſentment. 

2 How long it hath been full. 

3 Of what valew it is. Co. 10.130.Dyer 118. Feft.2.cap 5, 
Plow.34 Kelw. 57. | 


Whoſoever will have this Writ muſt alleage in his Count, a 
Preſentment in himſelfe, his Aunceſtors , or ſome others un- 
der whom he doth claime thz Adyowlſon, unlefſeit be in ſome 
ſpeciallcaſe; As wherea Charch by Licence of the King is 
made Parochiall which ſhall be preſentable, &c. if he be diſtur- 
bed he may\have this Writ, and need not alleage a Preſent- 
ment. F.N.B.33 H. | | | 

It is good pollicy for him that hath cauſe-to have this Writ, 
to have it as ſpeedily-as may be, and to bring it againſt the Bi- 
ſhop alſo, for this will prevent the danger of Lapſe.to the Bi- 
ſhop, Metropolitan, and the King. Cook. ſuper. Lite. 344. 

In all cafes where a man may have an Alfiſe of Derre;n Pre- 
ſentment he may have a. 2uare impeait. Termes of the Law. 

In all. the cafes before ot Preſentment , and in all others 
where a man bath right to preſent to a Church, &c. and he do 
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reſent his Clerk to the Ordinary , and he refuſe to inſtitute 
kim, the Patron may have this Writ. aBut if the Biſhop had 
good cauſe to refuſe him, he may plead it by way of excuſe, 
and if upon tryall it be found againft the Biſhop , the Clerk 
preſented ſhall. be admitted. Ceo.5.57. Det. & Stud. f. 115, 
Dyer 32S. | 

If I have the 'grant of the next Avoydance or Nomination 
of a Clerk only, and be diſturbed in that , I may have this 

Writ. Kelw.161.F.N.B.33.B.Dyer 48, 

Ifa Biſhop be diſturbed to preſent where he ought to'col- 
late , he may haye this Writ F. VN. B.33.D. 

If the King be diſturbed to make Collation to his free Chap- 
pell, be may bave this Writ. F.N.Z. 33.E- 

If a man recover an Adyowſon by a Writ ofRight againſt 
another, and when the Church is void, he do preſent another, 
and is diſturbed in it, he may have this Writ, and alleage his 
Preſentment in bim againit whom he did recover, without al- 
legation of any other Preſentment. F.N.ZB. 33.v. 

If a Parſon be Patron ofa Vicarage, and the Vicarage be- 
come void, and a ſtranger preſent : the Parſon.may have this 
Writ. F.N.%. 49.k. | 

If the Biſhop Collate by Lapſe,and before Indution of his 
Clark , the Patron preſent, and the Biſhop refuſe to inſtitute 
and indu& him, no 2uare lmpedit lyeth againſt him. Dyer 
277- 

If a Partition amongft Parceneres be of Recerd,ſhee that is 
difturbed may not have a 2xare Impedit : but muſt have a 
Scire facias.Weſftm 2.cap.5. 

It is a Writ and lyeth whereI and my Anceſtors have had 
\ the preſentment to an Advowſon heretofore,and 1 have pre- 
ſented now, and my Clark is ouſted, in this caſe I may have 
this Writ. And this Writ, and the 2ware Impedit are to re- 
cover the Preſentment only, For if the Right of the Advow- 
ſon be in queſtion, it muſt be recovered by a Writ of Right of 


A ſjiſe ae Pars 
rei Preſent- 
Welt, 


Adyowſon. F.X, B. 36. bo 
It is a Writ Judicial} that lyeth where one hath recovered Biſhop hon 


a Preſentment ina are /mpedit or Aﬀſiie de Darrein pre- 
ſentment to the Biſhop to command iim to admit his Clark 
that 
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that hath recovered. And ifthe ſuit were againſt the Biſhop 
alone, then this Writ may be direted to the Biſhop of the 
Dioceſle, or the Metropolitan at the eleQion of the party. 
And ifin this caſe the Biſhop refuſe him the party may have n + 
Dare non Admiſit. F.N,B.38. | | 

It isa Writ and lyeth wherea man hath recovered an Ad- 
vowſon, and he ſendeth his convenable Clark to the Biſhop to 
be admitted and the Biſhop will not receive him, then he ſhall 
have this Writ againſt the Biſhop. Terme of the Law. 

It is a Judiciall Writ dire&ted to the Ordinary , and may be 
ſued out by either of the parties Plaintiffe or Defendant to 
command the Ordinary that he do not admit the Clerk of the 
other untill the Plea be diſcuſſed. And this is to be ſued with- 
in the ſix moneths and not after, for after he may preſent by 
the Lapſe. But if it be ſued before, he cannot Collate his 
owne Clark,nor admit any other mans within the fix moneths 
F.N.B.37.Finches Law. 458. 

It is a Judiciall Writ againſt the Ordinary, for one that ſu- 
eth a Ne Admittas;anddoth after recover in a 2ware impeait 
or Aſſiſe de Darren preſentment though it be after the Six 
moneths. | 

This Writ lyeth not before Recovery , if the Ordinary in- 
cumber the Church before, So neither for a collation or ad- 
mittance before a Ne eAamittas,but in that caſe he muſt have 
a Quare Impedit. And neither this, nor the Writ of Ne ad- 
mittas will lye in a Writ of Right of Advowſon, though the 
Church become void, hangirg the Plea, and the Biſhop in- 
cumber it. F.N,B.48. Finches LaW458. 

It is a Writ that lyeth for an incumbent whoſe Predeceſſor 
hath aliengged his Lands or Tenements belonging to the 
Church or Benefice. F,X. 3.50. 

[tis a Writ lying where debate is between two Parſons for a 
Church, and the one of them with a power of Lay men or 0- 
thers, keepeth the other out with force, now the other in this 
caſe upon a Certificate hereof by the Biſhop of the Dioceſſe 
to the Lord Chancellor, may have this Writ to remove the 
force. F.N.B.54.55. | ” 


vw, 24 
t4 f3fl 


it 


CE wooug tn WES aorrnetrnnmnngrn th, nn. ce een tne ———— or ——— 
* OA I o_—R— @ 


—__ - ——— 


Acceptance. 


23 


— IDS oo 


io Commilion which, the Ordinary may grant where, Jae Fane” 
two or more Clarks dp claim a Church by two or more Pa- #44: 
trons, to enquire who is the right Patron ef the Church, and 


ſo whoſe Clark ſhall be admitted. F.N.ZB.48. new book of Eu- 
tries 465, 


It is where one that-is aot the right Patron doth preſent to 
a Church,and the party preſented 1s inſtituted and inducted , 
and fo the Church is become full. This word is - ſometimes 


alſouſed for taking of royal] franchiſes, a man hath [no war- 
rant for.Coo, /wper Litt.277.teſim,2.cap.5. | 

This word is;uſed in matters of Benefices , and defined to 
be where a Clark is preſented to a Church , and is inftituted 
and induRed,and hath been in the poſſeſſion of the Church, 
fix moneths, then the Church is faid to be full, And this is 
oppoſed to vacancy. Kelw. 8$.21.E4.4.34. 

It is a good plea, in Barre at Common Law,for a common 
perfon againſt another common perſon, ina Ywaretimpedit 
to plead that the Church was full the day of the W rit purcha- 
ſed. (And againſt a Common perſon , Inſtitution isa good 
Plenarty without Indufion : But in caſe of the King contra, 
for in caſe of the King, a Church is not ſaid to be full untill 
Induction. }for by the Common Law , ifa common perſon 
preſent to a Church that doth belong to. another common 
perſon, and the Church were once full , the Incumbent could 
not be removed, and the right Patron had no remedy but by 
Writ of Right of Advowſon. And although the uſurpation 
_ were upon an Infant, feme Covert that had an Advowlſon by 

deſcent , tenant for life,&c. yet had the Infant, feme Covert, 

or hein Reverſion no reined ,but by this Writ. But now the 
Law is altered by the Statute of weftm. 2.cap.y. for Infants, 
Woemen Covert, and divers others. And at this day , The 
Incumbent may be removed fn a 2 are Impedit, or Aſliſe de 
Darrein Preſentment if there be no a plenarty by ſix moneths 
before the Teſt of the Writ, ſo as the Incumbent be named in 
the Will, eHe he can never be removed. Cooper Litr. 119.6. 
344. (50.4.79,Plow.50r.Dyjer 217.Co0.6.49.Ce0.6.48. 

Regularly no man can be put out of the poſlcſlion of his 
Advrowioa, hat by edaiflien 384 Infitution upon a uſurpa- 


tion 
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tion by a Preſentation ,, and therefore if the Biſhop Collate 
without title,and his Clark is ——_ this ſhall not pur the' 
rightfull Patron out of poſſeſlion,neither in this caſe is he dri- ' 
yen to his Yyare lmpedit or Aﬀliſe de Darrein Preſentment ; 
Buta uſurpation by Collation may take away the right of Col- 
lation that is in another. Coo./#per Lirr.344. b. ./ 

It is to be obſerved, That an uſurpation upon a Preſentati- 
on ſhall not only put out of poſſeſlion him that hath right of 
Preſentation but of collatiqn alſo (v0.idem. 

At the Common Law, if the Ordinary did refuſe to admit 
and inſtitute the Clark of the Patron, or when any diſturbed 
him to preſent ſo as he could not preferre his Clark , he might 
bave his 2aare Impedit or Aﬀiſe of Darrein preſentment, and 
if the Church were not full, have a Writ to the Biſhop to ad- 
mit his Clark. And if hanging the 2are 1mped;t againſt the 
Ordinarie for refuſing of his Clark , and before the Church 
were full, the Patron brought a Pare 1mpedit againſt the Bi- ' 
ſhop, and hanging the Suit, the Biſhop admit and inſtitute a - 
Clark at the Preſentation of another, in this caſe if Judgement . 
be given for the Patron againſt the Biſhop, the Patron ſhall 
havea Writ to the Biſhop , and remove the Incumbent that 
came in pexdevte lite by uſurpation. And it is to be obſerved 
that albeit the Clark that, comes in pendente /ite by uſurpation 
ſhall be removed, yet if the rightfull Patron being a ſtranger 
ro the Writ preſent pexdente /ite , and his Clark 1s admitted 


and inſtituted , he ſhall not be removed. Coo./uper Litt.3 44. 


It is a ſlip or departure of a right of preſenting to a void Be- 
nefice from the originall Patron, negleRing to preſent within 
ſix Moneths unto the Ordinary. And hence it is that a Bene- 
fice is ſaid to bein Lapſe, or lapſed, whereunto he that ought 
co preſent hath omitted or ſlipped his opportnnity, and doth 
not preſent within ſix Moneths. Coo.7.27.28. Plow. 498. (dd. 
4.117.C00.6.309. p 

In this caſe where the Patron doth thus let ſlip his oppor- 
eunity , be the avoidance by what means it may be, the Ordi-. 
nary of the Diocefle ſhall have the Preſentment to the Church 
for that time : And ifhe do not preſent within ſix Moneths 


after the time ofthe comming of the power of —_— 
im 


Acceptance. 


him, then the metropolitan Biſhop of the Dioceſle ſhall have 
the Preſentment for:that turne: And if the Metropolitan al- 
ſo ſhall letſlip his opportunity, and ſhall not preſent within 
ſix Moneths after the time ot the Comming of 'the power of 
Preſcatment to him, then is the Preſentment devolved to the 
King, and he by his Prerogative as ſupreme Ordinarie ſhall 
bave che preſentment that curne. And this began by a Decree 
ofthe Councell of Latteran, (. 7. 27.4.117.6.309.F.N.B. 
35.F. Dot: & Stud.lib. 2.cap.36. 

But in this caſe if the Patron himſelfe preſent before the 
Biſhop of the Dioceſle, the Metropolitan ;though ic be after 
the fix Moneths, in this caſe the Biſhop muſt admit him , and 


the Biſhop and Metropolitan are barred. But if the Biſhop - 


collate his Clark, and then the Patron preſent his Clerk , he 
may refuſe him, And ifche King when his Turne comes ſuffer 
the right Patronto preſent, and his preſentee is admitted, in- 
ſituted,and induRted and dyeth; now he hath loſt his preſent- 
ment. But otherwiſe the King is not limited to fix Moneths, 
but he may preſent at any time. 

And if the Patron preſent at any time during the firſt 


ſix Moneths vacancy, the Ordinary muſt admit his - 
Clark, or he may have a Cxare Impedir againſt the Ordinarie. * 


Dot. & Stu.lib.2.cap.36.Stat.25.Ed. 3. de Cleris cap.3. & 
cap.8.Co9.7.28. Kelw.50:b.Dyer 277: 156. | 
If there be two Joint-tenants of an Advowſon, and they do 
not agree within the ſix Moneths, in this caſe the Biſhop ſhall 
preſent by the lapſe. Do#.&+ Stx.f.115. IF 
If a Preſentment be tendred to a Biſhop when heis in his 
Journey, and he put off the Clark at that time,&bid him come 
to. him three dajes after to be examined, and he come no 
more, (but ſuffer the ſix Moneths to paſſe, in this caſe the Pa- 
tron doth looſe his Preſentment, and the Biſhop ſhall have it 
by the Lapſe:(a)But if the Biſhop himſelfe be the cauſe of the 
diſturbance, and ſo of the Lapſe,as in caſe where he doth re- 
fule the Clark without cauſe , or the like, heere it ſeems the 
Biſhop ſhall not preſent by the Lapſe. 14 H.7.21. (a) Pal- 


meryoaſe, Trin.3. fac. 
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But if a Church become void by ;Refignation, or: Depriva-. 
tion for any cauſe within the —_— of: ric Roinig 12. or” 
otherwiſe, there the Ordinary muſt Sroapthl Patton ſolemn 
notice thereof, otherwiſe the Biſhop ſh11l not: prefent by che - 
Lapſe: But if it become void by death; Ceſſien and creation of 
the Parfon a ay need no notice, See Notzee."Detp. & 
Sta.f. __ Coo. 6. 12. Dyer 369: Kelw.49. '. 
If a Luare Impedit be broughy before rhe fix Moneths, and 
the Biſhop be a Defendant in that Suit, in this caſe neither he, 
the Metropolitan, nor the King, may preſent by Lapſe, for 
neither the Metropolitan,northe King can preſent in any caſe 
where the Ordinary. immediate cannot: Coo. ſxper Lite. 344-6. 
If Ne Awittas be brought by the Patron 'before the. fix 
Moneths be-out,then the Brſhop.cannor after the ſix moneths 
3 preſent by the Lapſe, the Clark of any other , but he may 
; preſent his own Clark notwichſtanding. F.N.B. 37.f.48. 
ifin a Frank chappell of the Kings, where the Deane ought 
to give the Prebends,it he do not collatewithin the ſix months 
" the King ſhall preſent by the Lapſe. F.A\..B. 34.F: 

I: the Kings tenant have Title to' preſent to an Advowſon 
which is void, and the fix months paſſe, and after che Kings 
tenant dye before the Biſhop preſent by the Lapſe , his heire 
with; 10 age, and: be Kings Ward,in this cafe the King by rea- 

ſon ofhis Warcſhip, :;net the Biſhop by the Lapſe ſhall have 
the preſentation. Firs N.B:35: A: © 
'Thetime of ſix Moneths given to him that hath right'to 
preſent, ſhall be accountedin divers manners, after the man- 
ner of thezavoydance For Det. & Stu l. cap. 31. 
in caſes of Reſignation, Deprivation *\, and Refuſal) of the 
Biſhop; theithme of GxMoneths hall be accounted /fromithat: 
time the Ordivary had nquce thereof. and-nor fromia[i'e rime 
of theReſtgjnatian, &e; But in- calc of the death of che In- 
cumbent,or Ceſon, treating the Incumbent. Biſhop, where- 
ofthe Patron muft-rake-notice of at bibperift, itig.accounted 
fromthatrimeofxbar death, creation-or Ceſffon, Dyvr 266. 
Kelw.49.Dyer 328. Delhi Smdhi lib. 2:0kap; 91.1 is © 
Afcer a union the ſix Moneths ſhall be-accountet from the 
time of.the agreement made between the Patrons. /dew. 


f If 
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: If aBiſhop. be ſeiſed :6f an Adrowſon. in.the right, of bis 

- Ghurch ,:he ſhall have buc one fix Maettechs time, and if he do 
not preſentiin that; fine; the: dlerropolitan, ſhall preſent.;, py 
T#uſtice Dodridge. Ht gomud des £01429 2510 & 14 vikllud 

- dis a Suir fora Ghurch in the: SpirituallCoum:;:by. oneth- < oliati n, 
cumbent againft another, when'they claime-/both by oge! Pa- 
tron ; and the right 'of the Pattonage;is not in queſtion. 
As if a Panſdn: be made Biſhop, and: bath: a licence to;hold 

his Parſonage ,-and the; Patron, preſent another whigh 

isinflicered; and-induted ; che Biſhop tm1y have this Suit 
th the Spirituall, Court. So'where ohe hath one Benefice 
already., and then he acceptceth another. - So if two be pre- 
iſented to@ne Benefice by. one Patron, this may be decided 

.in-the Spirituall Court. The rermer of the Law. F,N,Þ. 36. 

37: Weſftm.2.5.12. Ed.4.13. [ , 

- . All Benefices and ſpirituall promotions for the moſt part do 
conſiſt of Gleeb and Tithes.The Gleeb is that portion of land, G!ecbe, 
Meddow,or Paſture,and ſuch like which is parcell of, and be- . 
longing to the Parſonage , Vicarage,8&c. Andthis the Par- 
ſon may/grant,or charge for his owne life at his pleaſure, The 
Tithes are the tenth part of all prediall or perſonall- fruits; 

+ which for the moſt part, belonging;to God, and conſequeat- 
ly to the Miniſters ofthe Church, are given ts them, toward 
the recompeance of their paines in their funRions, ininſtruct- 
ing their charge in the word of Ged, and their continuall in- 
terceflion and Prayers, they do or ought to make to God for 
them.'-7 ermes of the Law, Levit..cap.27.verſe 30. 

And this the Partſhioner js to: ſet out for the Parſon,who is 
to take away the ſame in convenient time, for otherwiſe: the 
Pariſhioner may haye his Action of the caſe againſt the Par- 

.fan,or diſtraine it damape feſatit , or put in/b1s cattell and-eat 

ik, but he may|not carry 1}: into the Parſons; or his own Barnz i! 44 

_—_ it afide any where to: proſerve it. Hitl.$. {ar.$ R. Cnris 
21, "Ts. i EH Finn # Hf Vy SB Y'p YI© 2 

Tithes are divided'into Greater, called 4£ajores, and leſſer, Quotupl: x, 
called 4fynute decime, | The greater are Corne;Hay,and ſuch 
like ; teſfer.are Piggs, Apples,and ſuch like; They are alſo di- 
vided into Prediall.(;}ſuch as be paid of things that acrew.and 
| E 2 come 
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come of the ground only, as Corne, Hay, fruits of Trees, and 
the like. Per(onall(s )Such as be paid of ſuch profits as come 
not by the increaſe of. the ground, burt-by rhe labour and in- 
duſtry of a mans perſon, as by buying, ſelling, gaines of Mer- 
chandize, and of Handicrafts men,Labourers;and ſuch as'wbrk 
for bire, as Carpenters, Smiths Weavers, Mafons', and ſuch 
like . Af6xt. (5 ) Such as be paid of ſuch things as increaſe 
partly of the ground that they be fed upon, and partly of the 
keeping , induſtry , and diligence of the owner as, Calves, 
Lambs, Pigps, and ſuch like.' But ſome divide all Tithes thus: 
and call thoſe things that come from the earth naturally with- 
out labour,as , Graſſe and fruit of Trees Predials Immediate, 
for that they come immediatly from the ground. And the ref} 
that require the induſtry and labour of Man to hejprheir pro- 
duction, as Corn and Cattell. Preaialls mediate for that they 
are produced by the mediation and means of man. Sometimes 
alſo they are diſtinguiſhed by Rea//and Perſonall. Termes of 
the Law Dot. Stn f.168.4.174.4. 172. b.Stat, 2 Ed.6.cap. 
I3: | AS: | 
The nature of Theſe Tithes by the ancient Common Law differ -in their 
T +U00S, nature from other Inheritances, for they are an Eccleſiaſticall 

Inheritance, that a lay-man was not capable of, nor could 
have by purchaſe, or deſcent, as[other temporall poſſeſiions; 
but of their proper nature are due only toEccleſiaſticall per- 
ſons by Ecclefiaſticall Lawes; neither were they grantable by 
the ſame words, ' As if one had granted a Cloſe xm pertinen- 
tiis , the Tithes did not paſſe. For they are Collaterall to the 
eftate of the Land out of which they come; And they are of 
1rty. common rfght to be paid out ofall Lands, Meadows and pa- - 
tures, and untill their ſeverance are meere Eccleſiaſticall 
b=. things for the ſubſtration whereof no remedy is given by the 
Exlimgviſhment Common Law, neither will any unity of poſſeſſion extinguiſh 
or ſuſpend them, but they remaine ſtillin Ze: And henee 
it is, that albeit, one which isa parſon impropriate infeoffe 
another of part ofhis Gleeb,or make a Leaſe to him of it, yet 
© he ſhall haverthe Tyth thereof againſt his own Feoffment.('. 
11:14. Dyerg3.q2:Ed.3:13.Coo:1-1ti:Broo:Sebt.-178.Broe: 
Difmes 17: 
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So if aParſon purchaſe Land within his Rectory, and atter 
mike a-Leaſe ofthe Parſonage, the lefſee ſhall have Tythe of 
his newpurchaſed Land. But now by divers Statutes, the na- 
ture of theſe and other Eccleſiaſticall duties being come into 
Lay-mans hands are: changed , and are become of the nature 
and have the Incidents of temporall inbericances, And there- 
fore-they ſhal} be acconnted Aflers, the Husband ſhall be Te. 
nant by the Curteſie, the Wite ſhall be endowed of it , and 
they will paſſe by conveyances in the temporall Courts, only 
this Eccleſtafticall quality they do ſtill rctaine., tharthe owner 
or poſſeſſor thereof may ſue for the ſubtraRtion ofthem in the 
Eccleſjsſticall Court. Statutes 31. H 8.cap.13. 37.H.8. cap.4. 
32.H.8. cap.7. 1 Ed 6 (ap.14-1.E1. 2 Ph. M.cap8. Cos. 
ſuper Litt. 15.9.4: 
 - Every one that cannot exempt. himſelfe by fome ſpeciall ,;;, j,. p. 
cuſtome, Preſcription, Compoſition, or AR of Parliament, 7ytbes; ad 
muſt pay Tythe in kind, and muſt duly,and wiihout covin ſer ho nit. And 
forth the fame; And therfore if he ſer them forth once, and w_—_— , 
preſently aftey take them away againe , this is no ſetting yz, 1 {et 
forth of his Tythe within this/Statute. (#ria.B.R.8.Car. Stat. it ſorth, 
2 E4.6. cap 13.32.H.8.cap.. 7. \ 
The Farmours of eAliens ſhall pay the Tithes of their lands 
to the Parſon or Vicar of the Pariſh , notwithſtanding the 
lands be ſeiſed into the Kings hands, or any prohibition come, 
Stat.5.H.4.cap.11. | | + 
If a Parſon demiſe his Gleeb to a Lay-man , he ſhall pay 
Tithes : Bur if the Parſon keep it in his owne hand. Contra. 
Bro. Diſmes 17. 
If one purchafe a Mannor and ReQtory which is diſchargd 
of Tythes, leaſe part of his Nemeatfnes, in this caſe the leflce 
muſt pay Tithe for this:ſo if a Parſon purchaſe a Mannor,and 
and after he leaſe his Parfonage, he ſhall pay Tithes himſelfe: 
and if he make a Feoffment of the mannor , his Feoffee ſhall 
. pay him Tithes. /dem Dyer 43.p.21.Crompt.fur.f.65.4. 
| Every man muſt truly fully effe&tually and juſtly without 
fraud -or guile ſet out and pay their prediall Tithes in their 
proper kind,as they uſed to do forty years before the making 


of the Statute. Andif any man carry any ſuch or like _ 
whic 
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Of what things 
and in what 
caſes Tythes 
ſball be paid: 
And of what, 
and i: what 


caſe nat. 
bew. 


And 


which have been afed to be payd within the ſaid forty yeates, 


or ought to be pid before he hath ſet farthithe ſame: Tithe, 


or compounded for the ſame with the Parſon or Proprietary, 
he ſhall forfeit the treble valew of the ſame Tithes ſo taken a- 
way. And for the manner of ſetting it forth, Con/wetado lock 
eft bſervanda” a) For if the Cuſtome ofthe place be not to ſer 
the Parſons part upan end in ſhoks , the owner is not- bound 
ſo to do. (b)And as the Cuſtome of ſome places have been to 
leave it in Graſſe, of others , to leave it in Swathes, iof others 
to leave it inWinerowes,of others to-leave itin graſſe Cocks, 
ſo if it be ſo ſet forth, 'itſufficeth. 2.Zdi6.cap.12.ftar.\g 32. 
H.8.cap. 7. (a) Smiths caſe Co. B. Curia.(b) Paſche' 17.fa. 
Cs.B. 

Every perſon exercifing Merchandiſes bargaining and ſel- 
ling, clothing , and'handicraft or other act or faculty being 


' ſuch kind of perſons and'in ſuch places as forty years before 2 


E4.6. did uſe to:pay perſonall Tithes , or ſuch as ought to pay 
ſuch Tithes(other then common daylabourers)brought yearly 
at or before Eaſter to pay to the Parſon the Tenth part of their 
cleere gaines, their charges and expences deduced. And 
Handicrafts men alſo where they were uſed to pay Tithes, 
forty years before the Statute. Stat.2.E4.6.cap.12. | 

Such perſons as hold any of the Abbey Lands, that before 
the diſfolution of them paid no Tithes , ſhall pry no Tithes. 
See infra . Stat.z1.H.8.cap.13. * 
- 'NoTithes ſhall be paid by the. King or his Pattentee for a- 
ny Land lying within the Forreſts that have not uſed to pay 
Tithe. 1ris Davis caſe CM.16.1a.Co. B. 

No Tythes ſhall be paid by the King tor fuch Lands of his as 
are in his own hands. Crompt. {ur 60.6. 2.0 
For payment of Tithesin London. See the ſtatute of 37; H. 
8 cap.12, at large: Whatperſors ſhall pay Tithes,: and after 
what manner. | [22-4 ; ENF 

Tythe muſt be paydfor all things that acrue and ariſe from 
yeare to yeare bythe ſtrength of the Earth it ſelfe, with Gods 
bleſſing upon it: or by it, and, mans: induſtry together : :As 
for the fruits of his Meadow the tenth of the Hay :i of land, 
the tenth of che Corne: of Paſture, thetenth of the profit of 


: the 
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tho Catre)l,as Calves,l:ambs, &c.or of the Rent: of Fruit-trees 
asApples; Pears; Nuts,aod the like, the centh of the fruit, that 
doth;came from them yeerly. And the teuth part of all this 
is to be paid without deduRion of chavge. (v0.1 1.15.F.A.Z. 
5 3.Dot.0 Stud.168.4.h 

But & man ſhallinot pay'the Tenth of the fryit of his labour, 
bur. in'ſuch places where they-haye uſed it, and-there is a. ſpe- 
ciall- Cuſtome, for it., and there the perſon may ſye for ſuch 

erſonall Tythes. If one ereR a new Mill in his own Ground, 

e myſt pay Tythe out of it, and out of all new griſt Mills 
Tythe is $9 be paid. But not for fulling, Iron, Lead, Powder, 
Edge, Copper, Tinne-Mills , far theſe Mills are but Engines of 
their occypation , nor for ancient griſt Mills'that neyer paid 
Tythe, vet: &: ſtud: f. 172. b. Quod. Paſche 17: lac: Articuls 
Cer. cap, 5 {ahnſons ca(e paſche 17: lac. BeR, 

Tytbes uſt be paid of barren Cattell that 5re fatted, and 
killed. or ſojd,though at the firſt they-were bred for the Plow 
er Paig';t Ad 2 1ee. B:R Webs caſe & 8: 14.3, 1m. 

If a man keep and depaſture his Sheep in one pariſh, by the 
ſpace of ayeare, he muſt pay his Tyth wooll of them, and 
that co the Parſon of that Pariſh where they were kept. And 
if they be there for leſſe time he muſt pay Tyth prorate ac- 
cording to the Cuſtome of . the place, which: is called Rate 
Tythe: F.N.B.51.D. G.Bro.Di/mes 16.1f a man have ſaleable 
under-wood that he doth uſe to cut every 7 .10.0r 20,years 
if ir/be under 20 yeares growth, it is called S7/va cedua,and* 
of this the Parſon is to have Tythe as often as the ſame is cut, 
i£Tycbe have been uſually payd for it. Otherwiſe it ſeemes 
not by. the opinion in;Deftor er Stadext, but it ſeems the Law 
isotherwiſe now. And therefore that a Preſcription De no» 
decimande , for under-wood in one Pariſh or perſon is not 
good: but ſuch a Cuſtome in a County or Country is good. 
Tris, 1; 1aa.C#ris B.R.Plow.43z0.50 alſo is he to have Tythe 
| of ths Trees and Lops: and branches of ſuch Trees as, are not. 
Ember; as Horne- beames, Palangns, rews, Haſells, and 
fach like, whether the Trees be above twenty years growth 
or:not.,unleſſe; the cuſiqme of the Country to pay no Tyrthe, . 


but mot. of, Limber Tvecs:,. as Qak, Aſh, and. Elme, and web 
"'# aye ; ' 
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Stat 45 Ed. 
3.c4p.5 £00, 
II 48.81, 


| like nor yet of their Lops nor ſhrouds,though uſually lopped: 


Nor ifa man do cut down his fruit trees, ſhall the Parſon have 
any Tythe thereof becauſe he had Tythe of the fruit, before. 
Alſo in Countries where Timber is ſcarce , ant{ Beeches are 
converted to building, for the habitation of man, or the like, 
they are alſo accounted Timber, & there perhaps they may be 


'Tythe free, but ordinarily it ſeems that Beech , Birch, Aſpe, 


Maple, and the reſt of the not Timber trees before muſt pay 
Tythe. Star. 45. Ed.3. cap. 3- Broo. Diſmes 19. Plow.470. 
Do@.& Str.171.4. Doft.& $tw.168. 4.(00.ſuper Litt.5 3.4. 

It ſeems Tythes are to be paid for fiſhings, Bees,Doves,and 
ſuch like things. Do&#.c Str.173.4. 

Perſonall Tythes muſt be paid of Crafts and Marchandiſe 
and of the lucre of buying and ſelling,and alſo of Carpenters, 
Smiths, Weavers, Maſons, and ſuch like as work for hyre,they 
muſt pay Tythe for their hyre , or give ſomething in certaine 
for it. Soifa Fee or Annuity be granted to one for his labour 
or ſervicein any buſineſſe, here the whole Fee ſhall be Tythed; 
but generally, there muſt be a deduRtion of charges, and bere- 
in the Tyth 1s to be paid-out of the cleer gaines he hath by his 


induſtry , and therefore if one give me a Horſe, or any ſuch 


-like thing,or a Houſe fall to be mine by deſcent, and I pull him 
downe and ſell him, no Tythe is to be paid for this , becauſe 
it is not by his induſtry. Do#.& Stxu.173.4: 

No Tythes regularly ſhall be paid of any things but ſuch as 
yeild profit from year to year,and that by the manurance of 
the owner: And therefore F.N.B.53:E: 

A man ſhall not pay, neither ſhall the Parſon have Tythe 
of Timber-Trees that are of the age of twenty years or above, 
neither of the bodyes themſelves whiles they are Timber, nor 
after when they are become Dotards, nor whiles they are 


ſtanding, nor when they are cut, whether the owner uſe them 
| or ſell chem: nor for the Lopps or ſhrowds ,- whether they 


were lopped the firſt twenty years or not,(w) or be uſed to 
be lopped every ſeven years or not : Nor tor their Bark or 
Root , But for their yearly fruit, as Maſt and the like, for 
theſe the Parſon muſt have Tythe. And no Cuſtome in'this - 
eaſe wil] make ſuch Trees, their branches , bark,or: Rootes 


tytheable 
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Tythable. De&#. & fta.chap.5y.{v ) Hill.38. Eliz. $.R. Adjung, 
Num vir: patenſe 4.(W)26 Eliz. Molins caſe. Plow. 470. Coo. 
11.Dof&.& Str.17.4 6. 

No Tythes ſhall be payd for Mines, and Quarres of Cole, 
Tinne, Lead,and ſuch like which a man doth- finde and digge 
in his own Land, becauſe it'is not an anuall profit , and whe- 
ther the owner ſell it, or ſpend it, the Law is all one. And 
therefore if a man take a Tinne work, and give the Lord the 
tenth Diſh(as the manner is) the Parſon ſhall have no ty; he 
a—_ tenth Diſh. F.N.B.53.G.(rompt. Jar. 78. a, Deott. & : 

K.I72. 

The Parſon ſhal have no 1ythe for the rakings of Corn, that 
are involuntarily left and diſperſed about the Land, except 
there be more left then uſuall of fraud, bur if he leave ſtand- 
ing corne to bind up his rakings, he will have Tythe of that 
ſtanding Corne H/1.8.Car.B. R. 

The Parſon ſhal not have Tythe of the ſtubble or ſtraw Ead- 
grow of Corn that is left after the reaping when he hath had 
tythe of the Corne before, though the ſtubble be left ſomwhat 
longer than uſuall,and the owner cut it after. Von datur Attio 
pro Ove.But if he leave it unreaſonable long covinouſly to de- 
ceive the Parfon,rthere he ſhall pay Tythe for it, or if he do 
not ſow his Eadgrow as he hath been uſed, there he ſhall have 
tythe of the Eadgrow, nor for the cattell feeding en an ha- 
mouth after he hath had Tythe of the Hay : Nor ( as it ſeems) 
for his ground the ſecond mowing unleſle it be where ſecond 
cutting of Graſle is uſuall; for it is generally true in Tything. 
A man ſhall not have Tythe twice for the ſame thing, unleſle 
it be where is a double increaſe, as of Lamb and Wooll of the 
ſheep.(2) Nor for the Horſes or Oxen that a man doth uſe 
for his travaile or Husbandry : Nor for the barren or dry 
cattell that one deth breed up 1» «/am Agricaltare or Latti- 
cinij for his Plow and Payle,whether he keep them in leaze or 
in Common;nor for the herbage taken by theſe cattell,except 

| there be a cuſtome for it,and then perhaps he may , nor for 
Tares or the like ſowed to feed his cattell , Horſes or Oxen. 
Nor for Common of Eftoyers : Nor for the Wood or fuell 


that is cut ( - ) to burne in his houſe or for mounds, fences, 
F and , 
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and incloſures, nor for that which is left and remaineth of it, 
when thege is a little more cut then deth ſerve that turne. 
And ſo was it agreed per Cariam. 1.37.6 38.EL.2.B.R. (3) 
nor for Apiſtment { ;) taking in of Cattell. As if I receivetbe 
beaſtsof.Z to manure my Land, no Tythe ſhal be payd for this. 
But if I take in cattell to make profit by them, Cextra : for 
that ſome ſay 1 mult pay Tyth of this profit. And yet it may 
be if the Cuſtome of the place tythe free this may or And 
it ſeems to ſome not Tythable in any caſe , becauſe Tythe is 
paid for the cattel| themſelves that do feed. Coo. B.paſche. 17. 
Jac. per fuſtices. Smiths caſe Hill.7.1ac.B. R.Dift.et ſta. 168. 
(2)T rin. 9.1ac.B.R.et M2.1ac B. R. Curia 8. Car B. R. (a) 
Trin.3. Tac. B:R. acccrd: (3 ) per luft. Dodd. 18.1a,B.K: 
F.N.B.53-G. | 
If one Convert a Barren Heath or waſt ground into arable 
or Meadow. by his induſtry, and no Tythe hath been paid out 
of it before, in this caſe for ſeven years after, the firſt improve- 
ment he ſhall pay no- tythes in kind for it, but if any ithing 
were paid before tor it,he ſhall continue that payment during 
the ſeven Fyeares, and if it were diſcharged by A of Parlia- 
ment, ſo it ſha'l continue. Stat. 2. Ed. 6.cap A .Dyer 170.p. 5. 
Tythes ſhall nor be paid-for habitation in houfes , or out of 
Rents reſerved on Leaſes or iffuing out of Lands reſerved and 
created meerly by the a& of the party,unleſſe it be where they 
be payable by ſpeciall cuſtome, as in Londox.Stat.z7 H.8.cap. 
12.et 2.Ed.6.cap.13.F.N.B. 250 (11.26. | 
No Tyth ſhall be paid of Hounds, Apes,Threſhes, Popping- 
zoyes and ſuch like. | | 
If one make a Hedge about his Corne, the Parſon ſhall have 
no tythe of the Hedge, for it is for the defence of his Corne. 
Hil.8.Car.B.R. | | 


The Parſon can have no Tythe for the Corne that is ſowed 


'for the Catrell and eaten therewith ſtanding, where they have 
deene uſed to doe fo, as in divers places they have. Sams.ca/e 


If one have arable Lands amongft which are ſladds of graſle, 
and he pay the Tythe of the Corne he ſhall not pay Tythe for 


this graſle , alſo whether he cut or eat it. Adjndge 17. 1a.paſ. 
Cor B.. | 
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and hath dry Cattell , he 
they feed: Garis 24. 19: 


Cen, er een 


1 fone keep a houſe of Hubandry 
nr agt pay Tythe for the Graffe 


af t. 
If one pluck down his baufe and fell it,or fell Way his land, 
no Tithe 1s to be paid far the many that is made of this, where 
a man hath but nine Pigs or ſix Calves , it ſeemes the Parſon 
ſhall have no Tythe for theſe, becauſe thy are not divideable as 
Wooll, and other things are. 7.7.1ac.B. Det. ftaci70.A4. 
No Tythes ſhall be paid for Conies; for no Tythes are due 
for them of Common right , and if the Parſon ſue for them, 


SD —— — _ 
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he need not prove his ſuggeſtion, according to the Srat.of 2 


E4d. 6.as in other caſes he muſt. Experientia. 

No Tythes of marriage goods ſhall be required of any pec- 
ſon within Wales or the Marches thereof 2.4. 6.cap. 13. 
But in all theſe caſes of Tything , the cuſtome of the place 
doth for the moſt part guide and govern the Law for the mat- 
ter and manner. And therefore know what the Cuſtome is,ſee 
more in prohibition. 

If Hay grow on the ground of H.and he cut it,and put it in- 
to a Rick, and a while after doth ſell the Rick to me, I ſhall 
not be chargable for the Tythes due upon the teverance, bat 
the Parſon mult take his remedy againſt him. per Ch. 1nſt.B.R. 
Hill.16.7ac-, 

If a man buy under-wood of mee that is Tytheable, or 
corne on the ground ſtanding , he muſt pay the Tythe and 
not I : But it ſeemes of other things , the Law is otherwiſe if a 
man ſell his ſheep of which I ought that am Parſon to have 
rate Tythes, that I muſt ſue the feller and not the buyer for 
this. Doft.c& ſtu.171.4. | 

No Lay-man by the Common Law was capable of Tythes 
except in ſome ſpeciall cafes. But ſpirituall perſons or at leaſt 
a mixt perſon as the King, and his Pattentee, by his preroga- 
rive,were onely capable of them. And tothem they ought 
£0 be paid.But before the Councel of Latteran men mighthave 
paid their Tythes to what ſpirituallperſon they would, &they 
were not bound to pay it to the Parſon, Vicar, Proprietary, 
Portioner,or their Farmors or Deputies of the places where 
the Tythes ariſe as now they are. Co0.2.44-Zroo. Diſmes = 

F 2 ] 
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Ifa man dwell in one Pa:iſh and have Common of Paſture 
in another belonging to his living where he doth dwell and 
he doth take and uſe bis Common there : In this caſe it feems 
the Parſon of the place where the owner of the cattell doth 
dwell, not where the common is, ſhall have the Tythe. Tris. 
7.Iac BR. | | 

Where Beaſts or cattel| goin one_ Pariſh one halfe of the 
yeare, and in another Pariſh another part of the yeare, in this 
caſe eich Parſon of either Pariſh , ſhall have the Tythe for the 
the time the beafts werein either pariſh. And fo for more or leſs 
time, ific be by the ſpace ofa Moneth, but if it be leffe it ſeems 
no Tythe is payable,and this iscalled Rate-tythe: And whe- 
ther the cat el] be there as eſtrayed, or otherwiſe it is all one 
t0 the Parſon, unlefle it bein the caſe of common, infr4. Brog. 
Diſmes 16.T 71.7. Jae. B.R. . | 

The Tythes of Forreſts that are out of the mitts of any Pa- 
riſh belons to the King and he ſhall have them , or may grant 
them to whom he will, and neither the Biſhop of the Dioceſs 
nor any other ſhall have cthem;and the King may ſue for them 
in the Exchequer. Bro. Diſmes. 10. F. N. B. 40 22 Afſ.75. 
Crompt. Jar. 52 b. 

ifa man have Cattel| tytheable going in a great waſt or 
Common, whereof the Pariſh is not certainly known, he ſhall 
pay the Tythes of the increaſe of the ſaid Cartell to the Parſon 
&c. of the place where the owner of the Cattell or beaſts 
dwelleth. Srat.2.£4.6 cap 13. . 

If there be two Pariſhes together that have Common to- 
gether, becauſe of vicinage, and the Cattell of the one Parifh 
do ſtray and abide in the other Pariſh, yet no Tythe ſhall be 
payd for them to the Parſon of the Pariſh whether they doe 
ſtray, but to the Parſon of the other Pariſh. Tris. 7, lac. 
B.R ; | 


All che Tythes and other fruits and profits ofBenefices du- 
ring the vacation ofa  Benefice muſt be paid to the next In- 
cumbent, and the Ordinary of the place muſt appoint one to 
collect it, and to him it muſt be paid, and afterward reſtored 
to the Jncumbent of the place. Star. $11. 8. cap 11. 

A Parſon or Vicar may preſcribe to have a certaine fumme 
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of mony out of every pound received for houſes let in great 
Cityes, And this it is like began, as a modus decimanai , for the 
ground in which the houſe was built. Coo.11.16.far. 37. H.8. 
cap.12, 

;% al{ Caſes where the Parſon is' not to have Tythe in kinde 
but ſomewhat for the Tythe, as the owner of the Land may 
preſcribe to be diſcharged of payment of Tythe for that,ſo the 
Parſon or Vicar may preſcribe to have this thing as a »ed«s 
decimandi , for the which the land is diſchafged. Cook. 2. 44. 

One may by a Preſcription have a portion of Tythes in the 


Land of another : or the Tythes ofſuch a place as belonging 


to a free Chappell. And thns a Parſon may. preſcribe to have 
\ Tythes in another Pariſh, as belonging to his Parfonage. Bros 


Preſcription 85. Firz 1uriſdiftion 41.C0. 2.44. Old Book Ex- 


tries 7.636. 

"ALord of a Mannor may preſcribe to have all the Tythes of 
ſuch a place in recompence of a cetaine Penſion payd by him 
yearly to the Parſon : But he muſt take heed tothe manner 
of his preſcription. Ceo. 4.45. | 

A Parſon by Preſcription may have Tyth of Colts coming of 
a mans Mares, for Pannage coming by a mans Wood, and 
for Butter and Cheeſe, and Milk in the winter time. Fitz. N. 
F. 51H. 

One may Preſcribe to have ſome other part of corne or ſuch 
like thing in the nature of a Tythe , and this is a good Tythe. 
Fuz..furiſdiftion 49. Ng. 

The Vicar may have any of the Tythes by Preſcription,and 
if he claime any, he muſt have them by Preſeription or Com- 
poſition or els he can” not make a title to them as a Parſon 
may to the Tythes of his owne Pariſh. Firz.(olan 36. furiſat 
(Hon 11, : 

No man ſhall be compelled to pay any Tythes for any Lands 
or tenements which by the Lawes and Statutes of the Realme 
or by any priviledge or prefcription are not chargable in the 
payment of ſuch Tythes,or be difchargcd by any compefition. - 
Stat.2.Ed.G.Cap. 1 F ; 

And howſoever forty , yeares may ſerve for a preſcription 
for Tythes in the Spirituall Court , yet by the Common Law, 

| the - 
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the preſcription mult bein this caſe as in other caſes of pre- 
feription, Elme out of mind: See preſcription. Grompr. Far 6eb, 
(ao ſuper Litt,1 14.4. (00.2. 44-4, 
' Any man though he were not by the Commen-Lay capable 
of Tythes in pernaxcy yet is capable of diſcharge of Tythes in 
his owne Land and therefore _ | 
APreſcription to pay 44. or any other ſmall ſumme of mo 

ney, or other thing in liew and recempence of Tythes acrew- 
ing out of ſuch a cloſe or place is good.. And this ſometimes 
is generall , to pay ſuch a thing for all manner of Tythes a- 
riſing out of the place : And ſometimes it is ſpeciall (5)to be 
paid for the corne, or Hay, of the cloſe or both only and not 
for all the Tythes. And let him that hath this exemption 
rake heed leaſt he looſe it not, for if he preſcribe ſpecially as 
before and after convert and change the nature of the cloſe 
As for example , if a.man pay twelye pence for bis Tythe of 
Hay in fuch a cloſfe(calledin ſome places Lammas Tythe ) if 
after he turne the cloſe into Hop-yard or arable and ſow it, 
in this caſe his Preſcription is gone : But where the Preſcrip- 
rion is generall, there ſuch alteration doth not deſtroy(s) the 
Preſcription(4) And if one have a Farme, and he pay twelve 
pence for the Tythe Hay of the whole Farme, now if he turne 
any of the Wood of the Farme into Meadow, he muſt Pay 


- Tythe Hay for that part. (c)And ifſuch a one that hath ſuc 


a Preſcription , pay his Tythes in kind but a few yeares toge- 
ther, hereby he may looſe his preſcriptionCuria Bartons caſe 
Paſche 1 8.76. B.R.Coo, ſuper Litt.114. Nowells caſe OM 43.6 
44 Els, | 
But a preſcription for a perſon or a Pariſh # non deciman- 
as. (i)to pay no Tythes nor any thing for it,is not good, nei- 
ther will ſuch a Preſcription diſcharge a man. (4) And yet a 
whole County or,Countrey may preſcribe in no» dccimande,as 
the wild of S«ſſex( being 40 Pariſhes ) do for their under- 
wood, and this is allowed. Alſo ene Pariſh or perſon may 
plead adiſcharge of payment of Tythes which is tant amount, 
And a ſprituall perſon capable of Tythes by the Common 
Law(it ſeemes )may preſcribe ina XI onidecimands. As the or- 
ders of Cifteriences , &e. did , and were diſcharged thereby. 


See 
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See the Caſe, Dyer 277. p.60. (c ) And the caſe of Parſon 
Pekirks. where an Abbot preſcribed to pay nothing for the 
Tythe of a Cloſe, but Lamb and Wooll,and no Hay nor corn, 
nor nothing in liew of it, and it was allowed good. (4) And 
the Lands of Religious perſons might have been diſcharged of 
Tythes by Preſcription, Compoſition, &c.Dott. & Stu.f.471. 
166.167.C00,2.44.4'b.(b)Trin.14.}a. B.R. Curia. Cov.2. 44. 
(c) Dyer 349.-p.16.(4)#rights caſe, ſee Ceo.2.48.b. 

If a Pariſhioner preſcribe that he is to put the corne in Hil- 
locks or ſhoks , and for that the Parſon is to have no corne 
the ſecond yeare, or no corne out of ſome part of the, ground 
every yeare, it ſeems to be a good modus Decimanadi, for with- 
out ſpeciall cuſtome men are not, bound to put their corne in 
ſhoks. Sm.ths caſe Hill.7.7a.B:R: 

If one preſcribe that the cuſtome of the place is, that they 
that have but ſeven'Lambs or under , ſhijl pay but one halfe 
penny a Lamb for the Tythe cf the Lambs, this is good. Caria 
paſ.7.1a.B R. 

If one preſcribe that , becauſe he doth pay Tythe Hay there- 
fore he hath paid no Tythe corne, or the like,this is not a good 
Preſcription, neither will it diſcharge. So if he preſcribe to 
be diſcharged of payment of 1 ythes in one place, becauſe he 
doth pay Tythe in another : or to pay no Tythes for ſome 
Cattell, becauſe he doth pay ewo pence a peece for every 
Cow : or to pay no Tythe Limbs, becauſe he goth pay Tythe 
wook. Theſe are not good Preſcriptions. 24.2. 1ac. B.R. eAd- 
judge, Fleetwoods caſe,7. Jar. Coo.B. 

A man may be diſcharged alſo by grant or compoſition, for 
before the Statutes that reſtrained Eccleſiaſtical! perſons, the 
_ Parſon,Patron,and Ordinary might have diſcharged any man 
that was a Pariſhioner from payment of Tyrhes 1n all,or part 
af their pleaſure, And therefore a man may be diſcharged of 
Tytches by ſuch a Compoſition (4)That fach a peece of Land 


or Annuity was given to the Parſon heretofore in recompence 
of fuch tythes, or the like , for a Pariſhioner might give part 
of his Land to the Parſon to be diſcharged of tythe in the re- 
fidew. 8.E4.4.14.Ce0.2.24; Regiſt.fol.38. (a) Fitz, juri/ds tt. 
45-35» | | 


Such 


_— 
——_—— 


4.0 


——— 


Acceptance. 


Where aman 
ſhal be diſchar- 
ged by 4't of 
Parkament. 
And how the 
fare 44 ſpall 


hi 'ghen. 


| Such Lands as did belong to any Monaſtery, Priory,or fuck 
bke houſes, and were diſcharged from payment of tythes , 

in the hands of the Abbots or Priers, and came to the 

King , by the Statute of 31 H. 8. ſhall be held diſcharged 

of payment of tythes in the hands of ſuch as have it now. Yde 

infra. So that now. by this Statute. If a man plead and ſhew 

a perpetuall unity of poſſeſſion in the hands of the Abbot, 

Prior,&c.. And that no tythe was paidby the Farmors, &c.be- 

fore nor at the time of the Statute, he ſhall be diſcharged now. 

(2)But then in theſe caſes . This unity of poſſeſſion to dif- 

charge muſt haye theſe properties, beſides that the Land and 

ReRory muſt come and be given to the King by the Statute of 
31 H.8. 11tmuſt be j»ſ#a. ( 1 ) The Abbot muſt have a law- 
full and noc a wrongful eſtate in the Lands,and in the tythe.2 

It muſt be eq#alis, he muſt have as great an Eſtate in the lands 
as he had in the tithes Et fic e contra. 3 It muſt be perperna, And 
ſach alſo as wherof a perfe&tdiſcharge may be ſuppoſed or pre- 
ſumed in law, for if it appear that the diſcharge was by Impro- 

priation, & that the Impropriation is now diſolved, this isno 

diſcharge: (5)time out of minde, for if the Monaſtery or Priory 

were built within the time of memory, &c. or it were appro- 
priated within the time of memory, and it paid tythe before, 

this will not diſcharge ic. 4 It muſt be /ibera: (i) No man- 

ner of tythes muſt at any time have been paid out of it: (0) 
And yet ſome Judges have held, that a generall Allegation in 
this caſe of unity of poſſeſſion of the ReQory, and of the 
Lands out of which Tythe is demanded in the Abbot, &c. at 

the time of diſſolution is ſufficient , without ſhewing all this 
before. But if he do plead or ſurmiſe thus in ſpeciall, it 


\ſeemes it ſufficeth him to prove the unity of poſſeſſion in the 


Abbot, &c. and the Parſon muſt prove any of the other 
matters , if he will have advantage of them. And it is a- 


greed by all that he need not ſhew how the diſcharge began. 
'Co0.2.28. 11.14.But in caſe of a Prohibition where the party 
| muſt prove his ſurmiſe within fix Moneths, in this caſe fome 
 proofe muſt be made, bur any ſlender proofe,as by heareſay,or 
[the like will ſuffice. 44. 17. 1a. B.R. Bungloes caſe. Coo.1t.146. 
And it is ſufficientin theſe caſes to prove that no Tythe hath 


been 
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been paid in thetime of memory, for then it ſhall be preſumed 
to be Tythe-free unleſle the contrary can be proved. | 
Stat. 31.H.8.cap.13.7.H.4.cap.6.32. H,8.cap.7:Coo- 11: 14.2. 
48.47.45." 2)Etiffint fuit de opimon de (hk. Inftice I. 18. lac. 
Coo: B.in Gerraras caſe: (a)Trin. 3:Iac. Popham et williams, et 
Iuft. Warburton T8. lac. 

If an Abbot were Parſon imparſoned, and had Land within 
the ſame Pariſh, and all this dath-come to the King by ſup- 
preſſion of the Abby; and the King grant the Land to one, 
and the parſonage to another, the Grantee of the Land ſhall 
pay, no Tythe. Crompt fur.f. 60:b. 

If Lands were-in the hands of che Abbot, and of his Far- 
mers time out of mind charged with payment of no. more 
Tythes, but with Lambe and Wooll, and diſcharged of the 
reſt : now it ſhall continue ſo diſcharged ſtill. Dyer. 349.p.16. 

This branch of the Statute of 31.4. 8. was made to avoid 


ewo miſchiefs. -x Becauſeotherwiſe all the Impropriations of ” 


the Rectories-to the houſes of Religion had been diſapropria- 
ted : for the body to which the ReCtory is appropriate, being 
diſſolved the-ReQory muſt needs be diffolved alſo. 2. Where- 
as divers religious perſons were diſcharged of payment of 
Tythe, ſome by their order, ſome by compoſition , ſome by 

preſcription , ſome by the Popes Bulls, &c: and the greateſt 

part of the houſes were founded before the Councell! of 
Lateray it were a thing impoſſible by any ſearch to finde 

theſe diſcharges. (00.2474. Dyer 277. 

But this unity of-poſſeſlion , akhough it have all the pro- 
perties before mentioned,yet will itnot ſerve to diſcharge any 
of thoſe Lands that did belong to any of the Houſes or Col- 
ledges that were given, and came to the King by the Statutes 
of 27:H.8: or 1 E4.6. onely,for thoſe Statutes have no ſuch 
clauſe gt diſcharge : But if they had been given to the King by 
either of thoſe Statutes of :27.0r 1 E4.6. and the Stat. of 31: 
together , there the diſcharge may-hold : Neither in that caſe 
where the houſes came to the King by 31. H. 8. will it availe. 
I.:1f it can appeare that the houſe hath been built within time 

of memory. 2. When it will appeare that before the diſſo- 
lution of the Houſe, the Farmers of the Demeſnes did at 
Rs any 
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anytime pay Tythe tothe Parſon.” Srabitar preſrompriva; de- 
nec probetur iu contrarium, And therefore this comes of the 
Parſons part to be ſhewed if he will have it to appeare. Ger- 
rards caſe CAS, Ia. (o.B. Athnage , (00.2. 49.4. b. 46. a. 
(2) Coo.11.14.(2 )C00.2.48. 

| The Parſon hath no meanes to compell a man to cut his 
Corne uutill his own pleaſure;and yer if a man ſuffer his graſs 
or corne to ſtand ſo long untillit periſh of purpoſe to- plague 
the Parſon , it ſeems the Parſon may ſue him in the Spirirnall 
Court. Doft. & ſtr. 169 x. DE SESEL ENT 

The Parſon when the graſſeot corne is cut carinot take un- 
till it be ſevered by the'party-owner of the Lindihimfelfe,'and 
if he do, he is a Treſpaſſer tothe party , and he may have an 
Acion of Treſpaſſe againſt bim,unleſſe ſome ſpeciall cuſtome 
kelp the Pariſhioner. O14 Book of Entriefol. 636,  ' © 
|.. And when the corne ot other prediall Tythe is cut 'and ſe- 
yered, the Parſon ſtwl} have reaſonable time td take it away, 
(2) And although it be likely to periſh, yet neither the ow- 
ner ofthe Land, nor a ſtranger may take it away , but he 
muſt be ſubje& to an Action of Treſpaſle. See Tre/ſpaſſe. (3 ) 
But if the Parſon do not removeit in a reaſonabletime , the 
owner may put in his Cattell, and eatit, -and-the' Parſon is 
wirhout remedy. Broo.treſpaſſe 225. (2) Broo Diſmes.6:(3) 
12.E4d.4.6. | 
(i) But if the party do-not duly and juſtly ſet out his pre. 

diall Tythes or agree for them , before he take or carry away 
his corne or other things that he ought ſo to Tythe, the Par- 
ſon' ' be he ſpirituall or lay -)* may have a double remedy a- 
gaint him. For he may ſue for his Tythes, and then he muſt 
ſue in the SpirituallCourt,(2)and cannot fue for them in ary 
other Court)and there he hall have a ſentence for them, and + 
to recover the double valew of them, and double coſts of ſujr, 
And if the party refuſe to obey the ſentence of that Judpe,up- 
on a Certificat by him, madeto two Juſtices of the Peace, they - 
may commit him to Priſon until-he enter into a recopnizance, 
©6 fullfill che order of the Ecleſiaſticall Judge: Or the Ordi- 
nary may excommunicate him, and proceed as in other caſes 
2gainſt him: And the Parſon may-alſoifitbe prediall Tythe* 

: | thct. 
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that is ſubftracted bring an Aion of debt againſt the Pari- 
ſhioner upon the Statute of 2 £4.6.cap. 13. And thereupon 
he ſhall recover three times the valew of the Tythes ſo taken 
away. Andthe ſentence in the fpirituall Court is no plea in 
Barre to this Aftion.(3) Butifa man do duly ſet forth his 
Tyrhes, and the Parſon doth not cake chem away , but ſuffer 
chem to be taken or ſpoyled , the owner of the Land is not 
chargable with this. (5)32.H.8.cap.7.28.6.cap.1 3. (o.ſuper 
Litt.359.4. (2)18.Ed.3.cap.17. (3)12.Ed.4. 

Andif any ſumme of money be due to a Parſon or Vicar,as 
a Modus Decimandi, he may and muſt ſue for this in the Spi- 
ritusll Court, and ſhall recover it there. Co9.1 1.16. 

Andi if the party dye before the Tythes be recovered of him, 
the Parſon, &c. may ſue his Executors or Adminiftrators, 
and recover the ſame Tythes of them. But it ſeems he may 
notſue them for the treble damages upon the Statue. Bur 
Dacre whether perſonall Tythes be recoverable from Execu- 
tors or Adminiſtrators. for it ſeems to me not, but that it is 
in the nature of an A@ion perſonall which dyes with the 
perſon. F.N.B.51.6.H.et T rin.9. lac. 

Ifany perſon with hold or ſubſtra&t of their perſonall or 
mixt Tythes or offerings, and ſhall not juſtly and fully pay, 
and yeild them according to the courſe and cuſtome ot the 
place and Pariſh, the party prieved ( be he Lay or Eccleſiaſti- 
call, ) may complaine to the Ordinary of the Dioceſle, and 
he ſhall order them. And if the Defendant there appeale from 
that Judge, he may compell him by Eccleſiaſtical cenſures,to 
pay the other his coſts in that ſuit , taking ſurety of the other 
to repay it, ifit fall out againſt him in the end. And ifhere- 
fuſe to abide the ſentence of the Court, the party may by the 
aide of two Juſtices, have him enforcedto it ( as before. ) Or 
els the Eccleſiiſticall Judge may Excommunicate him, znd af- 
ter notice and denomination thereof in the Pariſh Church 
upon a Certificate thereof after forty dayes, he may have out 
againſt him an Excommunicato capiendo, Stat.32.H.8. cap.7. 
2 Ed.;.cap:13: 

But in all theſe caſes a Parſon hath no remedy for any of 
theſe Tythes, unleſſf be be __ Parſon , and full lo 
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bent , Andtherefore unti}| Induction he cannot ſue for Tiches 
nor after deprivation, or when for Symony he is ditabled or 
when he hath not read the Artictes of Religion at his firſt 
coming according to the Statute of 1 3:E/;z.c 12 

And in all caſes where he is lawfull and compleat Incumbent 


| be may not ſue for Tythes where cither none are due , or the 


partie of whom he doth require it, is diſcharged, for if he doe, 
the party may have a Prohibition out of the Court of Kings 
Bench , or Common Pleas, and ſtay his Suit in the Spirituall 
Court, upon a ſuggeſtion made to the Court of the Truth, 
if the caſe in writing which muſt be delivered with the Copy 
of the Libell to the Judge of the Court where the motion 1s, 
but then in this cafe, the party muſt fee that he prove his ſug- 
geſtion to be true by two Witneſles at the Leaft , within fix 
Moneths after the granting of the ſame Prohibition , or elſe 
the Parſon may have a Conſultation and reduce the Suit to the 
Spirituall Court againe . See Prohibition. 2:E4:6.cap.13: 

Ifa Lay man have a Parſonage Impropriate, and be diſ- 
ſeiſed, or ouſted of it, he may have an Aſliſe, Ejeftione fir- 
we, or other temedy for it, as aman may have for other In- 
beritances. Srat.32.H.8:cap.7 

If an Eccleſiaſticall Parſon ſell his Tythes, after they are ſe- 
vered, or in his Barne, he may and muſt ſue for the money 
in the Temporall Courts, and cannot ſae for this in the Spi- 
rituall Court , but it may be for a ſumme of money reeo- 
yered or agreed to be paid him for his Tythes ſubſtracted , he 
may ſuein the Spirituall Court. eArticuls ( leri.t. cap. 2. 

If debate ariſe upon the right of Tythes wherein the right of 
the Patronage doth come in queſtion , and the quantity of 
the ſame Tythes do come to the fourth part of the value of the 
Church : This muſt be decided in a Temporall Court, not in 
the Spiritual. 

It is the want of an Incumbent upen a Benefice: 

And this is either in Law(s) when a man taketh more Be- 
nefices then one being incempatible(s)not quallified for them 
or in Deed ;)when the Incumbent is dead, or aRually depri- 
ved. This is oppoſcd to Plenarty. 


A Church 
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A Church or Benefice preſentative ( asevery Parochiall 
Church is ſuppoſed to'be)may become void five wayes. 1By 
Creation(:)when the Incumbent is made Bifhop. 2 By death: 
1 When the Incumbeat is dead. 3 By Reſignation-(;) When 
the Incumbent in his life time hath reſigned his Beneficeto the Ceſio2. 
Qrdinary. 4 By Deprivation. (#) When the Incumbent is by 
Judgement of Law deprived. 5 By Ceſlion. (;) When the In- 
cumbent takes another Benefice being incompatible. And ſome 
call this.laſt.and the firſt,that is when an Eccleſiaſtical] perſon 
is created Biſhop without diſpenſation, a Ceſſion. And in 
both theſe cales , the firſt Benefice doth become void . And 
thereupon the King in the firſt caſe, and the Patron in the ſe- 
cond, Yzica vice only, may preſent a new. Coo.ſ#per Litt.1209. Refgnation, 
Termes of the Law. Litt. Breok 494.498.Dott.& Stu.127. 
This word is moſt properly applyed to the giving up ofa 
Benefice, and is where the Incumbent doth yeild up a ſpiritual 
Living into the hands of the Ordinary; And is much like te a 
Surrender. Termes of the Law. 1, 7 
' This may be made to the inferior Ordinary. that did admit *” 
the Parſon, or tothe King 'which is the ſupreme Ordinary. 
Plow. 498: | 
It is when aBiſhop, Parſon, Vicar, Prebend, &c: is depri» Deprivation, 
ved or depoſed from his ſpiritual! promotion for ſome offence 
he hath done, or for ſome matter in fat or Law. Asif he be 
@ miſcreant , Schiſmaticke or a meere Lay-man that is preſen-- 
ted he may be deprived for this. So if he have plurality of Be-- 
nefices and be not qualified, or if he doth not ſubſcribe to the 
Articles of Religion according to the Statute of 1 3 Eliz. cap: 
13. or ifhe come to it by Simony , he may be deprived for. 
theſe cauſes. See Plaralities. Non Reſidence. Coo:11. 98. F. 
N:; B. 53-Coo. 5. 58.102. Dyer 273:p.35.129-p.66. 346p.7- 
353--30-293-P-4+ 
A Church may becqme void after it is full by divers other porno ron 
meanes then thoſe before. As by divers miſdemeanors inthe become w0id. 
Clerks admitted to ſuch Churches either in their coming to z 
or after their taking of their Benefices, as by Symony , Plura-.. 
lity , non reſidence, &c. which ſee in their places. - Alſo it aly 
man fhall give money or other bencfic(more then due Fees): 
to 


abs. ed O>. .. rand oder ts. _ 
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The next 4voy- 
dance. 


The nature of it 


Commandam. 


to he made Minifter ortake Orders,and ſhall afterwards with- 
im 7:ycars accept any Benefice-or promotion and be inſtituted, 
and inducted therein; that imediatly after induRion or inftal- 
lation, the Church ſhall be void as if the incumbent were dead; 
and he that hath right co-preſent , may preſent againe. Star. 
31. El. 2.cap.0. | | | 
A Church may become void by union alſo. For which 

read Union. er Do. Stx.116.1ib.2.chap.31. 

| A Church may become void by non-payment of Tenths, 
For which , See Tenths. | 


It 5s the grant of the next eAvoidance ina Parſ{onage ov 
(piritual promotion. 


This is grantable whiles the Incumbent is living , and isin 
the nature of a chig in Action, and therefore will not pafſe 


' without Deed. Buta prefent Avoidance, though it be not 


meerly a thing in Action ; yet it is not grantable. And there- 

fore if a Feme Covert be {ſeiſed of an Advowſon , and the 

Church become void, and the Wife dyeth;, the Husband ſhall 

preſent. Dyer:26.9. Ed: 4.47.4. (00.ſuper Litt.120.14. H.4. 

I2. | £ , HL 

| It is a Benefice, that being it is voyd,js commended to the 

care of ſome ſufficient Clerk, :to be ſupplyed untill it may: be 

cenveniently provided of a Paſtor. And the true originall of. 
this, was for evident profit or neceflity, and he to + on the 

Charchis commended hath the fruirs and profits thereof onely 
for a certaine time ,' and the nature of the Church is not 


changed thereby, bur is as a thing depoſited in the hands of 


him rowhom itis. commended, and he hath nothing'but the 
cuſtody thereof, which may be revoked, Termes of the Law, 
Dutt. & Stu, |. 2.c.32. 


_ i/And this the! Ordinary ( as it. ſeems) may and ought to 


, . 49: with any Benefice within his Dioceſle, to depiite fome bo- 


dytoſetve the cure during the vacancy of it, DoF. & Srw. 
5de we. 
Ifthe King make a Deane, or Parſon Biſhop , lie may by a 
ſpeciall diſpenſation enable him to-hold bis Deanery or Par- 
HH ſonage 
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fonage, by Commendaw, all hislife, and his Biſhoprick alſo; X 
but without ſuch-a diſpenſation , his intereſt 'is gone into his 


firſt dignity by Ceffion : See before, Star. 25 H. 8. cap. 21. 
Plow: 498. i: ! | ; ; re 

It is @ corrupt contract made tonchinp-a ſpirituall promo- 
tion, whetr money or other 'rewatd is given or) promiſed:to 
help a man to it that hath, or would have- it + *Andit is raken, 
A Simoye illo Mago, qui donuns (piritus pecumniis ems putavit, 
Atts of the Apoſtles, chap. 8. ver{.18, 19, 20. And if theparty 
himſelfe promoted de givethereward, or.by aſfert precedent 
or ſubſequent be party or privy to it, he is ſayd bythe Law 
to:be Symonaicus; 'butif the reward be given dr promiled'by 
another without his privity , then he is ſayd to be anely Sy- 
monaice promot#s, Coo. ſwper Litt. f. 120.4. Lord Wind/or & 
Lapthornes caſe, Paſch.-17..fac. B. Riv tf * 3 Derg 

1. .No man mit for any futm of money or other-benefir, of 
for any promiſe or agredment for any ſach fam or reward, di> 
reqly or indreRly, preſent or collate any perſon to atiy Be- 
nefice or Eccleſiaſticall promotion, or give or beſtow the ſame 


for or in reſpe& of any ſuch corrapt cauſe or conſideration, . 


Stat. 31 Eliz. cap. 6: * | 


\ This Law being Pro bono pblice ſhal be takenvand expounded 
Izrgely againſt the offence, /and'to ſupprefle+ it; andtherefore 


doth not onely extend'to Benefices' with cure;: but co Digni- 
ties, Prebends, and alt other Eccleſiaſticalllivings. And-not 
onely to rightfull Patrons, but to Patrons by wrong alſo, that 
et a Church-by uſurpation. \ And therefore if any rightfull-or 
wrongfull Patron that hath. ſuch a Benefice for a hundred 
pound giver to him by «. B. a Clerk; -preſents him to ir, this 


Simeny. 


What contra 
ſhall be ſaid to 
be Symonaicall. 


* 


is 4 Simonaicall contract within this Statute, and the Clerk a | 


Symonaicas, $0 if another on the behalfe vf 4. B. had con: 
tracted with the Patron to give him any valuable rewatd. fox 
the-preſenration in the behalfe of che/Clerk, withour the .con- 
ſte vx knowledpe of che Clerk, yet thiscontra@iswithin this 
Statute, and in this caſe he is Symondite promoties. "i (00; ſmper 
Litt.20.k:Perkinſons caſe paſch. G1 fac: Seatcario. 

: As.if he grant” the - next: avoydance' to B. and'a firanger 


cornesId/ Band doth promiſgro 'him wwenty pound to: = 
Ta 'Y 
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ſent C.and he is preſented according not m— any of theſe 
things, this is Simony and ſo hath been adjudged. 

: It one. come:to the Patron whiles the Incumbent is ſick,and 
promiſe him one hundred pound ifhe will preſent him after 


_ rhe death ofthe Incumbent (being now ſick ) but it is after 8- 


H. the difſe- 
rexce betweene 
theſe branches, 
this and tbe 
laft. 


The fruit 0 
puniſhment 
thereof. 


greed, that the /grant of the next Avoydance ſhall be co a 
ſtranger, and he ſhall preſent, this is Simony. Adjndge Winſs 
combe verſus Puliſton paſche. 14.fac. (vo. B.But if a man buy a 
next-avoydance with an intent to preſent his ſonne or his 
friend, andhe do ſo ,- this is not S;mony: Adjudge Smiths 
caſe 2.fac. | | 
And ſo was thecaſe of Fowler Parſon of Muchin Hams 
5on. The Lord wind/or being Patron of that ReRory during 
his non-age, granted the next Advowſon to DoRor Goxge, 
and the Church being void , Richard Fowler , the Father of 
Henry Fowler gave three hundred pounds to NoRor 
Goenge to forbeare to preſent , and then Richard Fowler 
gets a Preſentation from the Lord #1i»d/or to his ſonne 
Henry Fowler , who was thereuppon admitted, inſticuted, 
and inducted, neither the Lord Find/or nor Fowler, 
being privy to this contract. And yet it was adjudged Simo- 
naicali, and that: Fow/ey was ever diſabled, and uncapable by 
this Statute: (c) And from henceitis that , Ifa villain pur- 
chaſe an Advowſon in Fee, and the Church become void,and 
the Lord preſent for reward direQly or indireQly as -in the 
caſes before to this Advowſon ,this doth not veſt the Advow- 
ſon.inthe Lord.(c) Adjnage Ceo, [dem. 1.41. 42.Eliz.Bakers 


Go p Ty. | WET 
2 No man muſt for any ſuch reward, in prefent or future 
dire&ly or indirectly, inſtall,admir, inſtitute any.perſon into 


.any Benefice with cure of ſoules uſuall and lawful Fees Excep- 


4 


red. Stat. 31. Eliz. [it | TRs i fe: 145 
-..:34, No Incumbent of any; Benefice with cure of fyules,, ſhall 
*corruptly.exchange orreligne it;or take any. money:or'profit 
for the fame. Star. 31.Elizi. - WES | 

In the firſt caſe, the Preſentation ſo made as before by S;mo- 
#7, and the admiſſion andinſtitution_thereupon are yoid, but 
deforethis Statute they were only voidable by ————_— 
þ 7:26 | 6 
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the ſpirituall Court. See the Statute of 31.Eliz.cap.6. 
2 The Perſon ſo promoted is for ever diſabled by Law to 


ftakeor enjoy that Ecclefiaſticall promotion (a) And no dil- 


penſation witha »ox obtante , nor new Preſentation by the 
'King himſelfecan in this cafe make him capable of the ſame 
dignity againe. But by the Civill Law he was uncapable only 
where he was Symonaicaz3, And where he was Simonaice pro- 


_ -wotns, he wasto be deprived only. But now in both caſes he 


is forever made uncapable. And fo was the opinion of the 
.Judges inthe Caſe of the Lord #ind/or. (a) Plow. Con 502, 
2 H.7.6.Lord Windſors #aſe Coo. ſuper Litt. 120.4. T2] 

3 Sucb perſons as ſo ſhall give or take ſuch ſumme, or make 
or take ſuch promiſe ſhall forfeit the double value of one years 
-p:ofit of the fame Benefice or dignity. | 

4 The parties may be puniſhed by Eccleſiaſticall cenſures, 
notwithſtanding. | 4 | 

5 The Patron looſeth his Preſentment for the King ſhall 
-preſent for this turne. Bur if it bea wrongfull Patron that 


doth preſent by Simony, then the true Patron doth not looſe 


his Preſearment,bur he ſhat preſenc'upon this Avoidance Coo. 


 Sdemn. 


1 In-the ſetond caſe, 1 The: Parſons ſo offending, ſhall 


looſe the double value of one yeares profit of the Church or 


"dignity. \Stat. 31.Etiz.2. 


2 The Dignity is become void asin the laſt caſe. ! 

3 They may be puniſhed by Ecclefiafticall cenſures. 
+4 The Patron may preſent, -asif the Incumbent were dead. 
Stat.31.El:z. | Wl 
. , Tathethird caſe upon corrupt contraRs in Exchanges and 
Refignations. 


I The giver and taker both ſhall looſe double the value of 


the fumme ſo given.:;. +» « TIN» | 
2 They may be puniſhed by Eccleſiaſticall cenſures.  ' 
And if the Ordinary before admiſfion and inftitution of 


' the Clerk upon the examination of him, do find'that he” gai- 


ned the Preſentation, upon any fuch corrupt agreement , he 
may refuſe to admit him, and juſtifie the refuſall. 0/4 Book of 


H | It 


\ 
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fridtion, 


Proprietarie, 


Impropriati- 


It is the improper taking of Spiritus!l benefics by.cempomll 
men. As where any body corporate or private bath che right 
of a Parſonage or ſpirituall Benefice in themſelves, and power 
alfo to take the proficchereoſ cy their. own uſe for ever.;ag- 


pointing only, and allowinga Vicar there to ſerve the Cure: 
And fuch a-man is called a Proprietarie;, that hath che fruits 


ot a Benefice to him and his Heirs , or him and his' Succeſſors 
for ever, And this was at firſt permicted only to chem thac 


were Spirituall perſons ,.xble to adminiſter the Word-and Sa- 
\craments, .a5\B:ſhops, Abbots, Pryors, and tnoh like;, and as 


was pretended for the increaſe of hoſpitality. And they were 
made by licence of the Pope , the King and the Ordinary to 
app:optiate ſuch Advowſons, and that the Biſhops, &c. them- 
ſelves ſhou'd be Parſons;, making a'Vicar only. to: ſerve-the 


Cure,and car. chere'ſhobld be a Vicarage. But intimeithis 


was gotten by others alſo as Deans and Chapters , Nuns 'and 
'Puioreſſes, and at laſt it grew from evill to worſe, and Lay- 
men got che ſame |1bercy, and hired Vicars for ſma}} portions 
to ſerve the Cure for them. See the Caſes. Plow. 499 Coo. 


II 11.3 Ed. 474.29. Ed, ;, 10. Dyer 244. 267. 40 Edw. 
328. 


Upon the Appropriation af any Pariſh Church a'conveni- 
ent proviſion ſhall be made-for che Vicar and the poore , and 


there (hall be iuch a Vicar perpetuall canonicaliy.inſtiture and 
induR, to ſay Divine Service, inſtruc the peopte,, and ule 
hoſpitality. Str. 15- R.'2;.Cap.6. 4H, 4. cap. 12. | 


.\.; An-Appropriatinn wey beby.Preſcripyion -xt this dzy :- Oc 


ſuch an Appropriacion (as it fecms) may be made nt this day 
ae nove by tlie licence of the King ; and-cor ſent 'of the Pa- 
tron and O:dinary when the Church is voyd : But it cannot 


be made whiles chere- 36 an Incumbent” co begin.during his 


dia 3 


life, Dyer 267. 244. Plow. 499. Coo:t1i' 10.4. F.N,'Þ, 
3. 'Y 112197 1:35 f, If [5577 yd, : He1wq SU *, BT | uy | 
Ant in this taſe if any chvſe be , a precipe quod reddat doth 

lie againſt the Viear only wichour'namingthe Parſon, for he 

alone'ts: Tenant, and:may bave # 7«rir trum or other xRion 


againſt che Picton, :1f his Eddawment be'aneient,  Dicr 207, 


Plow. 499. 
- has . 
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It is where a Parſonage impropriate.is become propriate a- 
gain. Terms of the LaW. | 51's 420 8W. W 

If a Parſonage impropriate did belong to az Corporation, & 
the Corporations difſolyd, by this the Impropri: tion is gone, 
and the Church is become propriate again, Soifche Advow- 
ſon be recovered by an ancient title before the Appropriation. 


Dj ſprovortion, © 


. Where it ſhall 
0” may be, or 


not. 


So ifthe Parſon preſent another to the Advowſon, and his 
Preſentee is admitced, infticuted and induQed , by this.the. 


Jmpropriation is gone. But againſt his will it cannot be diſ- 
appropriated, And to ſuch Impropriations as came to the 
King by 31. H. 8. ore cannot preſent no more then to one a- 
cre of land. :P/low..497 Coo. 2.49. Plow. ol. a. 18. Fac. Co 
B. per:Ch. Int. & luſt. Warburton, | | 


Io is the combining of cwo Churches together in one , and. #4joy, or Cig- 
is ſometimes Reall when it is perpetual whoſoever be incum- /uidation, 


bent, or Perſonall, when it is for the life of the Incumbenc 
only. There is another kind of union, as when one Church is 
made (ubjet ro another, and one man Prelat of both; or; 
 whena conventual Church is made a Cathedral Church. Star. 
37. H. 8. cap. 21; F: | 

By the Common law where there are two Churches , and 
one is not able to find the Cure, the Ordinary by eonſent of 
the Patrons may unite them, & make a Conſolidation without 
the Kings Licence; and if one man be Patron of; both Chur- 


ches, he ſhall have the ſole preſentment , and if ther-be ſe+ . 


verall Patrons, they ſhall preſent by Turn. 40 E4. 3. 28. 59 
Ed. 3. 27. 

There may be a union of two Churches in one now by the 
Stat. of 37 HS. cap. 21. but with theſe limitations. 

1. They muſthave the Kings Licence for it. | 

2. The Patrons that have the Fee- ſimple, the Ordinaries 
and Incumbencs of both places ( being all of full age ) muſt 
agree tO it, | 2jz þ 

3. The agreemene muſt be in writing. | 

4. The Churches muſtinot be above a mile apart... 

5. One of them muſt uot be aboveithe value of 6 /. inithe 
Kings Booke. But a union maybe made of exo Benetic:s 
though the onedoth exceed 8 /. per Annam, it the Pan 
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and Ocdinary agree, or the King give his Licence before ic be 
done , or allowance afterwards. Stat. 37 H.8. 40 Ed. 3, 
28. 38 8.6.21. 6 H.7. 13. vAuftins caſe adjndgd. 

This word &giftment and pawnage which ic ſeems is of the 
ſame ſigaificacion with Agi//went, do ſomrimes (ignifie a kind 
of Common or feeding oi Cattell which one man hath in ano- 
cher mans ground , or the going of my Catcell in another 
mans Paſture , and ſomerijmes ic doth ſignifie a kind of-duty. 
or ſumme of money to be done or payd for the common and 
feeding of another mans catrell , or forth going of another 
mans cattejl on my ground , and is for the moſt pare applyed 
ro Forreſts and Parks , and ſuch like places, where in many 
places they claym under this word a lictle ſumme of money 
of every one for every Beaſt or Pig that ſhall go within a cec- 
tain'place. And cheſe are hae and claimed ſometimes by 
Grant , and ſometimes by Preſcription, And ir ſeems alſo 
ſometimes to be taken for the profit of a ground, and that by. 
the grant ofthe Zgiſtment or pawnage of a ground,is meant 
nothing elſe dur YVeſtaram or Herbagiam terre. But quere 
of theſe things, and ſce Dyer £0.p. 59 & 85. p. 40. Old book. 
of Entries 644. 660. 655. ('rompt, Fur, 192. 6. 

It is x power to do ſomething. And this power in ſome ca« 
ſes is by che Common-law. As power is givento a man to en- 
ter orderly into an Ale-houfe or Inne : ro demoliſh houſes in 
a Citie, 'to prevent the increaſe of a Fire, or to fortifie it. in 
a time of Siege. And in fome caſes it is by the Statute-lawes, 
As power is given toa Tenant in tayle, or in rigbt of his wife, 
co make leaſes for three lives, or 21. years : S0 power is given 
co a Tenant1n Capice co deviſe two parts in three parts of bis 
Capite lands. Dyer 36, 12 Edw: 4.8. Perk:191. (00.1.111, 

173. Plow. 290. &. ' | 

| This power alſo is ſometimes given by one man to another. 
And this is ſometimes by word , and ſometimes by writing, 
That which is by wciring iseicher by Precept, Wric, Warrant, 
Commiſſion , letter of Attorney, Proviſoe in a deed to make 
leaſes, revoke uſes, orthe like, See the examples. 

The nature of this is fuch(5)that ic is not grantable over by 
him that hath it, 2. Ic myſtbs ſtrifly purſued, 3. It dy- 
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eth wich che pactics,and doch not go to Executors, for which 
ſee the caſes beneath. Coo. g146, 

This hath mach affinity with che former;For it is deined ro Licence. 
be. A leave & liberty co do or comir ſomething that otherwiſe 
ought not to-be done : or omic ſomething that. otherwiſe. 
ought to be done, but now by this means is b:come lawfulll 
and juſtifiable , and may be pleaded in defence and excuſe of 
the commiſſion, or omiſſion, if the party be queſtioned for it, 
Aad ic is diſtinguiſhed and regulated much like to the former, 
and therefore the rules and caſes of one are in many caſcs ap- 
pliable to the other : This therefore is alſo ſometimes ſaid to 
be given by. che huw : As for 2 Traveller co eater jmeonn Jane 
or Ale-houſe : a Lefloc ro encer inco the houſe leafſedes view. 
the reparations and decays, and ſometimes it is given by the. 
party, by one manto another : And that ſometimes in wri- 
ting, and ſometimes by word only. 

And both theſe ways it is ſomtimes generall, & ſometimes. 
ſpeciall. There ſeems then no rea)! difference between Au-g 

thority & ir, bur that they-may be ( as they ſeem to be ) con-, 
ſounded and taken one for another: Howſoever, Licence is. 
moſt commonly applyed co an a& done. that otherwiſe had 
been unlawfnll , aad by this the party that did it. is excuſed. 
bur Authority co-aQRs that are lawfull, which thereby are ju-- 
ſtified by the doer: and this in ſome caſes is more compulſory. 
then the other. Bro.treſpaſs 97:(00.11.11. 9 Ed. 4.4. Bro, 
Licence 79 Fitz. treſpes 93. | 

The Licences that are had from the King , eſpecially thoſe Di[p:»/ation. 
that are to priviledg a man from the danger of a penall law, 

| nce called Diſpen{ation ; For a -Diſpenſation is a kind of Li- 
cence totranſgreſs, or exemption from the danger of a penall. 
Law, which the King in ſome ſpeciall caſes to avoid inconve- 
nitnce by bis prerogative doth and may give or graat co (ome. 
perſon, Allo the Licences of Ecclefiaſticall, perſons that are 
ſomewhat of this nature, and they have by a derivative pre- 
rogative from the King, are ſometimes called by this name., 
But the moſt proper and peculiar. Term to ſet forth this kind 
of diſpenſation is a faculty -which is defined to be a priviledg.. 
or gſpeciall power or Licence granted unto a man by favour, 
WE Oe ee indulgence,, 
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indalgence, afid diſpenſation todo that which-by the Law 0. 
therwiſe he could not do : As to exe Fleſh upon the dayes- 
prohibited, ro bold-ewo-or more Benehees', orthe like. Ard 
char diſpenſation which is granted co a Clerk , that being un- 
capable, is made capable, and defeats admitied coir, is called 
Perinde valere. a perinde valere, which name it hath-from the words which 
make the faculty as effe&uall to the party diſpenſed with ac 
the time of the Admifſion-: And for the granting of theſe fa-' 
culties there is a ſpeciall Officer appointed under the Arch- - 
Maſter of the Biſhop of Canterbary called the Maſter of the Faculties. {0, 
Faculties, 11.86 88.- Stat. 25. H.$.c.21. SITES 
Ak AltNoricy given by the Sheriffe co: his Baytiffs to arteſt 
i#p000tbduph it be an Authoticy derived out of an Aarho- 
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WA zrhat autheriy A verball authority from a Juſtice of Peace to any mates 
| 18 | ſhall beſaidro gpprehend another to find Sureties for the Peace , when he is 
5 begood., there preſent, and doth break the Peace before him is good; 

uy The King-in ſome taſes may xuthoriſe a mary to do a thing 
ah which is 9ma/wm prohibit wws Only, and not wolum in fe. 1 H, 
|. 8 | 7.3. 3H. 7.15.11H. 7. 11, 12, vide infra. 
{11-0 Whete a Juſtice of Peace by word commands one being 
i, TEM. preſent to arreft another which is alſo in his preſence , chis is 
| g00d, and is reputed as an zrreſt made by the Juſtice himſelf, 
14R.7,8, 9. en» | IDS, | 
ple, In caſe ot Ryotors , a Juftice of Peace' may by word com- 
Wi mand his ſervants to arreſt chem inthe abſence of the Juſtice, 
| 14 H. 7.9,10. | L 
A man that hath bis authority by Record , cannot grant it 
Bil over Without writing , unleſle ig be to arreſt a perſon that is 
Z | | preſent, as inthe caſes before, 10 H: 7, 17. 
UL . arher nor Anauthority given by a Bayſiff to another Bayliffto arreſt 
Hh " a man is not good : So ifone havea power to make Leaſes and 
grant it to another, this'is not good ; For regularly, neither 
CE nor Authorities ate grantable over. Pomultox de pare 
rt A verball authority onely from x Sheriffe toarreſt'a min is 
if 8-3 | not good. 9 rep. 69. whether ic be'to a Baylifferranc , or 0- 
Dt 1437 ther ſpeciall Bayliff, Fitz Fann. /mpriſonment 3. Kelw.86.(b) 
i4 9,7, 8, 9. A veiball 
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A verball authority only from: I Peace to acreſta | 


man thac is abſent is not good. Wis 
face 4 2$ 27021 

A verball ant hority ooly oy tara the leaſe for years,is 
not good, though he deliver: bin —— Sheigh verſne 
Bateman, Hill. 17. Elke. B; Rt Oo 

A verball authority to deliver Seifin is:nor good withour 
writing : Neither is an authority in writing to deliver Seifin 


verſus Bookyr, A. 1 3 


afterthedearb-of either cf che Partien Look; . for it 55) againſt | 


Law. *Coo, Litt fol! 52, ; $129] 21 

- Arr authority given to anorien to doxhat which he hint- 
ſelſelf cannor do, is not good, Lxed ons poſſam, now per 
alium. Coo. 11. 87, 

A verball authority by 8 Juſtice of Peace to Goaler, 
wharcdy a Priſoner is ſent to Goale, it ſeems is not good. A 
is ſafe for Juſtices of Peace to fend theit Watrant in writing, 
and therein ro inſert the cauſe of che commitment, Wodden, 
y. Baker. 

An award that theparties ſhall obey the arditrement ofan 
other is voyd, for power cannot be affigned, 8 E. 4.19. 

A verball authority ro receive leiſin is 'not good without 
Dred. Co: f. Lit. 48. 

If a Capiars be directed to the Sheriff to yy aman which 
doth dwell within a Franchiſe , the Bayliff of the Franchiſe 
cannor-arreſt him without a Warrant from the Sheriff 1 in Wii- 
ting. Vide { omwandewent infra. 

Alchough ir [/be a rule of Law, olcrgny athocits thati is 
_ givenby aQt of Law, or at of che party, muſt be-ſtjiAly.pur- 


ſued, or elſe ic 1s aid co be done without authority. , pet 


when more is done, or when it is done by more perſvns.the 

be in the auchority , in many caſes it 1s good revagh ond 
jtſhall'be fay 1 a ſufficient purtuic ofthe au;hosity,nopwith- 
Nanding -As wherebyche Scacuce of 32 Hzi;8.tbe 'T«pant,in 
Capice hach power to deviſe two patts {in-three; parts.,of Jus 
Land: yet ithe deviie/all; ic is good for.-two.partr.,' An aſ- 
fi-nment of debt was to.the Quere, provided chat f che Lord 
Treatyrer;'or the Barons of the;Exchequer , of apy; y,49'9f 
them do revoke , &5, And afceathiry Hacomndp FRvokrne 
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this is good. Omne majer continet minns. Plew.393. 

TE. a greater number of perſons do x thingthen are appoin« 
eed by a Statute (uuleſs the Statute do parpolely reſtrain the 
camber) ic ſeems it is weilenough done, as where more do fie 
inthe Scar-chamber chen are mentioned in the Scatute of 2 
H. 7. cap. 1. 2nande plus fit quam fiers debet, widetuwy © id 
fiers qued fiers debetar. . 

\ If a Statute give power £0 make Leaſes, ſo as they do noe 
exceed three lives, or 2x. years ( as the Stat, of:32 H. 8. is } 
Inthiscaſe,If one leaſe for two lives , or for, 9g. yeares, if 


three lives ſo long live , this is a good purſuit of che authori- 


ty : But ifthe word of che Statute be; that rhey ſhall make 
Leaſes for three lives, or 21. yeares, in this caſe, a Leaſe foc 
ewenty-yeares , Or two lives is not good. Coo, 6. 33+ 35: 3. 


» Jfone make a leaſe for life, und a letter of Attorney eo de- 


liver the poſſeſflon to the Leſſee, and the Attorney deliver 
pofſeſlion ro the Attorny of the Leffee, this is a good purſuir 
of his authority. Finches try, 66. 

Ifa Deed be made of ewo acres, and « letter of Attorney 
to deliver Seiſtn in both ſecnxdem formers charte, and the 
Attorney enter {ato one acre only, and give ſeiſin;/ecunndurs 
formam charte;ehis is a good purſuit of the power, & a good 
livery for both , and that chouph he did nor deliver it to one 
inthe name of both : So when «s/Feofment is to two or three, 
and the warrant to give livery ſo, and hedo itto one /coun- 
dam formam charte, this is good to both, and yet the abſent 
party may wayvethe livery. Coo. ſwper Litt. f. 52, + 

If one deviſe his Land to his Executors to be ſold, and one 
ofchem dye, the ſurviving Executor may (ell it. { 00. /#per 
£5tt. 181. $28 

If a Yenire Facias be ſent to four Coroners, to impannell 
and retorna Jury, and oneof thei dye , and the Ycrivors 
execute it, it is g00d.,/ /dem. | | 

If the Sheriffupon a Writ make 3 Warrant to four Bayliffs 
joyntly, or ſeyerally to arreſt,and two or three of them arreſt 
the party , this is # good purſuit of the Authority. P«ſchs 45 
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If one give another an Aughority to make a claime, and he 
come to any part of the Land, and there make claime., &c, in 
the name of his Maſter,8c. thisis good. So if the Maſter ſay 
to his ſervant, that he dares not come to the Land , or any 
part of it, to make his claime,&e. and that he dare approach 
no neerer to the Land then ſuch a place called D.z/e; and com- 
mand his ſeryant to go to that place, and there make his claim 
for him : this is good, although it may be the ſeryant durſt to 
have gone further. So ifa man be ſick, and not able to go out 
of doores, and have cauſe to enter ; and he command his ſer- 
vant to go to the Land and make his claime for him : and the 
ſervant fearing, &c. dareth not go to the Land, but goethi as 
neare as he can or dare, and there claimeth for his Maſter; this 
is g00d. mpotentia excuſat legem. Litt ſeft.,433.434. 

And for the moſt part it is true ; where a man doth that 
which he is authoriſed to do and more; there it is good for 
that which he had authority to do , and void for the reſt, Coo. 

ſaper Litr.fol. 252. < | | 

And therefore ifa Letter of Attorney beto make livery to 
one, and he make livery to two, tis good to him to whem 
the Warrant extends,and void to the other. Perk 39. a. 

So if it be to make livery of Warrant,and he makes livery of 
Warrant; and Bargaine;, tis good for Warrant: 1bid, 

If a Letter of Attorney be to deliver Seiſin to two and one 
of them dyeth, and he makes livery to the other ; tis good to 
him for the whole, Perk. 39-4. 

Ifa letter of Attorney be thus. I make A, and B. my At- 
torney and Attorneys for me,and in my name to enter on the 
Land, and there to deliver the writing as my Deed, ratifying 
and confirming whatſoever my Attorneys or either of them 

ſhall do coneerning the premiſes, and one of the Attorneys 
doth; and it was held good by two Judges in B.R.11.Car. 

Regularly when a man doth leſſe then the commandement 
or authority committed to him, there ( the authority being 
not purſued) the Ac is void , unleſſe it bein ſome ſpeciall 

caſes /#pra. So where he doth it otherwiſe then his Authori- , 
ty doth dire& him. And therefore an Authority cannot be 
Apportioned: As where the ftatute of 32. Z/. 34. doth give | 
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a man power, that is ſeiſed of Soudp and Capite Land, to de- 
viſe or diſpoſe two parts for the benefit of his Wife , &c. and 
a man being ſeiſed of cwo Acres of Capite Land, and one in 
Socape, diſpoſe his two Acres to ſuch purpoſes: now he can- 
not deviſe the other Acre at his death, and if he do it is voyd. 
Coo.ſuper Litt.258.C00.3.34-2.26. | 

Solikewiſe is the Law for the power of Commiſſioners up- 
pon the Stat. of 13.E/iz. cap.7. 

If rwo Attorneys have a joynt power to do my thing, and 
one alone doth it in the name of the other, and him , this is 
not good. As ifa Letter of Artorney be made to two joynt- 
ly to take livery of ſeiſin and one of them doth take if, this, i8 
void.Coo.5:94. 95.& ſuper Litt. 49.6. 

If an Authority be given to three todo any thing joyntly 
or ſeverally,and two of them do it1n the abſence of the third; 
(2) or one ofthem and a ſtranger do it; this is not good.Cee. 
5.90. Dyer.G1. (2 )Norths caſe M4. Jac B.R. 

' If one willeth that 4.B. and C. his Feoffees fhall ſell his 
Land, and one of them dye, and the ſurvivors ſell it : or if 
he willeth it ſhall be ſold by the advice of A. and A. dye and 
they ſellit withour adviſe, this'is not good. Dyer 177. 190. 
214. 

If in the Starre Chamber , the Chauncelor , Treaſurer , and 
Gardian of the Privy Seale,or two of them do not take with 
them a Temporal Lord, a Biſhop, and the two chief Juſtices, - 
according to the Statue of 3 H. 7. cap. 1. Their judg- 
ments are not good. 3 H.7.cap.:.8.H.7.p.nltime 16.233, 

If one Auditor;commit a man that is an Accomprant to pri- 
fon , upon the Statute of z7«/m.2.cap.12. This is not good 
nor warrantable P/oW. 394. 

| Ifa Commiſſjon beto eight perſons joyntly to heare and 
determine , ſeven of them cannot do it.P/ow.3 94. 

| If a Warra:.t be to an Attorney to deliver Seifin generally, 
and he doitin view, this is nopurſuit of the authority , and 
therefore void. {o.ſuper Lirtfel.5 2. 

Ifa Writ be to the Sheriffs of Zoxdon to do any thing , and 
one of them be dead , the other cannot execute it. 14. 435. 
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If any authority be to deliver Seifin to Y. or S. and to 
"make livery to Y.and S. this is not good ,nor purſuant ofthe 
'Authority.11 H.7.13. Feoff ments B. 6.43. pee 
IfT command one to make a Feoffemnc in my name in La- 
tine according to a Coppy ſhewed bim,and he make it in Eng- 
liſh or French, this is not good. ro.H.7.9. 
If one Sherriff be commanded to hang a man, and he behead 
him, this is not good , but felony in the Sherriff.35.H.638, 
A is diſſciſed of Bargain and Warrant, A makes a Warrant 
of Attorney to B. to enter,in both, and to make Livery there 
if B: enters in Bargaine only and make Livery ſecxnd. form. 
Chart. tisa void Livery. ( v0./. Litt.5 2.4. 
If a Letter of Actorney be to makes liverysafter the death of 
a ſtranger, and he makes livery in his life , tis void 40. Af. p. 


= 8. 
4 ' If a Letter of Attorney be to deliver Seiſin to H.upon con- 
| dition, and che Attorney deliver it abſolute, this is void. 11. 
h.4.3.4. 
Ifa Letter of Attorney be abſolute, and the Attorney de- 
livers Seifin upon condition, this is naught. 12. Af. p. 24» 
' Adjuagd. | 
All authorities for the moſt part are revocable and may de- where an An- 
termine by the AR of God (;)the death of him that gives it, _— watts 
or the death of him to whom it is given : or the AQ of the yen j: ſha 
party that doth give(; )when he doth actually revoke it him- be ſaid ts be 
ſelfe before the thing be done. And therefore if an Authori- 4*tcrmined 
ty be given to two or more joyntly to do a thing, and one of 4% when wel 
_ them dye, nay in this caſe the Authority is determined. And 
if I deliver money or other thing to I. S.to deliver over or to 
give a way, and before it be done I forbid him to deliver ; in 
this caſe his Authority is determined. Dyer 190. Coo. 5. 90. 
Dyer 190. - | 
But if there be an intereft coupled with the Authority, 
there it will not, norcan be countermanded by any ſuch At 
of God or the patty ; As where one doth deviſe his Land to 
his Executors untill his ſonne be of full age, and that they 
ſhall ſell ir, in this caſe they, or ſome of them dye, yet the relt 
may fell ic, And ſo in all like caſes. So where an Authority of 
ns is 
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is once executed, it cannot afterwards be revoked by any 
meanes. Dyer 210-p. 24.Perk,fol. 105.Co0.5 .90.b.. 

An Authori:y alſo may determine by other Accidents. As: 
if an Adminiſtration be granted ro me during the minority.of 
foure Infants , and one of them become of tull age, it ſeemes 
in this caſe theauthority is determined. {.5.9. 

See more df this point in countermand ; and note that al- 
wayes incaſe of Courtermand of authority , there mult 
be no: ice, otherwiſe the countermand is not good. And there- 
fore if a Factor, Attorncy, or the like , or any other Arbi- 
trator or Commilſttoner have a Countermand made them, 
whereof they have no notice; this doth- not d termine their 
Authority. Coo. ſuper Litt 55.6.Coo.8,82.21 H.6.29. 


See for the « Authority of Officers, Arbitrators, e Auditors, 
Attorneys, Bailifr,and ſuch like in their ſeveral Titles: 


It is the Warrant or Letters Patents from the King teſtify- 


ing that one-or many have ſome authority in a matter of truſt 


committed to their charge As to heare and determine any 
cauſe or cauſes , to examine Witneſſes, Purvey and take up 
proviſion for the King, or the like. And they that are thus 
truſted, and in authority by virtue of this Commiſſion are 
called Commiſſioners. Termes of the Law 11 H.4.cap 28. 
And ſome of theſe are to heare and determine offences and 

other matters and require no Returne. And ſome are to en- 
quire, or examine, and to certifie what is found, and they 
muſt be returned. And ſome are to ſeiſe Lands, Goods, &c. 
Stat 4.FH.4.cap.9. | 

By the Common Law Commilſtions are grantable in divers 
caſes, and almoſt in any cafe by thoſe Courts , that proceed 
by that courle of Examination of matters by Commiſſions : 
Alſo all the preat Officers Judiciall and Miniſteriall of the 
Realm are made by Comiſſion. By this means are & may Trea- 
ſons, Felonies, and other offences be examined , diſcovered, 
heard and determined. By this meanes may and are Oathes, 
Conufance of Fines.Offices be found, Subſidies and Fifteenths 
be taxed; and many other things be done as occafion ſhall re- 

quire, 
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quire, as t6 examine witneſſes , take Anſwers and the like. 


Bros. (ommi/.iu toto, Stat. 35.H. 8.cap. 2.2.et 3. Pl. & A 1. 


IO. KR. 2.Cap.1. 
But Commiſſions may not be granted againſt Law,as to take 


and impriſon mens bodyes,to enter upon their Lands, or take 


their googs without order of Law, and if any ſuch be granted 
they are void, and do create no Authority. Bro. ommſſion. 3. 
15.7uſtices 6, 

By Statute Lawes alſo Commiſſions are grantable in divers 
caſes, and divers things may and are to be Sos by Commith- 
on.(«)As the finding of Offices afcer the death of the Kings 
Tenant.(b) To enquire of the imployment of Lands or mo- 


nyes, that have been given to publique and charitable uſes, 


and to ſet down orders for it:(c) To examine parties and wit- 


neſſes for any ſummes ot money that have been gathered for. 


houſes of CorreRion, or Stocks to ſet poore on work, and to 
get it into their hands.(4)To.heare and determine pollicies 


of aſſurances made amongſt the Merchants{e)To inquire of 


the miſdemeanours of Purveyors in taking for the Kings pro- 
viſion(f) To inquire of a Riot that hath been done, and the 
negle& of the Jultice of Peace and Sheriffe therein,(g) To in- 
quire of ſervants that imbeſill their Maſters Goods after their 
death, and to make Proclamation that they. appeare and an-. 
ſwer it.(þ)Alſo a Commiſtion may be had to grant Licences 
and faculties in ſome caſes {;) Alſo Commiſſions may and 
muſt be had to determine Appeales from the Archbiſhop, or 
the Admiralls Court(k ) Alſo to heare anddetermine offences 
done upon the Sea (/)and Treaſons done beyond the Seas,(m) 
And to heare and determine offences confeſſed before the 
Kings Councell, () And to enquire of the Account of the 
Kings Officers and Accomptants which they have made in the 
Exchequer whether the ſame be right or no's And to enquire 
heare,and determine of all matters againft the Kings true and 
ſafe conduRs upon the maine Sea. (4a)Star.1 H.8: cap. 8. (b) 
43 Eliz. 2.cap.4.(c)39 Eliz. cap.4.(d 43 Eliz.cap.12.(e, 36: 
Ed.z.q.'f)2 H.5.cap.8.(g)33 H.6.1(kh)25 H.8.cap 21. (i) 
25 H:8.cap:19.( k )28.H.8.cap. 15: (1) 35. H.8:cap.2. & 5: 
Ed.6.(m)33 H.8.23. cap. 11: (») 6. H 4 cap.3.(0)2 H 5 
c4p.6; | 


For: 
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canmifics of Forwzeformation of 'Weeres and Banks, and to prevent the 
Sewers. inundation.'of great waters; A Commiſſion may be had out 


of Chancery , called the Commiſſion of Sewers. {v0.10.138. 
The forme whereof, and all that doth concern it, and the ex. 
ecution-of it. See in ftat.6, H 6.cap. 5.8. H.6. 3.23.H.6.9. 23. 
H.8.5.3.6" 4.Ed.68.13.E112.9. | 
Alſo commiſſions are grantable, and have beene made and 
had to take the Oath of Supremacy : To enquire and com- 
pornd for firſt fruits. To enquire of the valew of each living 
ſpirituall, and the deduRions and payments out of the ſame: 
And to enquire of {haxtrie Lands. And toend Suits for ſmall 
debts in the City of London. Start.5.E1iz.1.26.-H.8.3.26. H. 
8.3.1.E4.613.3.Jac.15. 
But no commiſſions of generall Inquiries within Seigniories 
ſhall be had or ſued forth./tat.34.E4.3.cap.1. | 
No commiſſions ſhall be granted by temporall Judges to 
enquire of the proceedings by fpirituall Judges. ftar.18 E4d.z. 
cap.6, | 
"All the commiſſions for the preat offices of the Realme are 
made by the King under the great Seale of England. So all 
c:mmiſſions of Oper and Termzner of the great offences of the 
Kingdome by the common Law. And ſo all other commiſfi- 
ons toſexamine Witneſles,take the Cognizance of a Fine,or to 
do any other matter for the furtherance of Juſtice in any mat- 
ter whatſoever comes in the Kings name though it be gran- 
table by the court where the matter is depending Ex officio. 
ſee the Commiſſions. -— 
All the commiſſions come in the Kings name: The com- 
miſſions for finding of Offices come out of the Chaxcery : The 
Chancellor of the Dutchye of Lancaſter, for the Lands within 
the Dutchye under the Seale ofthe Dutchy: the Lord Chaxcel- 
bor under the great Seale of Zxg/and doth grant.commiſſion 
for charitable uſes. The Lord Chaxce!/lor of England doth 
Srant the commſsion out of the Ehaxcery to enquire of the 
money gathered for the poore : So alſo he doth that for the 
policy ofaſſurance: The commiſsion againſt Purveyors is 
granted as other commiſsions are out of the Chancery : And 
lo alſo is the next about a Riot : The commiſsion againſt ſer- 
vants 
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yants for goods of their Maſters imbeſled , is granced by the 
Lord-Chancellor, with the advice of one of the chief Juſtices, 
and chief Baron, or two ofthem : The Commiſſion for gran- 
cing of Facalcies is granted as other Commisſfions are grant- 
ed: So likewiſe the Commisſion to determine appeals : In all 
the three caſes of the tryall of Offenders, the commiſſion is 
granted by the King as other commiſſions are : The com- 
miſſion to examine rhe Accomprts. of the Kings Officers it 
ſeems is to come out of the Exchequer: And the commiſſion 
for ſafe conduAs is granted by the King and the Admirall. 
See the Stat, before, Coo. 9 71. 4. 

The Commiſſions for the great Offices, and for Oper and 
Terminer of Officers are. grantable to any perſon that is not 
diſabled by ſome ſpeciaiLaw to whom it pleaſe the King: And 
other Commiſſions ont of the Courts in their ordinary 
proceeding are grantable to whomſoever the Courts will ap- 
point. Stat, 3. Faces» 


To whom they 
may axd muſi he 
granted, oy 20t- 
And who may 
be Commiſſa- 
ners., 


Any may be Commiſſioners, unleſſe by ſome Statute they 


be reſtrained. In caſe of finding of Offices, none may be 


Commiſſioners but ſack as have forty Marks Per Annums of | 
Land : In the Commiſſion for charitable uſes, the Biſhop of . 


the Dioceſle if there be any , and his Chancellor , and ocher 
ſatficient perſons whom the Lord Chancellour ſhall name, fo 
that there be four at leaſt : In that for the enquiry of money 


gathered for ſtocks to ſet the poor on work, whomtoever the. 


Lord Keeper will name may be Commiſſioners : In that for 
the policy of Aſſurances, the Judg of the Admiralty, the Re» 
corder of Lenydon, two DoRors of the Civill Law, ewo com- 
mon Lawyers, & eight grave Merchants, or any five of them 
muſt be Commiſſioners, and may execute it- In the Commiſ- 
fion againſt Purveyors,one of the Kings houſe, and ewe other 
ſufficient men ſhall be Commiſſtoners, and any ewo of them, 
and rhey may execute it : In the Commiſſion to enquire of 
the Riot, &s. any may be Coramiſſioners whom the King or 
his Chancellor will appoint : The Commiſſion or writ againft 
ſervants is to the Sheriff of the Councy : In the Commiſſion 
for granting of Faculties, two ſpiricuall Prelars or others the 
the King ſhall name muſt be Commiſſioners; In the — 
M1410D 
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miſſion for tryall of Appeals, there muſt be ſuch Commilſlio- 
ners as the King will name : In the Commiſſion for the eryall 


_ of Offenders ; in the firſt caſe it muſt be to the Admirall, his 


The power, au- 
thority, and du- 
ty of ſuch Com- 
miſioners ſo 
made, 


Lieutenant or Deputy , and three or four ſuch as the Lord 
Chancellor ſhall name : And in the ſecond and third cafe, to 
ſuch perſons as the King ſhal) appoine : the Commiſſion to 


examine the Accompts of Accomptants is grantable co whom 


the King or his Barons of the Exchequer will name : And che 
Commiſſion for ſafe conduQts may , and muſt be granted to 
the Conlervator of the Truce , and ewo menlearned in the 
Law. See the Statutes before. | 

All Commiſſions to enquire of Articles ſhall be made to 
the Juſtices of the one Beneh or the other, or Juſtices of A(- 
file, or of the Place, and other worthy men of the eounttey. 
Stat. 42 Ed. 3.cap. 4. 

In every Commiſſion vf the Peace for Gaol-delivery, there 
muſt be ewo men of the Law of the County-Commiſſioners 
to deliver the Priſoners. Stat.17.R_-2.cap 10. 

The power of Commiſſioners is to do what by their com- 
miſſion they are commanded todo, and therein alſo is inclu- 
ded authority to do all that without which chat other thing 
cannot be done : And their duty is firſt ro receive the Com- 
miffion, and then to execute it, and therein to purſue the 
authority and direQion ofthe Commiſſion, and faithfully to 
perform the effe&of it: And then to make a dve and a true 
Certificat or Return thereof when the Commiſſion doth ſo» 
require,: But if the Commiſſion be againſt Law , the Com- 
miſſiones arenot bound to accept or obey it, vide /xpra. And 
if they doe any thing they have not authority for by their 
Commilſſion,it is void,and for ſo much it is asif no ſuch Com. 


, miſfion were, (0. [per Litt.157.6. Coo. 2, 25, 


The authority of Commiſſioners by Statute-laws is ſuch 
as the Statutes giye them; and their duty ſuch as the Statutes 


preſcribe : As inthe caſe of finding of Offices, they. are to fir 


inopen places, and let every'man to give evidence that will : 
In the caſe of Charitable uſes, they muſt by a Jury, and all 0- 
ther ways they can, having the parties and witneſſes before 


' them, labour co ſearch out the matter, and (er down orders 


for 


© 
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foc the employment of the gift , and cercifie their doings in 
Chancery, and if any be grieved by their order, he muſt com- 
plain there : In the laſt caſe of Charitable uſes, chey may 
compell by attachment of their goods or bodies, any to ac- 
compt,they ſhall tuſpe&ro have any ſuch ſums in their hands, 
and force them co pay to them what they find by ſale ot cheie 
goods, or impriſonment of their bodies : In the cale of Aſſu- 
rames between Merchants, they may hear and decermine the 
matters; and for that purpoſe call, and compell the parcies 
and cheir witneſſes before them, and impriſon them who will 
noe obey their orders _ if any be grieved by their Ocder, 
he muſt complain in, Chancery : In che caſe againſt Purvey- 
ors, they may and muſt examine their doings , and puniſh 
their faulcs : In the caſe ofche Rioc and negle of Officers, 
they are ſpeedily co enquire of che Riot , and of the negleR 
of the Juſtices or orher Officers in their duties, and to certt 
fie che fame inco the Chancery. In the commisfion againſt 
Servants for imbeſſelling, che Sheriffe is to make open procla- 
mation according co the direion of the ſame commuisſton, 
and to return the (ame : In che commis(ion for granting of 
Faculties, they may and muſt pranc Faculci:s under theis 
Sealc, in ijuch manner and order as the Arch-Biſhup ought to 
grant them : Inthe caſe of Appeals, they are to heare, and 
definitively to determine them : Inthe caſe of Tryall of of- 
fenders, the Commisſioners are to proceed againſt the offen- 
ders by inditment, arraignment, and ſuch an order of ryall 
as by Law in ordinaty caſes is ufed : In che Commisfion for to 
examine the Accompts ot Oticers', chey muſt enquire and 
certifie ro the Court the Receipts and Disduriments : Inthe 
commisfjon ot ſife conduds, the commisſioners may , and 
miſt heare and puniſh all offences great and ſx1all,done a- 
gainſt che eruce and ſafe condudts upon the mayn Sea , out of 
_ the body of any county, See the Starnte. before. 
Commiſſioners in divers caſes have power co make Bar- 
gains, Sales, Feoffments, and Leaſes of other mens Lands, and 
rheir as cherein are good and binding, For which ſee Srat? 
13 Eliz. cap. 7. 2 & 3 Ph. & A. Cap. 1.1 Ed. 6. cap. 14. 
23 H. 8,25. 34 Hs, 4. 43 Elix, 2, 3,4: 
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T-etr faults & 


puniſhments. 


he a Conmy- 


— 


The taults of Commiſſioners in generall are the omiſſion or 
commiſſion 8f any thing againſt their duty ſer down before : 

1 To refuſe a Commiſſion being ſent unto, and offered 
them , unleſſe it be in caſe where a man is authorized by a 
ſpeciall Law to refuſe it, as the Statuteof1 H 8. c. 8. 

2 Todo any thing apainſt , or beſides the contents there- 
of , or to neglero do any thing commanLed and required 
by it. | 

A Not to return or certifie it when it is executed, and 
where the nature of it isſuch as it doth require 2 Recurn. 
Coo. 2.17. 25+ $0,9.77. Stat. 7 H. 4 cap- 11. ſo was it held 
in2 Jac. B. R. Stat, 4 H. 4. cap. 9.1 H.8. cap, 8. 

If a Commiſſioner to examine witneſſes , will not (ufer a 
witneſſe to declare the whole truth of matter pertinent to 
che queſtion, and purſuing the Interrogatory : or if atter he 
begin to examine , he have fecrer conference with che partie, 
and take new direion from him : or before publication dil 
cover to either party any thing which is depoſed on either 
fide : or take gifts to incline to either (ide : or return not the 
true depoſitions : or make not return of them ar &!), all cheſe 
and ſuch Ike are miſdemeanors puniſhable, Coo.9 71, 40 4 
S$t.33.F.N.B 110. Moors caſe 2 fac. B. R, | 

And for all cheſe defaults and miſdemeanors in Commiſi- 
oners, where by the Law there is no certain puniſhment ſet 
down, the offenders may be puniſhed by Fine and Impriſon- 
ment inthe Scar-chamber ; or in ſome caſcs inthe ſame Coyrt 
out of which the Commiſſion did iffue : And where they do 
exceed their authority in moſt caſes they may be puniſhed, 
ſo as ifnone ſuch Commiſſion were made. Coo.9. Star, 4, H. 
4 chap. 9. Moor, verſus Foſter. 

Bat where any Statute doth ſer gown any certajne puniſh- 
ment , there the offender muſt beare that alſo: As a Com- 
miſſioner to fnd an Office, ifhe hare not forty Marks per 
annum Of Land,looſeth 26 /. And ifhe fit in ſecret places , or 
hincer the free giving of evidence, he looſeth 40 /. and ſo of 
others. 2 Jac. B. R. Stat.1 H- $.cap. 8. 25 H.8. cap. 10. 
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eimes by the granting of a new Commiſſion, and that may be By « zew Com- 


when it granted tothe ſame perſons; or when it is granted ”". 


roothers, Av if a Juſtice of che Common-pleas be made Ja- 
ſtice of the Kings Bench, though irc be bur for one time , and 
he ſurrender it the morcow after , the former Commiſſion is 
determined : Bur if ſuch a Juſtice be made chief Baron, Juſtice 
of Oyer and Terminer, or of Mzol-delivery, this doch nor de- 
rermine che Patent, Litt. Bracke, (ef. 498. Stat. 13 Eliz. 
A + 9. < 

- the King grant to a Major and Cominalty and their Suc- 
ceſſors ro be Juſtices in ſuch a place, and after grant to others 
co be Juſtices there ; or if the latter Commiſſion be granted to 
ſach as are dead, orit be void for any other cauſe , in theſe 
caſes the former Commiſſion doth continue : But if the latter 
Commiſſion be granted but to one, and the firſt to four: 
or it be only hac vice, it doth determine the former Com- 
miſlion. Lzrr. Broo. /e&t. 569. 

It a Commiſſion of Oyer and Terminer be granted to ſome 
perſons, and after a Commiſſion of Gaol-delivery is granted 
to others, this latter doth nor determine the former,for cheſe 
may ſtand rogether ; but when the Jatcer is contrary to the 
former,the former is determined. As if there be a Commiſſion 
of the Peace is granted co ſome, & aſker another Commiſſion 
of the Peace granted to orhers, this doth decermine the form- 
er. But inall theſe and ſuch like caſes, there muſt be notice. 
Litt.Brook. ſet. 4744509. & Broo. Commiſſion 2.5ce Notice, 

If a Commiſſion be granted to ſome perſons todoa thing, 
and betore execution, another doth come to countermand 
this, this is a Syper/edeas to the firſt, if there be notice given 
of it, and whatſoever the Commiſſioners do upon the firſt is 
voyd. And it feems the King may determine an Authority 
given by a Commiſlion under the Great Seal by a Privy Seal. 
Alſo the King may at his pleaſure by a Writ of Szper/edeas 
out of the Chancery determine any ſuch Commiſſion , and 
diſcharge the Commiſſioners. Broo, Commiſſ. 13. Juſt. 24 
Stat,13.R.2 cap.2 23 H.8.cap.5.: 


By Superſedeas, © 


By the death of che King, all Commiffions and Patents of ,, ,.,,,,-,,, 


authority, 


- Officers who are made only by Patent, and have bur a naked «x62; 
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authority , do determine and are at an end : Bur juch Ofh- 
cers 3sare made by Writ, and ſuch as are ſo by grant: As if 
the King grant to a Mayor and Cominalty, and their Succeſ- 
ſars to be Juſtices, it ſeems theſe Patents do not determine, 
for in the laſt caſe it is not revocable. 4 Eaw. 4. 44. Lite, 
8700. 5©9, 

If the Juſtices fit by Commiſiſon, and do not adjourn it,the 
Commiffion is determined. Lett. Broo, /eFt. 5 09. 

If one be the Kings Steward by Commiſſion ts keep his 
Courts, and after be made Juſtice, this doth, not determine 
his firſt Parent ; Yet if x man be Forreſter by Pacene, and after 
be made Juſtice ofthe (ame Forreſt, chis latter Pateat doth 
determine the former. Bros. Offices 47. 

It the Kings Remembrancer in the Exchequer be made of 
the Barons there,irt ſeems this doth not determine his Patent 
before. Dyer 197-P. 47. . | 

But if a Commiſſion of the Peace be pranted to -7. N. and. 
others, or 1. N. be Juſtice ofthe Bank , and after he is made 
Knight, this doth not derermine the Commiſſion nor his nu- 
thorcicy oroffice in either caſe : So if a man lexrned in the Law 
be put in Commiſſion, and after he is made Serjeant at Law, 
yet bee doth remaine in his authority. Lizt, Brook, Sett. 
295 509. | 

If any beinp Juſtices of Gaol-delivery, Aſſize, or the Peace, 
or be in any other of the Kings Commiſſions, and forcune to. 
be advanced to the dignity of Duke, Arch-biſhop, Marques, 
Vicount, Baron, Biſhop, Knight, Juſticeof rhe one B-och, or 
of the other, Serjeant at Law, or Sheriff, their former Com- 
m {1i>n ſhall continue norwirhſtanding, Stet. 1 E4.6. cap 7+ 
Dyer 265. & 209, 

For other Commiſſioners (5) all che Officers of the Reaim, 
and others. Sce Officers,Courts, Pwurveiors, Bankrupts, Fines, 
and other titles. : 

This word is diverſly applyed, for ſometimes it is xapplyed 
to the Mandar of the King, asin14 F4.3.cap 14. The Ju- 
ſtices ſhall nor delay to do right and Law for any cormande- 
menc that ſhall come to them from che King under the preat 
ar privy Seale, but ſhill proceed notwithſtanding. By wh - 
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Mandat the King of his meer motion caſteth a man.into pri- 
ſon, and ſomerimes to the Mangat of Juſtices : And this is 
either Abſolnte (s) when of their own authority , wiſdome, 
and diſccetion,they commit any man to priſon for a puniſh- 
ment ;or Ocdinary, when they commit one rather to be (ate- 
ly kept then for puniſhment, and inthis laſt cafe the party 
committed 15 bay}able, But this word, doth moſt commonly 
fignifie the offerice of him that willech another man to doe a- 
ny thing contrary to Law , as murther, theft, &c, Ard is al- 
ſo frequently applyed to any commandement whatfoever : 
and ſo in many cates it ferveth co give and make anauthority. 
Crompt. fur 91. 6- Terms of the. Law, Stamf, pleas of the 
Crown. f. 72, 73- 

To make a commandement good to warrant the doing, or 
excuſe the not doing of a thiog,, theſe things muſt concur. 

1 He that doth it muſt have power in the thing. 

2 The thing commarded to be done muſt be lawfull, 

3 The commandement muſt be given in that manner and 
crder that Law requireth, 2 H. 7.14. 

A verball eommancement in moſt caſes is {ufficient , and as 
200d as a commandement in wricing,unleſle it be in ſome ſpe- 
ciall caſes : As where it is given and made by a corporation 
(for which ſee Corporation ): Or where the Sheriff doth make 
warrantto a Bayliff ofa Franchiſe, or other Bayliffs ro arreſt 
a man: And ſome fuch other ſpectall cafes, whereof 'ee ſome, 
in Autherity. {upra. Fa. Impriſonment 3. [ulpena 1. 13 
H. 7.17. Broo, treſpaſſe 288, Dyer 102. pag, $3. 329. pag. 
I 2» 

Any thing (for the moſt part ) that a man may do by him- 
ſelte, hee v.ay doe by another, and theriore the commande- 
ment ro doe iuch a thing is pood , and may be obcyed with- 
out danger : Asto enter into, orclaymland, ſeize goods, 
demand Rent , or the like + Arrefting of mens bodies, 
atcaching of their goods, or the like , and this commande- 
menc will excuſe them : But if the thing commanded be un- 
law full, as when one doth command another to kill a man, 
or to ſeize another mans goods ; theſe are unlawfull, and 
therefore ſuch commandements will not countenance ſuch a- 
Rions. 
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Qions, And therefore if one doth command another to kill a 
man , or diſſeiſe a man, or do a Treſpaſſe, both he that 
gives, and he that obeyeth the Commandement, ſhall be pu- 
niſhed as all alike guilty. ( See particeps criminss ) See Dyer 
102. Pp. 83.173. p. 15, Kelw., 89. 2 H. 7.14. Dot. & Sty. 
fel. 18. | 

By Magiſtrates and Officers that have power a man may be 
commanded co arreſt mens bodies, poogs, &s. As if the She- 


- riff in doing of Execution commandeth me to help him : or 


an Officerto help keep the Peace : or a Juſtice of Peace co ar- 
reſt Rioters, or the like, theſe are good Commandements, 
and theſe all men muſt obey , or expe puniſhment for their 
retuſall: And if Icommand my ſervant to impound another 
mans cattell , or drive them our of my ground , I may coms- 
mand -anorther to cut downe my Trees upon mine owne 
ground ; theſe are good commandements, and may be obey- 
ed without danger of puniſhment, for this commandement 
ſhall excuſe. Fitz. Fann.impr.3.T reſpas 253. Avowrie 260, 
Bro, treſpas 53- 

If I have a Warrant or commiſſion to purvey for the King, 
I may command another to do it, and it ſeems good. ' Fitz. 
Barr. 259. 

If I being an Executor command another to {eiſe the goods 
of the Teſtator, and after Irefuſe, and another doth admi- 
niſter , yet the commandement is good , and will excuſe him 
againft the Admiſtrator. Fitz, eAdminiſty. 2. 

If I have cauſe to enter into, or make any clayme to any 
Lands, I may command any other todo it : And in this caſe 
and ſuch like of things done by another, the rule is, 25 per 
alium facit per ſcipſum facit, And inthe caſe of entry , any 
man where the Entry is lawfull , may of his own head in the 
behalfof him that hath right of Entry, although he be an- 
Infant that hath the cauſe of Entry, without any commande- 
ment enter forhim, 10 H. 7.12. | 

The commandement of an Infant in moſt caſes is voyd, but 
he may at full age agreeto a thing done before, which is :ax- 
tamonnt, for the rule is, Omnis ratibitio mandatum 4quipe» 
rat ; If he in Reyerfion command the Tenant for life to digg 
clay 
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rant nor excuſe him,if I bring an Action of Waſt for it. Perk; 
fol.3: 2.H.7.14. 

It I ſuſpe& a man for Felony , and command another to 
arreſt him, it ſeems this is not good, unleſſe I' be a Juſtice of 
Peace. See falſe Impriſonment. Br. Falſe Impr.14. 

If I command one to take the goods of /.S. and7.S, dye and 
make me his Exccutor in this caſe I may ſue him for the taking 
of theſe goods,and my commandement will not excuſe him: ſo - 
that as in the cafe before , matter ex peſt fats would not 
make a good commandement void, fo hgre it doth not make 

void Commandement good 2. H.7.14- 

And ſo generally where an Authority had by a commande- 
ment is good, there the commandement is good, Er ſic e con- 
tra, See Authority ſupra. 

Ifa Leaſe be made of a houſe or. condition, that the Leſſee 7, :xcu/+ the 
ſhall not ſuffer any woman great with childe to abide in the no: daing of 
houſe ſix Moneths after warning given : now if the leſſor /oe thing that 
contfary to this condition, command the lefſee to ſuffer her —_—_— ought 
there, he is not to obey it, for though hedo it by his com- = like, hs 
mandement, yet it will not excuſe him : So if one be bound 
to me in an obligation, with condition to pay me money at a 
place and day,and I command him not to go there, to pay 
the money,if he do not, he forfeiteth his obligation , bur ifI 
in this Jaſt caſe, or the leſſor 1n the firſt caſe, uſe any violence 
to keephim from comming thither, or to keep the woman in © 
this houſe, this will excuſe. Firz. Barre 162. Covenart. 31. 

Kelw. 60, 

If one be bound to pry meRent on his Leaſe, | andI com- 
mand him to repaire, and lay out ſome of the money, yet he 
muſt pay me the whole Rent, and this commandement wil not 
excuſe him. But Fitz. Barre.65. Fitz. Barre 45. 

If one be bound in an Obligation with condition to pay me 
money at the day , and I command him he ſhall not pay it to 
me; or that he ſhal' keep it for money 1 owe him, it is faid 
this will excuſe him, and will be a good plea in Barre to an 
Acion uponghe Oblization : ſoifl command him to pay it 
to another to whom I owe money, ſome ſay this will excuſe. 
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Juri[i;(ton, 
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bur. then I muſt plead payment to him by the bands of that 0- 
ther. Xe/w.60.h. Perk 145. Breo. Condition 181. 

Where a Court hath juriſdi&tion of the cauſe, and doth 
proceed izver/o ordine,or crronioully , there the party that 
doth ſue, andthe Officer that doth execute the Proceſs or Pre- 
cept is excufed : As if a Capras come out of the Common 
Pleas , and there is no Originall : or a Sheriffe fend a precept 
to 4 Bailife, and hath no Writ; or a Juſtice of Peace make a 
warrant to arreſt a man that is not indifted. Burt if che Court 
have no Ju. iſdition of the matter, andall the proceeding 1s 
coram won judice, herethe precept will not excuſe , but it 15 as 
if there were no Proceſs : And fo it is if there-be an Appeale 
of death in the Common Pleas , or a { apias come out of a 
Court Baron,or the like.C'ss. 10.76. Plow. 394. Kelw:66. 

It is the lawfull power and authority to execute and miniſter 
Lawes. Or the extent of the Authority of every Court. 
And this is either Eccleſiaſticall (;) chat which is l:mited to 
certaine ſpirituall and particular caſes, and the Court where- 
in theſe cauſes are handled, is called Forym Eccleſiaſticuns 
which is governed for the moſt part by the Civill and Canon 


Lawes. Orelfe it is Secular and penerall, and the Court 


wherein theſe cauſes are .handled 1s called Forum Seculare, 
which is governed by the Common and generall Law of the 
Realme: And for the deciding of all controverſies and di- 
ſtribution of Juſtice within the Realme , the Law hath pro- 
vided theſe two diſtin Juriſdi&tions , which it doth take care 
alſo to preſerve and keep diſtin& and entire , And therefore 
it taketh order they ſhall keep their bounds, and that one 
ſhall not incroach upon another, Ic doth not therefore per- 
mit the 1emporall or Secular courts to medale withsſpirituall 
matters ; nor the Spirituall courts to meddle wich temporall 
matters. If the Temporall court meddle with- ſpirituall mat- 
ters , as matter of divorce,or marriage, or the like,the Defen- 
dant in the ſuit may in ſome caſes in the beginning of the ſuir 
take exception thereunto,and deſire of: he Court that he may 
not be ſuffered to proceed in that matter which is not within 
their Juriſdiction, and thereupon it ſhall be ſtayed,or if it go 


further , the proceeding is afterwards avoyded as erroneous. 
And 
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party greived may have a Prohibition out of the Secular - 


Court, and by that meanes ſtop their proceeding there; For 
which look Prohibition. And in ſome caſes both the party 
that doth preferre the ſuit, and the Judge of the court that 
doth receive and allow it be in danger of a Premunire. For 
which Sce Premmnire. (oo. ſuper Litt. 96. a.b. 44. Ed. 3.5. 
(rompt. fur. 100.Fitz. &. Bros. f ariſdiftion in tore. Stat, 18. 
E4.3 .cap.6.Coo.10. 76. Delt. & Stu.cap. 55. &F.cap.31.5.Ed. 

.6. 
, The ſecular courts have alſo their limits which they muſt 
not paſſe. And therefore if a ſuit be begun in one court , the 
conuſance whereof doth properly belong to another,the par- 


" ty ſued by exception in time may abate the ſuit and ſtay the 


proceeding there. And in ſome caſes although he do not ſo, 
yet is the proceeding erroneous, and may be afterward for er- 
ror avoided. And in ſome caſes one of theſe courts do by 
writs or commandements in the nature of Proh:ibicions ſtop 
the proceedingin another. See Bros. > Fitz. fariſdittion i 
roto, ſtat.13.R.2 cap.2.: 

And in ſome cales it doth fall out , that allbeit., the Court 
have Juriſdiction of the matter , yet by reaſon of ſome plea 
the Defendant hath pleaded, it is ouſted of the Juriſdiction, 
and cannot proceed As if in the Court of a Corporation,the 
Defendant plead a Forrein plea that cannot be tried there. 
See Court and Officers. | 

A Licence ismuch of the nature of Authority,& the R ules 
of both have much affinity. 1.For Regularly a Licence is not 


. grantable, nor tranſmiſſible, it is a thing ofa perſonall na- 


cure, it doth for the moſt part dye with the perſon. 2. It is 
ſubjed to Revocation, eſpecially if it be in matter.of pleaſure. 
;3.It muſt be ſtrictly purſued , eſpecially ifit bein matter of 
pleaſure, for if I licence one to hunt in my Parke, walk in my 
Orchard, or eat at my table , he muſt not bring any other 
with him : But if it be in matter of profit, it is more largely. 
And therefore if one licence meto go over his ground with 
my Plow, or to cut downea Tree in his ground, in this cafe 


I may take as many with my Plow,as is needfull, and as many. 
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2. #b:t things 
may be done 
by Licence: An 
wh. nts 


By Diſpenſaii. 
01 


Prevogative. 


— 


to cut and take away the Tree as is requiſite. Andifa man 
exceed ina Licence given by Law, heis a Treſpaſler ab ixitio 
and ſo ſhall be puniſhed, but not ſo in caſe ot a Licence given 
by one man to another, for there he ſhall be puniſhed for the 
excecding only.Coc.8.146.22. E1.447.21. Ed. 475. Broo. Li- 
cence 25.13-H.7.13. 

It is a generall Rule, that the King by his Prerogative may 
diſpence with a penall Law when the forfeiture is popular, or 
given to the Kingal»ne, Propter smpeſſibilitatew previdends 
ge omnibus particularibus ; But this is limited to Afalum pro- 
hibirrm only, and doth not extend to that which is malxm in 
{e. In all ſuch caſes therefore , and where the Statute it ſelfe 
doth not take this Prerogative from the King, and conclude . 
him to grant any ſuch Licence, the King by a grant with a 
won obſtante, may make that lawfull to a man by his Licence, 
that otherwiſe were unlawfull and a Treſpaffe. Hence it is 
that the King may licence a man to coine money without of- 
fence, and he that hath ſuch a Licence may then'do it law- 
fully. So alſo to tranſport Corne, Wooll, &c. albeit Tranſ- 
portation be in generall prohibited. See tranſportation. (vo. 
11.86.88. Dyer 54.þ.17.11.H.7.11 6. See divers preſidents 5 
Writ 362, &c:Sett.2.Ph.et Mcap.5.El.5.El.6.Ph.et Mcap. 


14- 

The King alſo may grant a Licence to do any thing which 
by the expreſle words of any <ratute he is enabled to do. As 
he may licence any of his owne Chaplaines to have plurallity 
of Benefices of his own gift, and to be oy reſident, ec. by the 
Stat. 21. H.8.cap.13: 

The King may alto Licence the doing of Acts prohibited by 
the Common Law, as to depart out of the Realme, &c. 176. 


30. 
f - Or an Officer t@ negle@ his Office, &c.Coo. 9.102. 

But if the thing be alam in /e,for the doing or not doing, 
whereof the licence is granted, as if it be to kill a man, or to 
do a Nuſance, or to break a Recopgniſance for the Peace , or 
thelike , this will not ſerve to excuſe the doer thereof from 
blame , or free him from puniſhment. 11.H.7.1 1.Co0:11. 88, 

<0 if the thing be but alan probibitum only , yet if the 


King 
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King be reſtrained by the ſtatute it ſelfe, and there be expreſle 


words therein , that his diſpenſation ſhall not be granted, or if 
it be, that it ſhall be void, in this caſe the Kings Licence will 
not help: And ſoitis1n the ſtatute of 33.H. 8.cap.6. againſt 
ſhooting. See the Starmtes:. 

And of 1 E1, 2.Ph.et J.cap.q4 againft Kgyptians; And of 
21.H.8.cap. 13- againſt plurallity of Benefices: And of 1. 
?ac.cap.22, againſt Tanners, &c. In all which caſes no licence 


or diſpenſation will help any breach or tranſgrefiion of any | 


branch of the ſaid Statutes. 

Soif the King diſpenſe with the breach of a Statute before 
it is made, this is void. As if he grant a Licence to tranſport 
Bell-mettal notwithſtanding any ſtature hereafter to be made, 
and a ſtacute be after made,this Licence willnot diſpenſe wich, 
nor excuſe the breach of this Law ; But ifir bein a thing thar 
doth coucerne the King alone, As it he grant a man ſhall be 
free from all cuſtomes and taxes, &#c. this may be a good ex. 
emption Dyer 52.Pp.1. 

A man may have a Licence to cat fleſh on daies prohibited, 
to marry without Banes firſt asked, to hold two or more ec- 
cleſiaſticall livings , the ſonne to. ſucceed the Father in a Be- 
nefice,or any ſuch like thing as this, and in ſuch caſes where 
they have been uſed to be granted, and which is not contrary 
nor repugnant to the word of God. Stat.21.ac.cap.13 25 
H.8.cap.21.3 Eliz.cap.5. 1 lac.cap.27. ; 

But a man may not have a Licence to doany thing which 
is mal:m in ſe, or contrary to the word of God, as to com- 
mit Adultery , live in Inceſt , break a lawtull oath , and the 
like, ſuch as the Pope did heretofore grant. But all ſuch Li- 
cences are void; nor to allow any thing expreſly reſtrained 
by any Statute : Asto diſpenſe with any other Plurallities 
of Benefices and oz reſidexce , then ſuch as is tollerated by 
the Statute of 21.H.8.cap. 13, 

By Licence from the Lord Chancellor any man may convey 
Butter and cheeſe co any other place beſide the Scaple, by 
the Stat. of 3 H 6.rap 4. 

By Licence a man may praQiſe Phyſick and uſe Surgery in 
London, and within (even milcs thereabouts, by the Stat. of 
3 H. 8.cap. 11. = 0 By 
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| By Licence ofthe open Seffions, a man may continue a Cor- 


rage againſt the Statute of 31 Eliz. cap. 7 | 
By Licence a man that is a houſholder,and hath lived three 


yeers inthe County , may be a drover of Cattell, Badger, 
'Lader, Carrier , buyer , ſeller , or tranſporter of corn, 
grain, butter or cheele : And by apt and ſpecial words in ſuch 
x Licence, may buy any corn out of an open Fayre or Market 


to ſell again, and buy cattel where they have uſed, and ell 
them again forty miles from thence or more at any Fayre or 


| Market at reafonable rates: But wichout Licence no man may 


do ſo. Sta. 5 & 6, Ed. 6. cap. 14 5 Elix. cap. 12s 

By Licence Knights of the Parliament or Burgeſſes may de- 
part, but not otherwiſe, by the Star. of 6 #. 6. cap. 13. 

By Licence a Soldier may depart from his Captain, but noe 
otherwiſe, for then it is Felony , by Statute of 18 H. 6. cp. 
19. 

By Licence poor people of any plzce may travell to Bath or 
Buxton, but without ſuch Licence they may not, by Stat. 39 
Eltz. 8ap. 4. 

So alſo by a Teſtimonial! and a Licence of the Juſtice of 
Peace next tothe place where a Sea-faring man landeth that 
hath ſuffered Ship-wrack , he may begg the next way home, 
keeping the way and time fet him by che Juſtice of peace, by 
Stat, of 39 Eli. cap. 4. 

Bur no Licence to begg in any othercaſe, unleſle they be 
made by the King-himſelt will excuſe Soldiers, Mariners , or 
any going to the Bath or Buxton to begs : Neither may Tin-- 
kers,or petty Chap-men be licenced to wander up and downe, 
and uſe their trade in the countrey, by Statutes 39 Eli. 
4p. 4:5 & 6 Ed. G6. cap. 21. 22 H. 8.cap. 12.2 & 3 Phil. 
Ad. cap.5. De 

By Licence any man may ſell Ale as a common Ale or Beer- 
7 and not otherwiſe, by Statute of 5 & 6 E4. 6. cap.25. 
4 7 46. 4. 

Any man that may juſtifie the ſhooting in a Gunne by the 
Statute of 33 8, cap. 6, may by licence in writing, autho- 
rize his ſervant to carry ſuch a Gun to be amended. So a Ma- 
ſter may licence and allow his ſervant to play at any unlawful 


gang 
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game with him and in his company withoue danger of the 
$Statnte of 33 H, 8, cap. 9. 

And regularly by the Common Law I may by Licence of 
another mando, or not doany thing to or touching his bo» 
dy, Lands, or goods ; for the doing or not doing whereof, he 
might otherwife have an Afton of Treſpaſſe of the Caſe, 
Waſt, or the like againſt me, as impriſon-his body , wife, 
or ſervant, ſuffer Eſcapes, kill his Cattell, break his Houſe, 
ride his Horfe, impound his Cattell, or goe over his gronnd 
with Horſes, Wayns, carts, or otherwiſe, kill his Game in his 
Park, or the like, depart out of his ſervice and the like, and 
this Licence will excuſe me if he ſue me for it;but then I muſ 
take heed Iplead it, and do not plead not guilty. Bree, licence 
6 tots: Co0.11,48. Fitz. Bar.$1.89.253. 

By Licence of the Lord a copy-holder may alien for longer 


time then one year, although ſuch alienation without licence - 


would be a Forfeiture of his eſtate. See Copy-holdg 

But if the omiſſion or commiſton be walxum in /e, prejudi- 
ciall co the Common-wealth or to others, or n thing ont of 
my power,in theſe caſes Licence will not excuſe,nor make the 
thing lawfull. And therefore if a man licence me to kill him, 
or cut off hisarm,or a Lord will licence a Parſon that is bound 


' by Tenure to fay Divine Service, not to ſay ir, a Steward that 


is bogud to keep Law-day nor to keep it, it ſeemes all theſe 
Licences are voyd : So if my: Parker licence one.to kill my 
Game, or my Shepheard Licence one to kill my ſheep, (a) os 
I having a Reverſion of Land licence a ſtranger to cake the 
Pcofits, or cut down the Trees, this is voyd, for this is more 
then Icando my (elf. Broo. Licence 20,Fitz.Bar.83.(a) (4+ 
ria M.18 Jac. B.R. 

See much of this queſtion in the laſt Diviſion. And when 
the Kings Tenant that holdeth of him in Capire would alien, 
he muſt have the Kings Licence. See Alienation. 

A Licence fcom .the Biſhop , or one of the Univerſities, is 
needfull for him that would preach, or teach ſchool, 

He that would make a Warren, muſt have the Kiogs li- 
cence for it. : | 

| Ao 
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not. 


Diſpenſation, 


Facaliies, 


' 35 H. 8, cap. 21. 


An Appropriation eannot be made without Licence. See 
Advewſon. | | } 

An Alienation-in fortmain cannot be withoue Licence 
from the King. See Mortmain. > 

A Biſhop cannot be choſen without the Kings Licence, cal- 
led (onge deeſlier. 

An ele& ſuffragan Biſhop can take no profit of, or have a- 
ay juriſdiction by his See , but ſuch as ſhall be given him by 
Licence of che Archbiſhop or Biſhop of the Dioceſs, See Suf- 
frapan. Stat. 26 H. 8. cap. 14. | | 

In caſes of Diſpenſation with penall Lawes, none but the 
King may grant the Licence : And che King may not give li- 
berty or power to another to diſpenſe with others, or to give 
licenee or toleration to do or uſe any thing againſt any Sta« 
tute or common-law, or make any Warrant for ſuch Diſpen- 
ſation, or compound for the forfeiture ofany penall Law, 
neither mfy he grant or promiſe the benefit of any Forfeiture 
that ſhall be due upon any Statute before Judgment be theres 
upon had, and if hedo, all ſuch Grants ſhall be yoyd, Star. 
21 fac. cap. 3. 

In all caſes where the Archbiſhop or any other Biſhop may 
grant Licences, it ſeems the King himſelf may do the fame 
immediatly : But the Archbiſhop of Canterbury, or his law« 
full Deputy, or Commiffary : and in ſome caſe where he doth 
deny him, ſome other Biſhop, andin this caſe the party may, 
and if the cauſe be great , muſt have the confirmation of che 
Kings Broad Seale, Star. 25 H. 8. cap. 21.28 H8, cap, 


I6. 

Alſo all other Biſhops may grant Licences as they have bin 
uſed to do, 

Andin caſe of neceſſity of ſickneſs , the Biſhop of the Nig- 
ceffe; or Parſon or Vicar of the Pariſh may give licence for the 
eating of any fleſh beſides Beefe , Veale, Mutton, or Bacon, 
but anleſſe it be in caſe ofneceſfity , the Licence is not good. 
Stat. 5 Eliz. cap. 5.1 fac. cap. 27» 

Bur neither the Pope or any other may give or grant any 
ſuch Niſpenſations, neither may any ſue for chem from the 
Pope under a great penalty. See Premmnire, & Treaſon Stat. 
The 
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The Licence for Butter and Cheeſe muſt be made and had g,j,, ticences. 
from che Lord Chancellor : The Licence to practice Phylick 
and Surgery from the Biſhop of Loxdery, or Dean of Pauls, 
with the advice of three of the DoQors of Phylick there: The 
Licence for the continuance of a cottage from the Juſtices of 
the Seſſions : The Licence for Drovers and the reſt muſt be 
by the generall and open Sesfions, and three Juſtices hands 
roit : The licences of Knights and Burgeſles of the Parlia- 
ment muſt be from the Parliament , and muſt be encolled 
there : The licence of the Soldier muſt be from the Capcain : 
The licence of the poor that travel] to Bath or Burton muſt 
be by the two next Juſtices ; The licence of the Seafaring 
man to beg who hath ſuffered Ship-wrack, muſt be by the 
next Juſtice of the place where he landed , the licence to ſell 


= 


Ale or Beere muſt be by the open Seſſions of the Peace, or by 


ewo Juſtices of the Peace , whereof one muſt be of the 2u0- 
yum : And the reſt of the Licences muſt be made by the per- 


ſons before ſet down. See the Statutes before, 


The Licences to excuſe at Common-Law muſt be made 
from the party himfelfe whom the thing doth concern, or 
ſome other under him : For if my Wife or ſervant do by my 
appointment licence a man todo any ſuch thing, it is as good 
as if Idid it, and ſhall be pleaded as my Licence: As if I bid 
my Tenant give the Hawks there to whom he will, and he 
licence a ſtranger to take them , this is a good licence : And 
my Bayliff may licence one to ride my Horſe,, milk his Kyne 
be hatch in cuſtodie , or the like. But none other perſon may 


give any {uch Licence in any of theſe caſes, Fitz. Bar. 36. 


10 Ed. 4. 4:12. A, 7.25. Fitz. treſp. 125» 


The Kings Licence or Diſpenſacion is, and muſt be alwayes How and in 
w at aunty 


ne Licence ſbal . 


be inaas. 


by patenc under one of his Seals. Dyer 54. p.. 17. 


The Arch- Biſhop muſt grant his Facalties, under his hand * 
and Seale by writing, and in ſome caſes (as betore) the Kings 


Confirmation is requiſite. So if any Biſhop grant any Licen- 
ces, it muſt be in writing under their hand and ſeale. See che 


Statutes and Caſes above. 


If the Licence be made and given by a Corporation, it muſt 
be in writing, and cannot be by word only. See the Ste- 
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when « Licence 
ſball be ſaid to 
be purſued, and 


whes not, 


Licexce in law: 


Licence in deed 


by tbe party, 


If it be made upon a Statute, it muft be according totlte 
Statute : As that which the Maſter doth give his ſervane for 
the carriage of a Gun muſt be in writing : bat that which is 
givenco the ſervant to licence him to play at unlawful games 
with his Maſter, may be by word. All the reſt of the Licea- 
ces apon all the Statutes it ſeems muſt be in writing, 

And in all the caſes at Common Law of omiſſion and com- 
miſſion for the moſt part a verbal! Licence without any wri. 
ting is ſufficient. Coo, 9. 99. Fitz. Barr. 30. $9. y 

But if a Licence be to take Common, as if I have Common 
apprender in another mans ground, and I licence ancther 
man to take this : Or if a Licence be claimed , as annexed to 
an eſtate of Inheritance, it muſt be by deed , and cannot he 
by word : or if it be to have a:thing for life , asif Iclaym a li- 
cence from a man to goover his ground during our lives, ix 
ſeems this is not good without writing. 22 H. 6, 52. Dyer 
281, p. 19. 

The Licence in Law is then purſued , when we do as much 
25 the Law doth authorize and no more : As for a man to goe 
into an Inne and there to behave himſclfe orderly ; for him 
that hath a Revecſion to goe into his Land and view it , and 
be gone, ec. Butif a man that goeth into an Inne or Tavern 
ſhall then take away a Bowl with him, or break the windows 
or the like: Or rhe Leflor that coms to view the reparations of 
the houſe ſhall break the windows , or ſtay there all night : 
Or one that diſtrayneth Cattell, Kine , or Oxen, ſhall milk 
the Kine, or laboar the Oxen : Oc if it be Corne, if he threſk 


it our: Or if a Commoner-chat hath power to take his Com- 


mon ſhall cut down the Trees upon the Common : Or a Pur- 
veyor that taketh Cattell by vertue of his Commiſſion , ſhall 
afrcerwards ſell them ; in all theſe caſes he doth exceed il 'e 
power'or Jeave the Law doth give him , and therefore the 
Law doth judg'all that he doth unlawfnll. Bros, licence 17. 
{00.8.146, Perk, ſet, 190. 

The Licence of the partic is then purſued when be that 
hath itdoth what he had licence to do, and no more, and in 
ſome caſes when he doth .lefle then that. As if the Lord li- 
cence his Tenant to alien for twenty years, and he alien for 
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ehree yeares; thisis good. (b) But if a Lord licence his Tenant 
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to Alien from Michelmaſs laſt for twenty one yeares, and he 
Alien it from Chriſtmas next for 21. years this is an exceeding 
of the licence, and a forfeiture of his Eſtate. Byoo. Licence in 
roto. (a) M.37:81.38.Eliz. Adjudo(b)Trin. 36.Eliz. Coo, B, 


ackſons Caſe.13.H.7.13. 


IfI licence a noble man to walk in my Garden; . or hunt in 
my Parke,and he come there with a reaſonable company of at- 


2ndants , this is no Exceeding, but a purſuit of the Licence. 
So if I licence a man to go with his Plow over my Cloſe , or 
to cut down a Tree, there he may take a reaſonable compa- 
ny to do it. So if I Licence a manto take ewo Horſes out of 
my ſtable, and he do rake but one this is a good purſuit. 

So if I Licence any man to kill a Buck in my Parke , and he 
take a reaſonable company to do it, this is a good purſuit of 
the licence. | 

But if licence another to ride my horſe three miles , and 
he ride him four miles : OrlT licence him to take my blacke 
or white horſe, and he take both , -or I licence an 
ordinary meane man to hunt in my Parke', and he take 
other company with him: or 1 licence a man to. go into 


Fmy houſe to 'fetch ſome what there, and he takes away 


ſomewhat elſe, or breaks the Windows or the like*, or I 
licence one to goe into my Cloſe and deliver the Cattel there 
ro 7.S.and 7.S.. go into the Cloſe alſo; In all the firſt caſes it 
1s an exceeding in them that had the licence , andin the laſt by 
1. $. And therefore they are all puniſhable accordingly for 
the exceeding only. Broo. Licence 17. Fitz. Treſpaſſe 139. 
242.18, E4d.4.1 4. 

All Licences for the moſt part ( be they made by King , or 
ſubjet, word, or deed ) are revocable, ſo thart if either the 
party doth countermand it, or either of the parties dye, it is 
determined. But herein there are differences taken between 
Licences of pleaſure ,- and Licences of profit; and Licences for 
a time certaine , and Licences for a time uncertaine. For ge- 
nerally- all Licences of pleaſure only, as ro hunt or walke, cc. 
are revocable , and by any a& whereby an Authority is coun- 
termanded, will be determmed O And ſo likewiſe ifit be a Li- 

cence 


Wheye a licence 
is 1cvocable. or 
when it ſhall 
be ſaid to be 
determined, or 
aot, 
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cence of profit , as to dig clay in my;grougd , or.to take: the 
profics of my ground, if there be no. certainty in the time of 
che granting of the Licence, or if it be granted only during his 
pleaſure that doth grant it, this will alſo determine as the tor- 
mer. But iftheLicence be of matter of profit , -or-be mixed 
therewith, and be for a time cercaine, then-no countermand 
in Deetl or Law will determine it,,- for then in many caſes it 
doth amount to a Leaſe for atime certaine , which cannot 
be recalled, neither will death determine it. (a) 1f a licence 
therefore be-made in writing to go over a mans ground du- 
ring both their lives, it ſeems This is not reyocable. Zroo, Li- 
cence:7.9.15. (a) Per Inſt. Glom. 9.1ac. 

If the King grant Licence to Alien land held of him, and 
after dye before it be done, it ſeems the Licence is determined; 
Bur if he grant licence to Alien in Mortmaine; or grant a Lt- 
cence to a man to go beyond Sea, and ſtay there for a certaine 
t3me ſer down inthe licence, or to ſtay there for all his life, or 
che like,in theſe caſes,the death of the King will not determine 
the licence. But in other caſes the Kings Licence may be de- 
termined by the aR of God, or the King himſelfe,as other 
mens: Dyer g2.p.17.54.f-27.92-P.17.217.P.22. 176.p. 30. 

If 1 licenge-a-man to cut downe Trees, -or to do any other 
thing that may be done by licence, and before.it be&done, I 
torbid him to do it, or hedye, or I dye, orif I be a woman, + 
I take a Husband , in theſe caſes the licence is determined. 
But if Igivea man leave to come into my houſe ( asripore ju- 
ris, I muſt,if his coming into my houſe be lawfull ) and when 
he is in,l bid him go forth, if it: be ſuch a cempeſt, or there be 
any ſuch caſe that he cannot go forth without danger, he may 
tay alittle while, and ſo long he may jullifie as the neceſlity 
doth laſt. 39H4.6.7.20.E4.4.4.13.H.7.13. 

So if I licence one to leave a Rick of Hay in my Cloſe,until 
he can conveniently take him away, and after I ſell che Cloſe 
to a ſtranger; this is a determination of the Licence , and the 
purchaſer may put in his Cattell, and eat it upifit be not 
tenced, without giving bin notice. Adjudge Hill. 17. fac. B. 
R. Sharell ypibbs caſe. © 

And 1n;all theſe eaſes where the licence dberminad, "ye 

a 
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a& done is done without licence,and then the party that doth 
it is an offender , and may be puniſhed as if ſuch licence had 
never been made. . 

But if an eſtate be made for life,or yeres,or condition, that 
che Leſſee ſhall not Alien without licence of the leſſor in wri- 
ting, and he by his deed in writing do grant a licence to Ali- 
en,and after dye,or revoke it by his owne a> before the Alie- 
nation, yet this is not determined, neither is this licence re- 
vocable, for it differeth from all the caſes before, and this 
| licence is of another nature, | 
, Marriage is the copulatiou of a man and woman together , Marriage." 

by agreement to be man and wife by an infeperable Conjun- 

Cion to live together all the dayes of their life. And the in- 
 ception of this firſt is, when wedlock is promiſed and vowed 

by words in the future tence, which is called Afiance or ſpon- Afiance or 

ſailitie, which therefore is defined to be Faururaram nupttarum ſponſalluy. 
conventio & repromiſſio, for the fujl contrat of Matrimony, 

is when it is made by words de. preſents ina lawfull conſent, 

And ſo two be made man and wife before God without Ily- 

ing together , and that without conſent of Parents or Tutors, Contra? of 

which is'not of neceſſity, though it be meet and convenient #4a114ge: 

to be had : But Matrimony is not accompted confummate by 

our Law, ur till it be celebrated and ſolemaized is facie eccle- 

fie: Coo. ſuper. Litt. 76.4. Bratt. lib.q.f.298.Glanvil.lib..1. 
64p.1.Womans LaWyer fo.117. DY m. 
This Sponſ70» or firſt promiſing is alſo. ſometimes naked Afizmce Quo- 
(:) when they do promiſe ſimplie and barely- by their word *uplex. & the 
- only each to other, to contra& Matrimony hereafter - and 249 & 
ſometimes confirmed(; )when there is an Oath made,or ſome- SER 
what taken as an earneſt or pledge between them on both 
parts, or on the one part,to be married hereaftet: And it alfo 
i5,either publique, and that is, either by the parties by them- 
felyes preſent together,or byMeſlage & Letters wheri they be 
2 part,and of, and'to which, there be fome privy & witneſſes, 
or elſe. it is, ſecret s. Solar cim ſela to whittiinone are privy | 
but themſelves, which being proved well;is of the'fame force 
with the farmgr-;- Save only that a promiſe 'made-after''to 
an other. inpubligue, ſhall be :preferred and previite againſt 
| | M 2 
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it; Thisis alſo ſometimes fimple\, and ſometimes ir is Con- 
ditionall : If it be cenditionall it ſuſpendeth the promiſe, 
till the condition be performed, unlefle by a new agreement 
the Condition were diſcharged. But if the condition be a- 
61inſt the right of Matrimony ,it maketh the promiſe void, 
Asto poiſon the child ſhe firſt conceaveth , &c. Bur though 
otherwiſe unhoneſt or impoſlible , yer if it be not againſt the 
Law of Wedlock it is good enough. But this affiance be it Na- 
ked or confirmed, publique or privat; is not of that force, as 
to compell the parties to marry, but is an obligation only,or 
being bound in a fort to marry hereafter; for after ſuch a pro- 
miſe only, the parties may marry themſelves to others; And 
yet it ſeemes, the party that doth break his or her promiſe in 
this c- ſe is ſubje ro ſuit and ſome puniſhment in the $piri- 
tuall Court. But a legall contract containeth more in it: and 


is compullſory; And vet neither affiance nor contractis of 


the force of marriage, for by this only without marryape,nei- 
ther Husband nor Wife ſhall have any benefit by th'others 
death and till then they are ſeverall perſons in Law , and 
may enfeoff one another. Perkins, 

Note that in all theſe Promiſes, the Law requireth not a 
curious forme of words. for any words whereby their agree- 
ment may appeare will be ſufficient. The womans Lawyer. 


52: 

All perſons may lawfully marry that be not prohibited by 
Gods Law to marry. (that 1s } that be not prohibited by the 
Leviticall degrees , All Clergy men may [marry aſwell as 0- 
thers, and their children ſhall be legitimate, And they them- 
ſelves ſhall have all the priviledges of Marriage that other men 
have. Stat.Sett.6.Ed.6.cap.12.Stat.32. H. 8.cap. 38. & 2.6 
3.:4.6 cap. 21. 

The ſix Clerks of the Chauncery, and other{Clerks there, 
may marry,notwithſtanding the old cuſtome ro the'contrary. 
Alſo all ſuch as exerciſe any :Eccleliafticall Juriſdition may 
be married , notwithſtanding <heir.office and imptoyment. 
Stat.14.&.15.H.8. cap. 8.37.H.8.cap:17. 7 

, In this conjun&tion many things are prohibited:, and'divers 
things required 1 Jn. ibe parties themſelves '2"In the ma- 
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king, of their agreement.Cap.437. In the parties themſelves, 
I .Yhat there be no impediment naturall , or accidentall : that 
they. be not either of them within age of conſent (5) the man 
i 4 fourteen, and the woman under twelve, for then may 
they after when they come to this age avoid the marriage by 
their difagreement, without any divorce at all, and marry 0- 
thers. But by the Civill Law it feems they are deemed able to 
conſent when they are Pwbeyes ripe , and fit for marriage , 
though they are not of this Ape. 2.Thar they be of a ſound & 
whole minde to conſent, and not /zops ments , for he that is 
madd , without intermiſſion of fury , cannot marry, bur he 
that iſ deafe and dumb may contra Matrimony. 3. The per- 
ſons muſt not be in relation one to another, /xfra gradns pre- 
hibiros (that is ) 1n reipe& of conſanguinity, for marriage is 
forbidden betwixt thoſe that are of kindred Lineallye (1) pa- 
rents and children,in i»ufatzm: Alſo betwixt thole that are 
kindred in the Tran/ver(eor collaterall line, untill che fourth 
depree be paſt, or in reſpect of Affinity or Alzance and this 
riſeth between them that are married, and the kindred of one 
of them, as betwixt the Husband and the kindred of his 
Wife ; But this probibiceth marriage only to the Perſons 
contracted, e+c. for the Cozens or conſanguinity to my wife, 
are affinity only to mee, and not to my Brothers or children 
by a former wife, and ſo econverſo my blood, to my wife. 
Hence it is, that Father and Sonne may marry the mother 
and daughter, and that two Brethren may marry two Siſters. 
And after che fourth degree bz paſt, a man may marry any 
of his affinity. And choſe that are not within the Levitical! 
deprees,are not forbidden. (e)therefore a man may.marry the 


Daughter of the Siſter of his firſt wife. 4. The perſons ſheuld 


be of the ſame Religion , for by the Lawes of the Church, 


Marriages are not good betwixt Jewes and Chriſtians 5 The - 


perſons muſt. be fit for generation , and therefore thoſe that 
by coldneſle of nacure.or, iachantment are impotent,are: for- 
biddea to marry. 6 The perſons muſt be alſo free, and not 
be engaged- to any other , either of them by precontraR. 
2.1n the making of the contraR. x. It muſt be free, And there- 
fore.if hoth , or cither.of che parties be compelled by threat- 
D:'(þ7 nings 
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nings , ED , or the like,or drawne by inchantmenr, 
&c. fraud or flattery , or other ſuch means againſt their wills 
to agree, this will make the marriage voyd, 2. It muſt be law- 
full, And therefore if it be corruptly made , as when one 
hath Adulterouſly polluted a woman, If he promiſe her to 
have her when his wife dyeth , &c. See more in the womans 
Lawyer. [fany marriage be made where any ſuch impediment 
is as aforeſaid, either in the perſons that make it, or the man- 
ner of making ir, it may be avoided againe afterwards by di- 
vorce at the Suit of the party greived , by ſentence in the Ec- 
cleſiaſticall Court, for to tha: Court theſe matters do belong, 
and the Ordinary is ever to judge , diſcuſſe, and determine 
this queſtion and matter of Marriage. But it is not voyd un- 
till by ſentence of the ſpirituall Judge it is avoided. And there- 
fore if that be not had in the life time of the parties ; the iſſue 
are Inheritable, and it can never be avoyded after , for a di- 
vorce cannot be after the death of either of the parties. - Star. 
14 & 15-H.8.cap.8.37. H.8.ca.17.cap.43'7}. Cc. [uperLitt. 
79.4.b. Broo.tit.Gard.124. the womans Lawyer 57. 58. Stat.32, 
H.8.cap.38. Leviticus cap.18.(e)Trin.2.laccbi. Rich. Parſons 
caſe.Coo. B. Womans Lawyer fo.5g. Kelw.53.12.H.8.f. 6.Dyer 
305-12.H.7.22.Bro. Baſtaraie 23.37-44-47- 


After parties are ſo married, and the marriage conſummate 
in facie Eccleſiz as aforeſaid the perſons ſo married are 
reputed and accounted Husband and Wife. 


Husband and Wife , are a man and a woman coupled toge- 
ther by marriage,and then is this woman ſo married, faid to 
be a Feme Covert , which is defined to be a woman legally 
marryed to a Husband, and marryed ſhee muſt bee, for un- 
till ſhee be married, aſthough ſhe be Eſpouſed or contracted, 
yer ſhe is not reputed'a Feme Coverr.: But when: ſhe is 'mar- 
ried in facie Eccleſie , then is ſhe reputed #fzme Covertithough 
her Husband never have any' carnall knowledpe' of her,and 
hence is the word Coverture for ſo long as theſe perforisdo ſo 
continue married, ſo long there is a' Covertwre between them, 
and che: (overrare'ts fad ro cominie;,  And- 0 is 
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done during che continuance of this marryage , is ſaid eo be 
done during the Coverture. See the Womans Lawyer. | 
This marriage of two ſuch perſons doth knit them ſo faſt, 7, what parge- 
and make ſuch a ſtraight fellowſhip between them , as that ſes they ſhall be 
they areſayd to be but Una perſona: Una care & ſaugnis u- Putedbut as 
»us: And hence itis, that how(oever in the obliquicy of pts gue 
Fines, Recoveries, and Uſes, there is a way, yet a man cannot p,,py/es they 
by down-right livery or Bargain, Feoffment, Gift, or Leaſe, ſpall be reps- 
paſſe landsto his Wife during the Coverture , nor make any #4 divers per- 
covenant or obligation to her : and if one enter into a Cove- /9** in'aw. 
nant to make his wife a Feoffment, it is impoſſible, and there- 
fore voyd, yet one may bind himſe/finan Obligation or Co- 
venant before or aſter marriage to a Stranger ; to let his wife 
have neceſſaries, or fo much cloths, or to pay her ſo much 
money by the yeer to do it, and this is good, 
- 2 The one of them cannot ſue the other , neicher can the 
Wife ſue any Stranger, unleſfe her Husband be joyned with 
her, 
3 The Wife as the doth participate of the name of her 
Husband { for ſhe changeth her name into his) So alſo ſhe 
dorh partake of the nature and condition of her Husband. 
Hence it is, that if he be an Eurl , ſhe is a Counteſſe, hea 
Knight, ſhe a Lady : If he were an Alien, and be made Deni- 
zen, the Wife ſhall be ſoalſo : If a Free-man marry a bond- 
woman, ſhe ſhall be free during the Coverture : And if a 
Lord marry his FVite, ſhe ſhall be free during the Coverture, 
and e coxverſo : It a Dutcheſle or Counteſſethac is not ſo by 
birch,marry with a Gentleman or Eſquire , ſhe looſeth her 


cond Husband , U-xor cenſetur dignitate marits, 

4 Hence it is alſo thac the Wife cannot be produced as a 
witneſlle for, or againſt her Husband (6) a wrir of conſpiracy 
wil not lye againſt Husband & Wife, (c)Ifſhe deliver ber Huſ- 
bands goods to a ſtranger, Treſpaſſe doth nor lye agaioſt the 
ſtranger , but ſome other ation, (4) If T. enfeoti . and LL: 
his Wife, and after it is by Parliament enaRedrhat all eſtates 
made by T. to -. ſhall be voyd, the Feoffment ſhall be void 


asSwell tothe Wife as to the Husband., (#) If one —_— 
Lan 


—_—_— — — 


$8 Acceptance, 


Lands held in Capite,, to him and his Wife , and his Heyrs 
withour licence , and after have a pardon of all offences , pro 
th quacung; alienatione {ibs fait, and donot ſpeak of his Wife, 
yet itis a good pardon (e) if a Feotfment. 
5. It a Feoffment be made of land tothem two, and a third 
iperſon,, chey two ſhall have bur a moiety : It cothem two, 
and two others, they ſhall have but a third pare : And ific 
be made to them cwo after their marriage together , there 
ſhall be no moyetics betweenthem , therefore the Husband 
- can neſther grant nor forfeit any part of it. And ifthe Huf- 
| band alien ic, ſhe way afcer his death recover the whole by a 
. Cui in vita, If a Villain and his Wife purchaſe Land the Lord 
enter, & the Villaindye, ſhe or her heyrs ſhall have ic. So if 
the Wife take 8 convey away her Husbands goods,thi d 
felonic in him, So if the Husband joynt purchaſer be an Alien 


| : riage,and after they marry they ſhall have moyeties between 

»hat afts the .them, and one hath not all as in the caſes before ( See more 
Husband may | caſes for this infra ) (00. ſuper Lit. f. 187, 355. b. 

-_ wy le! Though by no conveyance at the Common-law, by plaine 

vn not, ': livery or Bargain, a man could daring the Coverture, cither 

where not, | © en 
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in Pofſeflion, Reverſion, or Remainder, limit an eſtate co his ' * 
Wife, yet by ones Teftament one might, and ſtill may , ei- 
ther by cuſtome or Statute deviſe his Land co his Wite in fee- 


ſimple, fee-rayle, or for tearm of life or years, and one may 
now upon the Stature of 27 H.8. limir a uſe upon a Feoff- 
ment to, or a Covenant with others to ſtand ſeyfed to uſes, 
to the ule of his Wife : So that now in che obliquity of Fines, 
Recoveries, and uſes , there is an expedite way of tranſport- 


ing of Inheritance between them. As a Feotiment , Fine, or 
Recovery may be had and ſuffered to the uſe of the Wife of 


the Feoffer or Conuſor and her Heyrs.. Alſo a man may make 
a Feoffment to a ſtranger on condition co reinfeoff the Wife 
ofthe Feoffer , and this is good by the Common-Law., 4 Hg, 
7. Coo, («per Litt, fol. 112. Perk, ſelt, 763, 

Alſo he may give her any of his Goods or Chattels by his 
Will, for that is nor to take efte uncill afcer his death. If an 
other man make a Feoffment co my Wife, and a letter of Ar- 
torney to me give her Seyfin, I may do it,and it will be good 
enough. Perk, fol. 41. 

If Cey 9g. ſe bad deviſed that his Wife ſhould ſell his land, 
and made her Executrix, and died, and ſhe cook another Huſ 
band, in this caſe ſhe might ſell the Land co her Husband. 16 
H. 7.20. Coo. ſuper Lite. f. 112. 

But if a' Femwe Covert be ſeized of land in fee-ſimple, ſhee 
cannot deviſe it to her Husband, for ſhe is /#b poteſtate virs, 
and can do nothing in her 9wn righe without him, for the 
Law will preſume it done by Coertion of her Husband. (0. 


ſuper Lite. 112. 


A Feme Covert cannot take by grant from the husband: but 
ſhe may, & that without any precedent aſſent or agreement 
of the Husband,be capable of, & take lands or goods by the 
gift or grant of others; & therfore a)l Feoffmencs, Leaſes, Ob- 
gSations, & c. made to herare good, & this is good, untill che 
Husband diſagree to it by word or deed, or both:And if he do 
neither agree nor diſagree in his life time, chen is it unavoyd- 
able by any from or under him- But if he diſagree co ir, he 
makes it all voyd ; but after he hath once agreed, hee cannot 


Wife, 
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bey Husbexd, 
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| Wife, andthe Husband do agree toit , yet the Wife or her 
; Heyrs after his deach, may diſagree tO it, and avoyd it, Vide 


agreement. 21 H.7.20 Br Cont: 3.27 H.8.25.Perk c.43.Co. 


| ſuper Litt.f. 3.1 H.q.16. 7 H. 4-17.18 H 6.8.15 Fd... 


How aſts Aone 
to the Husband 
and 'Fite ſhall. 
C71/ire, 


If a Reverſion be granted to a man and a woman an{their 
Heyrs:, and-befare*Accornment they two enter:marry , and 
then atcornment is made: Or if a teoftment were made to 
them, and after they marry, and then livery of Seifin is piven 
to them, /ecundam forman Charte : In both theſe caſes they 
ſhall cake entirely, -and norby moyties. Butif a Feofiment 
were: made 'before the Statute to the ule of a man'and 2 wo- 
manand their Heirs, and'chey entermarty; and then che Sca- 
cute is made; in this cafe they have moyrcies, and the Huſ- 
band may alien a moyrtie during the Covertare, Fitz.,Di/cent 
52, Coo. 4. 68. Plow, 483. Coo.'ſuper Litt. fol 187. 

Ifan Eſtate be made to a Villayn, and his'Wife being free, 
and to their Heyrs, and the Lord ofthe Villayn encer, yer if 
ſhe ſurvive her Husband ſhe ſhall havethe whole. 46 4! 'p. 
7. Coo. ſuper Litt. 187, | 

It one make a Leaſe to eF. and to-g Husband and Wife, 
viz, toeA for life, tothe Husband intayle , and the Wife 
for years,  it-feems each of them hath a third part, in reſpeR 
of the ſeveralty of the Eſtates, Coo. /dems, 

If a Feofiment be made to a man and a woman ſole , and 
their Heyrs with Warranty, and they intermarry , and after 
are impleaded, and vouch and recover in value ; now of this 
land {9 recovercd. in value, there ſhall be no moyties be- 
tween them, becauſe they are not now capable of moyties. 
Plow. 485 

If Tler land to a Feme fole for her life, and the taketh « 
Husband , and after Iconfirm the ſtate of the Husband and 
Wife, To have and to hold for tearm of their two lives — 
this caſe che Husband carh not hold joyntly with his Wife, 
bur holdeth in right of his Wife , forthe cearm of her life 

and after for tearm of his own life by way of remaynder , if 
be (urviverhis Wite : Andif:c had been made of his Eſtate to 
him alone., 7s hare and.to hojd the Land to him and his 
Hey5:,-this: had-been.goud : Anu hereby he ſhonld have 


| had 


ee 
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had the'Fee-fmple after the death of his Wife. But if the 


Coiifirmition had'been made tothe Husband and Wife, To 
have and co hold che land ro them two, and theic Heyrs, they 
are [oynt-Tenants of the Fee- ſimple, and the Husdand is ſei- 
zed in the right of his Wife for her life, for they cannot take 
by Moyries Curing che Coyerture. Coo: ſuper Lit.299, Fitz. 
Releaſe 45+ 

It a Deed be made to the Husband and Wife of land, and 
after his death ſhe do accepr of theſtate , now ſhe is bound 
ro perform all the inherent Covenants as much as her Hu'- 
band. See Covenants 45 Ed. 3.11. Dyer 13. | 

If a man letteth land to the Husband and Wife , To have 
and co hold theone moyrtie to the Husband for the tearm of 
his life, and the other moytie to the Wife for the tearm of 
her life, and che Leſſor confirm the eſtate of them both in the 
Land Habexdum to them, and to their Heyrs : by this Con- 
firmation, as to the moyty of the Husband it enureth only 
to the Husband and his Heyrs , for the Wife had nothingin 
that : But as to the moytie of the Wife, they are Joint-te- 
nants, for the Husband hath ſuch an Eſtate ofthe Wifes 
moyrie as is capable of confirmition. Coo, (uper Litt. 299. 
Fitz. Confirmation 17. | 

And if one diſſeiſe me, and after I take x Wife, and then 
afterthe Tenant doth make Feoffment of this Land to me and 
my wife, this ſhall enure co me only, and my wife ſhall have 
no benefre by it, Dyer 10. a. 

If lands be given to a man and his wife, Habendwm, the one 


moity to the Husband , and the other moity to the VVife, 


in this caſe they ſhall rake ſeverally, and be (eyſed of Moities 
as Tenants in Common, per K xightly( See more to this ſupra.) 
Howſoever it be (o, That whatſoever the Husband had be- 
fore coverture either in Goods or Lands, is abſolutely his 
own, and the wife hath neither ſeiſin nor property therein ; 
yet all char was the VVives, by the inter- marriage is now 
made the Husbands, + #ox h.ibet uxor poteſtatem ſui ſed vir, 
& res licet ſit propria uxoris, vir tamen eins Cuſtor , cuns fit 
caput mnulieris. But it is the Husbands, diver/o modo, For as for 
all che Lands and Tenements whereof ſhe hath any Eſtate in 
N 2 _ 
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Fee-fimple , Fee-rayl, or for life, theſe he is ro have during 
both their lives together. And ſome ofthem ſometimes aftec 


'for his own life, by the courtelie of Exg/and. And alſo all the 


right and ticles ot Entry that ſhe hath into aay Lands, are gi- 
vento the Husband , ſo that he may enter or claime it as the 
woman might, Alſo all her Chattels reall ſhe hath in poſſeſ- 
tion, and in her own right, as wardſhips of Tenantsin Capire, 
and Knights ſervice , eſtates by Statute-marchant, Statute- 
ſtaple, leaſes for years, and the like, he ſhall have the uſe and 
occupation of, and power by aQR executed, to give, grant, or 
ſel}, ſurrender or forfeit it during bis life : And if he [urvive 
his wife, he ſhall have them abſolutely , and nor conditio- 
nally only as he hath ther before, Alſo all her Chactels per- 
ſonall , as Horſes, Sheep, Neat, Corn, V Vool, Money, Place, 
Jewels, even co her Chamber, Bracelets and Apparcll more 
chenneedfull, which ſhe hath in hec own right, property and 
poſſeſſion, are given, wich the property chereof unto him by 
2 of Law, bythe intermarriage , ſo that he may ſell, keep, 
or bequeath itifhe dye ; and if he do not bequeath them, 
they ihall goe to his Executors, whether he ſurvive his wiſe 
otno, and this is to be underſtood not only of that ſhe hath 
at therime of the marriage , but that which ſhall fa!l co her 
alſo at any time after che marriage during the Coverture. 
Alſo all her Choſes and cauſes of ation for any matter be- 
fore, or after the marriage are histo take, ſue for, or releaſe, 
when they be due at any time, during both their lives toge- 
ther ; but if he do not diſpoſe it ,, it will come to his wife a- 
gain afrer his death : And therefore if a Legacie be piven to 
a woman ſole, and ſhe take a Husband , untill her Husband 
releaſe or receive this, if ſhe dye ſhe may deviſe or diſpoſe it ; 
and if he dye, it will returnto her , and ſhall not goe to his 
Executors, except it be received by his appointment, for then 
the thing in aRion is become in poſſeſſion, (v0. /wper Lirt. 
f. 112. 300. 351. Plow. 191. 419. 21 H, 7. 29. 16 Ed. 4. 
8.7 H.6.1. 14 H. 4. 24. 39 H. 6.27. (00.10. 51. Dott. 
& Ste, f. 13. Coo. 6, 36. Dyer 177. 251, Plow, 204. 260, 10 
H. 6.11. 11 H.7q. 19. Perk, fol. 148, Hantley & Grifith, p. 
38 Eliz. B.R, | | 


And 
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A nd if ſhe have made Feofiment or condition that the Fe- 
offee, ſha) pay her 100 /. at a day,& before the day ſhe marry 
now in this caſe the Husband ſhall have this money ; or be- 
fore the day he may releaſe the condition, and this will bind 
her. All her wardſhips of Socage Tenure, Heyrs, and Tuiti- 
ons, he ſhall have during the Coverture only, P/ow, 204.Dy- 
er 25 f. &- 

Bur there is this difference between a property of perſo- 
nall goods , and a bare poſſeſſion only : For it perſonall 
goods be bayled to a Feme ſole : Or if ſhe find them, orif - 
they come to her hands , as Executrix to a Bayliffe , and ta- 
keth xs Husband, chis bare poſſeſſion is not given to the. 
Husband , although the aRtion of Derinxe muſt be brought 
againſt che Husband and the VVife. 39 E4d.3.17.Coo. ſuper 
Litt. 351. 

Allche Goods.and Chattels alſo the VVite hath in azter 
droit , as Executrix or Adminiſtcatrix , or as Guardian in 
Socage, &c. the Husband ſhall have the diſpoſing power of, 
during the Coverture, ſo that during that time he may fell or 
give them Plow. 294- 192, Dyer f. 7, | | 

If any Chattels perſonall were giuen to the VVite, duns 

[ola fuit , and to a Stranger , and after ſhe marry , now the 

Husband alone, and the Scranger are Tenants in common 

of this Chactell, and the Husband ſhall have an abſolute 

, Wag in the one halfe of them. Plow. ex Bracebridges 

Caſe. 

But none of her dignities are given co him ; for though 

the Husband may be enriched , yet he cannot be ennobled 

by his Wife : and though « man may ennoblea VViſe, yet 

a VVife cannot dignifie a Husband : But ſhe may looſe her 

own dignity by taking a Husband ; As in the caſe of the Lady 

Anne Powes 4 Hariet. Luando mulier nobilis nupſerit ig» 

nebili deſinit efſe nebilis;” Broo. 5 Ed: 499. 


Afcer the death of the wife,the husband ſhal.have notonly 44,4 thing; 1h, 
all the Chatrels perſonal of his wife which he ſhal have,whe- Huband (had 
ther he ſurvive her or not, but alſo all the Chatcels reall of his «ve «fter the 
wife, which then he ſhal have thfolutely co himſelf ashis own =! of bis 


other chatrels reall: And if they were joyntly poſſeſſed of any 
Chatrels 
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ChattelLreall, as where a wardſhipor leaſe for years is made 
tothemtwo, afcer her death her Hasband ſhall have the 
whole. Coo. («per Litt: 351. 46, Plow. 191, 192. Fitz. join- 
Ji FIRES ger in Attions 20, 

if | 430 \H All Chatcels reall being of a mixt nature (+iz.) partly in 


poſleſſion, and partly in ation, which happen during the Cos 
verture he ſhall have if he ſurvive his Wife, albeic he C: ih not 
reduce them into poſſeſſion during her life-time : As if the 
-Husband bg ſey(ed of a Rent Service, Charge, v1 Seck, inthe 
right of his wife, and the Rent become due ducing the Co- 
vetture, & the wife dieth, he ſhall have the acrersges $* if ke 
have an Advowſon in the right of his wife, and the Church 
become void during the Covertnre, if he ſervive her, he ſhall 
have the Preſentation. Coo.ſuper Litt,551,F, N.Ba121,1 32, 
14H. 4-12. Coo. ſuper Litt, 120, + J 
All arrerages of Rent incurred and due to the wife before | 
or after Marriage , tlie Husband ſhall have, if he ſurvive the 
wife. As if the Wife be endowed ofa Rent, and ſhe take a 
Husband and dye, he ſhall have the Rent arrear during the 
Coverture, and may ſue for it by the Statnte 32 H, 8. c. 37. 
If he make a leaſe of his wives Land, rendring Rent, and ſhe 
dye, heſhalil have che Rent due in her life time, Coo. 4. 51, 
& [uper Litt, 351, F,N, B. 12119 H6 52, 
| 
| 


Alſo Cafes in aRion recorded by him, or him and his wife 
in her life time by Judgment , the Husband ſhall have alſo, 
and as Executor or Adminiſtrator to her he may have all chat 
ſhe hath. F. VN. B. 21. ( 60. ſuper Litt, 351, 

If a legacie be given to a woman ſole , and ſhe take a Huſ- 
band, and after ſhe makes a Letter of Attorney to one to re- 
ceive this money given by the legacy, and then ſhe dyeth, in 
this caſe the Husband, and .f he dye, his Executor or Admi- 
niſtrator ſhall have this money , and may have an aQion of 
Accompt for it againft him that received it : So if the Huſ- 
band had made the letter of Attorney : but before the thing 
in ation be turned into poſſeſſion, the wife may deviſe, 
or give , or diſpoſe it to her Husband or any other, and he 
cannot have it but by her legacy, or by Adminiſtration from 
her ; but now by the receipt of it, the propercy doth reſt in 
the 


7 


wh 1 


ds £A_.&4M___* is 


2 
s 


”_w__— TC — —— OR _ OO —— — SS WI—_—— —_— 


PartI1. The Marrow of the Law. 


the Husband, and he, his Executor or Adminiſtrator ſhall 
have it. Ifthe woman have a Bond , and ſhe take a Husband 
who doth make a letter of Attorney ro another to receive the 
money, and ſhe dye, the Husband ſhall have it and accompc. 
fort, pro Popham, Ch. 1uft. for the thing in aRion is become 
in poſſeſſion. Haxrley & Griffiths caſe, p.38 Eliz, B. R, .. 
. If a Feme ſ9]e be poſſeſſed af a Chatrel reall, and be there- 
of diſpoſſeſſed, and then taketh a Husband, and the wite dy- 
eth, and the Husband ſurviveth, this right is not given to the 
H-$band , buc the Executor or Admigiſtrator - of the wife 
£.4ll have it : And (o as Executpr or Adminiftrator, the Huſ- 
band-may have that that another -may have by that meanes. 
Coo, ſuper Litt. 351» | 
So if the V Vite have but a poſſibility, and no intereſt, and 
dye, the Executor, and not the Hyushand ſhall have this, /deps, 
If ſhe had a wardſhip by reaſon of a tenure in Socage, and 
dye, her Husband ſhall not have this, but ie-ſhall go co ſome 


ether, and if he dye before her, this ſhall ſurvive co her, and. 


not go to his Executor. Plow. 293. 

Ifthe Goods and Chattels ſhe hath in right of another, as 
Executrix or Adminiſtratrix after her death, ber Executor-or 
351. Plow. 294. 193. | 1 eohnu : 

If a woman ſole granteth a tearm to her own uſe, and then 
taketh a Husband and dyeth, the Executor or Adminiſtrator 
of the V Vite,not the ſurviving Hasband ſhill have this ecuſt. 
Paſe. 32 Eliz.. Withams Caſt, in ( amold, Coo ſwper Lit.35 1c 

Chacrels reall confiſting meerly in action, as a writ of righe 
of Guard , avatore maritagij, Or forfeiture of marriage Re- 
lief whereunto the wife was entytled before the marriage, 
the Husband ſhall not have unteſle he recover it, during the 
Coverture : So aiſo chattels Perſonals that be in ation, as 
debcs by obligation. or contraR, or otherwiſe, before or af- 
rer marriage ; for /he that ſues for. them after , wulſt (ye as 


Adminiſtrator, not her Husband muſt have it. Co9-fwper {its 


-Executor or AdminifFrator to'the wife,and chat the Husband 


may'be'if he will, {or:he may give her leave £0 make an Exe- 
cutor,, and ſhe may make him her Executor , or if ſhe dye 
inreſtzte , hee-may-fue forth: an Adminiſtration, which " 

right. 


98. | 


What n0t:bat 
the Extcutor of 
the Wife , or 
{ome other ſhall 


have tte 
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Right belongs to him. Bur yet ſee naw Statute 32: H: 8. cap. 


If one pivea Feme ſole a Legacy to be paid preſently or 
at a day to come, and ſhee marry , and dye before any releaſe 
or diſpoſall by her Husband, in-this caſe, her Executor or Ad- 
miniſtrator not her Husband ſhall have it. Per chief faſtice 
Mich. 17.acobi B. R. El.Trin. 38. £liz. Iacobs Regis, Hunt- 
leys caſe Accord. 

If I have the Inheritance of Land, whereof thereis a leaſe 
for yeares, and the Leſſee grant his Leafe to my wife, and 7. 
$. and after ſhee dye , now I ſhall not have this terme, but 7. 
S. for theterme was not drowned. But by a Feoffement or 
new Leaſe, I might in her life time have given away her inte- 
reſt. Plow.418. oY 

If two Femes ſole be Join-tenants of a terme, and I marry 
one of them, and ſhee dye, now thother Join-tenant,and not 
ſhall bave the whole, But if it had been a perſonall chattell, 
Contra, for the Join-tenant hath the elder title. P/ow.418. 

Soifa Terme be granted to my wife, and a Stranger, or. 
were granted to my wife , while ſhe was ſole, and a ſtranger, 
and ſhe dye: In this cafe I ſhall not have her moyrie, but it 
doth ſurvive and go to the ſtranger. P/ow.418. 

If one be bound to a Feme ſole for money, in an obligation 
and the day of payment happen during the Coverture, and 
the Husband do not relealeit,or ſue for,and recover it,in his 
wifes life time, as he ſhould, in his owne and his wifes name, 
or if the day of payment happen, after the deathof the wife, 
he ſhall not have it, but the Executor of his wife, which ſhee 
may make him by his agreement, or the Adminiſtrator of his 
wife, which he may be, if he will. F.N. B. 121.7. H. 6. 2.49. 
Ed.z.23.C0. 451-39. H.6.27. - 

The wife ſhall have apaine to her ſelfe after the death of 
her Husband, all the Chactells reall , that her Husband had by 
her and did not by a executed during the Covertnre,, dif- 

poſe or alter , (And what ſhall be an alteration of ſuch chat- 
tell, ſee-in the next diviſion) Alſo allſuch chatcells reall, 
whereof they. were joyatly poſſeſſed; As if any ward- 
ſhip or leaſe for yeares were granted to them two , now 

the 
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the wife ſhall have the whole , unleſſe the Husband have by 
a& executed, diſpoſed it. (o./uper Litt.46. 351. Coo. 10.51. 
Plow.191. Fitz. foinder in Aftion . 20: | 

If a man be poſſeſt of a terme of Forty yeares in the right 
of his wife, and make a Leaſe for twenty years reſerying there- 
upon a Rent; and then dye, though the Executors of the 
Husband ſhall have the Rent, yet the wife ſhall have the reſi- 
due of the terme after her Husbands death, for a diſpoſition of 
part is not a diſpofition of the whole , but if there were a 
clauſe of Reentry for not paiment ſhe may not reenter by this. 
So ifa Leaſe be made to them Two , for yeares during the 
Coyerture , and he do not diſpoſe it in his life time by a& 
executed , the wife ſhall have it all. And regularly tbat which 
her Executor or Adminiſtrator ſhall have after her death, 
( For which, ſee the laſt diviſion) thee ſhall have after her Hul- 
bands death; As all the goods and chattells ſhee hath in A#- 
ter Droit, not diſpoſed by her Husband. All chattells reall 
confiſting meerly in action. All Chattells perſonall alſo con- 
fiſting meerely in ation, not reeovered by him in his lite 
time. Coo. ſuper Litt. 46.351. Cook ſuper Litt. 351. Plow. 
294. | 
Alſo ſhee ſhall have all chattells reall, that are of a mixt na- 
tvre, v4z. partly in Poſſeſſion, azd partly in ation which 
happen during the Coverture : As if the Husband be ſeiſed of 
a Rent ſervice, Charge, or Seck in the right of his wife , and 
the Rent became due, during the Coverture : ſhee ſhall have 
it, and not his Executors. So if he be ſeized ofan Advowlon 
in right of his-Witfe,and the Church become void , during the 
Coverture, and he dye,ſhee ſhall have it. 14: H. 4. 12. Ceo. 
ſuper Litt.351. | 

If an Eftray happen within the mannor of the wife , if the 
Husband dye before ſeiſure, the wife and not the Executors 
of the Husband, ſhall haveit, for the property was got veſted 
in the wiſe till ſeiſnre.10..6.11.43;E4+3.8. | 

If one be bound in an Obligation, or promiſe , or Statute, 
toa Feme ſole, who after takes a Husband , or to the Wife, or 
to the Husband and Wife during the Coverture, and the Hul- 
band dye before he Recover or Releaſe it, the Wife not his 


O Executors 


D 
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Executors ſhall have it. F.A\.B.121.7 H:6.2 46.Ed:3:12. 
Ifa Rent be granted to a man and woman ſole for twenty 
one yeares, ifthe Grantor ſhall live ſo long, and after 
they inter-marry, and then Arrearages incurre, and then the 
Husband dyeth and then more Rent is behind :, now the wife 
and not the Executor of her Husband ſhall have the Arrea- 
r. ges before and after her Husbands death. Cxria B.R. Bur- 
gens caſe, Hill.22.1ac. 33. H. 6.20. 39.E4d.3.19. Hill. 7. Eli. 


2 

Ifa Husband be ſeiſed ofRent in the right of his wife, and 
the Rent incurre, and the Husband dyeth , the wite and not 
the Executors of the Husband ſhall have the Arrears. Per 3: 
Inſt. B.R.22.lac. Hill. 9.H.6.43.29.E4.3 40. 

Ifa Leaſe be made to a Husband and Wife, for terme of 
their lives , the remainder to the Executors of the Survivor 
of them, and the Husband dye, the wife and her Executors 
ſhall have it; And this the Husband could not grant away 
from her , becaule it is but a poflibility , and no intereſt. Hi, 
7.Eliz.B.R. ( 0o.,ſuper Litt.46. pe 

If they two get a Judgement againſt a man for damages, and 
he dye , the wife ſhall have all the damages, 48, £4.3.12. 

If an obligation be made to them two,during the Coyerture, 
and he dye , ſhee ſhall have it, and not his Executors. 3. 
H.6.37. | 

If a Feme ſole ſow her Land, and after marry , and he dye 
before ſeverance,the Wife, and not the Executor of the Huſ- 
band ſhall have it. Broo. Embleaments 26. 

If Husband and wife have a mannor to them , and the heirs 
of the Husband , »nda tenant by Knights ſervice dyes, his 
heire within age, and after the Husband dyes, the wife and 
not the Exccutors of the Husband ſhall have the wardſhip, So 
of a preſentment to a C hurch. 1 Mar. | 

This word Parapherna is uſed in our Law , but in the ci- 


vill Law, the thing isfaid to be Paraphernalia; which by the 
Civilians is ſaid to be ſomething which the wife hath to her 
ſelfe befides her Dowry which her Husband pave her , the 
which ſhee muſt have, and not the Executors of the Husband. 
And of which the Wife may make a Will without the aſſent of 
| her 


— 
442 1 7 an 
SIP 1 BIR 


_ 


"XY ee We: 


bs 
SE 


Go tn A ds Rn 
#2 IE WM FS nd.” age 
EL T3 5.2 


i 
wy. 
04-8 
1.1 
FÞGg 

7 

je 4 


| 
| 


—_—_ 


Parcll The Marrivof the Law. 


— — ——_———— 


her Husband , as being athing in the free diſpoſition of the 
wife. And this both by the Civiil and the Common Law is all 


the neceſſary furniture and apparrell of a womans! body pro- 


vided her by her Husband which may extend to many Gar- 
ments of the ſame kinde, and is not to be reſtrained to one 
garment only which is, that is ſufficient to cover the body,and 
yet not tobe extended to that which is above her degree, and 
therefore Jewells and Chains of Gold and Silver ſhall not be 


eſteemed Parapherna for a Husband-mans wife: but theſe may 
be Parapherna for the Wife of a noble man: But what ſhall 
be allowed for Parapherna is to be decided by the Judges, and 
they do uſe to give a greater allowance where are no debts of 
che Husband to pay then otherwiſe. And Omnia het bona mu- 
lieris, are ſaid to be Privilegiata & de Paraphernis non de- 
bet maritus intromittere in vita #x0r1is,neither is he to deviſe 
them at his death. (4) And as touching theſe, it is out of que- 
ſtion, that if the Husband dye, the Wife and not the Execu- 
tor nor Adminiſtrator of the Husband ſhall have them. (c) 
And that with the conſent of her Husband ſhee may make a 
Teftament of them and deviſe them. But not otherwiſe as it 
ſeems by our Law, becauſe the property and poſſeſſion isin 
him , And yet by the Civill Law ſhe may deviſe them , and 
make an Executor of them without the Husbands conſent. 18. 
Ead.4.11.12.H.7.23.33.H 6.31.M.27.28. Scaccir and the 
Lord Treaſurer and other five Executors of Vicount Binden , a- 
gainſt Vicounteſſe Binden Fitz.T rec. 24.F. exeentor.19.(b) 37. 
H.8.28. Fitz. Adminiſt 7. Br.» Admiziſt.31.33.H.6.31.(c) Br. 
Tg HIRE 7.23.24. T9 
All theChattells perſonall the Wife had in her own right, 
at the time of the taking her Husband ſhall not after the death 
of the Husband go to the wife againe, but ſhall go to the Exe- 
cutor or Adminiſtrator ofthe Husband, as his other goods 
and chattells. Coo. ſzzper Litt.35t. | | 
If the Husband and wife be ejected ofa terme , which the 
Husband hath in the right of his wife, and the Husband bring 
an Ezeftione firme in his owne name ( as he may ) and 
recover it now by this the Terme is altered , and is be- 
come the Husbands ownein his own right, and after his 
O 2 ' death 
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Aſter the aearh ent, and the Rent behind, duringthe Covertu:e,znd ſhee dye, 


in this caſe,he may be ſued for this Rent, after her death, alſo 
'as Executor to bis wite, it he ſuffer her to make a Will, and 


we? a 
C} int WI; es 


death ſhall go te the Executor of the Husband and not to the: 
wife. Plow.415.37.4/::Pl.11.( o0.ſuper Litr.fe.46. 6. 
1f the Husband grant the whole terme npon condition, that 

the Grantce ſhall pay a ſumme of money to his Execurors and 
the Husband dye, and the condition is broken , and the Exe- 
cutor enter, now this is a diſpoſition of the terme , and the 
Executor ſhall have it. ("9./#per Litr.f.46. 

| The Husband during the Coverture is liable and fubjeR,to 
all Suite for any cauſes or wrongs by the wife before themar- 
riage or after , during the Coverture as Debts, Covenants, 
flanders , treſpaſſes, and the like. So as the Husband iand 
the wife be both joyned in the ſuit, and the ſuit be begun , and 
judgement had in it during the Coverture. ' For if either the 
wife be ſued alone,or they be both ſued, and one of them dye, 
before Judgement obtained, the Suite faileth. And therefore 
it is that upon an Indictment apainlt the wife alone, for a tre{- 
paſſe, Ryot, or the like, If ſhe be to pay Fine, forfeiture , or 
be impriſoned, the Husband ſhall not be charged with ic , un- 
lefſe it be ſo appointed by ſpeciall words in a Statute , but 
her body mult ſuffer, ard the Fine, or forfeiture ſhall be levi- 
ed of her , if ſhee ſurvive her Kusband, for a Husband ſhall 
never be charged, for the a& or default of his wife, but when 
he is made party tothe action and Judgement is given againſt 
him and his wife But if the ſuit be by information upon a 
pena! Law againſt Fusband and wife,there he may be charged. 
|C-0.11.61 F.N.B.83.121. Kelw.G1.Coo. 8. 148. old Linre- . 
d'Entries f 6.C09.11.61.9.72, ; 
| * But regularly he ſhall not be charged with any contrat 
{made by his wite during the Coverture, {yet vide A/cans ex- 
 ceptions & plus tnfra.) | 
| Ifthe Husband have a Leal in the right of his wife, Rendring 


| make him Executor, and he proveit,here he may be charged, 
. \where otherwiſe he would not be. Kelw.61.10.H.6. 11.7. 


| conſultation 5. 


If ſhee (being ſoje)had held land by wrong, and after mar- 


ry 


oe we —_ 
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continuance of the wrong, he may 


| ry, and the husband continue the occupation ; now for this 
e charged, after her 


death,and both of them together in her life-might have been 
charged for her occupation before the marriage. P/ow. 192- 


F. N. B. 120. Kel\W.60. | 

If the wife hold Land, for wh'ch by cuſtom a Harist(;)the beft 
goods of the tenant ought to be paid , and ſhee dye, the beſt 
goods of the Husband ſhal not anſwer it,without there be a fpe 
. Cia | cuſtome for it. {ria A4.8.Car. B. R.Chanon etI Kings caſe. 

If the Husband give the wife power to contradt for him,and 
ſhee mikea contra and dye, the Husband may be charged 
for this contra after her death, and without ſuch power, he 


may be charged for her neceſſary apparrell, or forthe goods 


Thee bought chat came to the uſe of the Husband and he a- 


greed to it afterwards. F. B.120.G.Fitz.41.160,163. 

But the Husband ſhill not be ſued for any debt ſhee did owe 
before the marriage aftec her death, unleffe judgement were 
had in her life time, and after marriage ſhee could not con- 
trac but by his appointment. Firz.1 19.R:tch.fol.187. 

The Husband alone may make an eſtate of any of the Lands 
he hath, in the right of his wife, during both their lives,wich- 
out her conſent and agreemen:, Experiencia. | 

If an eſtatein Fee-timple, Fee-taile , or for terme of life, 
be made to a Feme Covert, or to the Husband and wife, the 
Husband alone may diſapree to it, and-avoid it, for both. Lice. 
Seft 671.1 H.7.10. Coo.8.72. Dyer. 51.5. H.7.32.| 

If Lands be given tothem two, and the heirs of | their two 
bod:es,the Husband 3lone may levy a fine and bar their iſſues, 
and her alſo, if ſhe do not make her claime or entry , within 
five yearcs after the death of her Husband. per le\Statate de 
23 H.$.cap 28. | | 

If a woman have an eſtate for her lite, as tenant in Dower 
or othe: wiſe, and her Husband alone, or he and his wife do 
by Deed, ſurrender 1t to him, in reverſion , this is good du- 
ring the Coventure, but if ſhee ſurvive,or there be a divorce, 
(auſa precontractus , the wife may enter and defeat the ſur- 
render, though he to whom it was made be dead, and his heire 
be in by deſcent; Butif the Husband and wife ſurrender by 


fine, this is good and will binde the wife. Perk,fo, 117. 


And 
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And geverally all things done by ehe hasband voluntarily, 


. and out of Court , Which he and his Wife are compellable to 


do, shall be deemed both their. aQts,and gooJ ; As if hee being 
ſeyſed in his Wives, or joyntly wich his Wife , aſſign dower 
ro another woman, grant a rent for equality of partition , or 
make an Attornment, this shall bind her , though it be done 
by him alone. x 

If a Feme ſole make a Feoffment in fee, or condition to pay 
ten pound to the Wife at Eaſter next, and before the day ſhe 
take a Husband, the husband may releale this condition, and 
barr her for ever. Perk /efZ.764. | 

A man may make any waſte, or ſpoyl, pull down the hou- 
ſes, or cut down the timber of all thoſe Lands thar are his 
Wives Inhericance that he hol[deth in her right, and her heirs 
have no remedy , for the husband hath the fee-ſfimple of the 
Land in her right. 43 Ed. 3. 26. | 

If a Feoffment or other eſtate be mace to a Feme ſole on 
condition, and after ſhe rake a husband who doth not per- 


- form, or break the condition, and ſo forfeit the eſtate, the 


wife is barred and bound by this : So likewiſe upon a conditi- 
oninLaw, as if the hnsband doth commit waſte in his wives 


| land ( See Iyfants)20 H. G6. 28 Coo. 8. 44. 


If a Feme ſole have a Right or Ticle of Entry into Lands, 
'and after the ſame accrued, ſhe take a husband, and he ſuffer 
a dying (eyſed , this doth barr her of her entry. Lit. /e&. 

O04. | 
7 Ia man have 3 right or title of entry into Lands, and after 
marry a wife , and do not enrer during the Sponſals, that the 
husband may have an entry in Fait or in Lzw ;now by this ne- 
gletofthe husband, the wife is barred of her dowr, Perk. 
ſe. 366, 367+ 370. Coo. 246. ſuper Litt. 

If a leaſe be madeof two acres for life, the remainder of 
one acre tO a Feme ſole, and ſhe take a Husband , and the Te- 


- nant for lifedye, and the husband doth make eleRion of one 


acre, now this eleAion ſh3ll bar and bind her, and ſhe ſhal nor * 

chooſe agrin. Perk. ſe. 96. 
If they two levy a Fine of her Land, and the husband alone 
declare and limit the uſes, this is good, and will bind the wife 
| if 
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if her diſagreement thereunto be nor proved. Coo, 2. 157. 

Ifa Co-partner be marryed, and for equality of partition 
the husband and wife grant a Rent to the others out of the 
part of the Feme Covert , this being equall, ſhall bind the 
Feme Covert for ever , andneither ſhe nor her heyrs ſhall a- 
voyd it. 29 Aſſ. 23. 17 Ed. 3. 10. j 

It he be actainted of Felony , he doth hereby | forfeit the 
profics of her free-hold land during the Coverture, Coo, [#- 
per Litt. 351. | Z 

If che Husband and Wife be Joynt-tenants , and he be in 
debt ro the King, the King will have this Land injexecution. 
( See more in Dower & Niſcontinwuance ) Plow. 3:21. 

If he give or grant away any of her Chatrels reall, by a& 
executed , this will bind and'barr the Wife : And therefore 
if a man be poſſeſt of a tearm in the righe of his wife, if he in 
the Reverſion confirm the ſtate of the Husband and his wife, 
to have and co hold the Land for cearm of their two lives, by 
this confirmation her leaſe for years is gone and drowned, 
Coe. ut ſapra Plow. 199. Litt. ſet, 526, Coo, 9.129, 10, 47, 


Dyer 264. | 
If the wife have any future intereſt, or intereſt te-m;s;,the 


Husband alone during the coverture may by Releaſe barr her 


ofit. Cov. 10. 4, © | 
If ſhe bave any goods or Chattels as Executrix, and the 


Husband ſell and diſpoſe it by aR executed ; this will bar and. 
bind her : Alſo he may during the coverture releaſe any debe, 
 confeſſe any aRion, or do any thing as Executor may do, and 
ic ſhall bind her. Bro: grants 157. Kelw. 122, 21 H. 7. 24, 
(00, 5. 27. Kelw. 163. | 
If an Obligation be made to her during the Coverture, the 
Hus band by his diſagreement may avoyd it. 48 Es, 3. 12. 7 


. 


H. 6.1. |. 
If a Scatute or Obligation be made to them two, | or to her 
alone, during the Coverture, and che Husband alone make a 
defealance , or releaſe it, chis will bart the wife, Plow. 260, 
b. Coo: ſuper Litt: 351. ” 
Ifſhe have cauſe of ation for debt , duty , battery, Nlaun- 


der, treſpaſſe, or the like , rhe Husband alone may releaſe ir 
| | during ©. 
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during the Covercure, and barr his wife. Kelw: 92. 20 H, 


FA GEL | 
F If the Husband beoutlawed or attainted, hereby the chat- 
tells reall of the Wife are forfeyted, for this is a gift in Law: 
Plow. 260. b. Coo. ſuper Lit. 351. 

Upon an Execution againſt the Husband for bis debt, the. 
Sheriff may cake and ſclla tearm the Husband hath in right of 
his Wife during her lif-. 26, 27 Eliz. eAmner & Loaaing- 
ron Adjudg en amtalez, Conrt: (oe. (uper Lit. f. 351, 

The Husband alone may make an Attorney for him and his 
Wife, orcaſt a proteion, and ſhe cannot diſavow or avoid 
it. 33 H.6. 43.35 H.6. 3» 

If che Husband do attorn voluntarily in caſe where by the 
Law he might have been compeeld to ir, this will bind the 
wife. Coo: 9. $5. 

Ifa Feme {ole, an Executrix take a Husband, and he put 
himſelfin arbitrement for the debc of the Teſtator, and an a- 
wardis made, and he dye, now the wife cannot avoyd it. 20 
H.7. 29. | | 

If the Husband forfeit Iſſues and dye, thoſe Iſſues ſhall he 
levyed of the Land of the VVife. Dott. & Sta, 38.12, Ht. 

f. 

If the Husband claym fee in a 25d jwris clamat , or dil- 
claim an Avowry, fo that the Lord recover, the wife is with- 
out remedy, per Martin. 9 H. 6.52. © 

If a leaſe be made to Husband and V Vife for life , and the 
Husband commit waſte, and dye; now if ſhe continue the 
poſſefſion, ſhe ſhall be ſubje to an aQion for this ; but cox- 
tra, if ſhe wave the poſſeſſion. 21H. 6. 24, 

If the man chat is Copy-holder inthe right of his wife 
do alien without Licence, or otherwiſe commit a forfeiture, 
the eſtate is forfeit : So if the wife be Tenant for life, and her 
_— make a Feoffment, Per {nf}, Dodd. T rin. 21 

Sf m19't bred ut ut hire | 
The Husband alone cannot by Fine , Recovery, or other- 
wiſe difpoſe his wives land for longer time then for their two 
lives together, unlefſe it be in ſome ſpeciall caſes, as upon the 
Statute of 33, H, 8. ( which ſec in Leaſes ) orthe like: And 


| 
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if he doth alien or grant ic tor longer time, ſhe may be relie- 
ved by a Cx in vits(which ſee infra) or ſhe or her heyr may 
enter by che Stat. 32 H. 8.cap. 28. Andalchough the money 


given for the Land char is ſold be paid to her, yet chis corh 


not help the matter at all. 17 Ed. 4. 14. | 
If a joynt eftate be made in Fee-ſimple, or for life to the 


Husband and wife, the husband alone during his wives lite, 
cannot by Judgment ſurrender, or otherwiſe (ever chis joyn- 
cure, ordiſpoſe any part of this Land longer then for their 
joync lives; bur if it had been made before che marriage, 
contra. 19 H. 6.45. Dyer. 9. | 

If the husband doe commit waſte in the freehold of his 
wife, and dye before the wric broughe ; now neither the wife 
nor the land ſhall be hurt by ir, buc after his death they be 
diſcharged. 2 H. 4. 3. 29. «iſ. 47. Doft. & Sta.f. 29. 

If the husband and wife in the right of the wife have any 
righc co enter into Lands acrued to them during the Cover- 
ture, and the husband ſuffer a deſcent, and dying ſeyſed, this 
shall not hurttte wife , but after her hasbands death shee 


may center, Lis, ſeQ. 433. | 

Ifthe husband levie a Fine , or make a Feoffment of the 
Land he hath inche right of bis wife, this will not prejudice 
her after his death, ifshe avoid icin time; bur if ir be by 
Fine, she muſt enter or claim within five years after his death, 
or she may be barr'd, 39 E4.3.29.29 Afſ. p.43-746.Fines.{ v0. 
8.72, | | 
If the husband be ſeiſed of a Reverſion in the right of his 
wite, and he grant it away, and the Tenaanc attorn, yet this 
willnot bar the wife. 19 H. 6. 4. ] 

If a L:aſe be made to husband and wife of land, which are 
chargeable with Damages, or more Rent then it is worth if 
ſhe afcer his death refuſe the occupacion ot the land, it ſeems 
ſhe ſhall not be charged with damages or Rent. Dea. & Stn, 


f- 120. | 
If the hasbaud and wife levy a fine of the Land of the wife, 
and he declare uſes alone, and ſhediſagreeto it, and make ir 


appear, by declaring other uſes, or the like : now inthis — 
P | the 
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the Declaration of the Huzband , will no barr nor bind the 
wife. Coo. 2- 57 


If the Herend diſcontinue his wives land, and go beyond 
Sea, and the D.(continuce letteth it to the wife for I:fe , and 
iveth her livery, now hereby ſhe is remitted , and che Huf. 
band by. his difagreement afcerward cannot avoid it. Lit. ſef. 
6” 

/{f be be attainted of felony, this doth not forteir any free- 
hold eſtate of his Wives, but the profits only during the Co- 
verture , and no longer, forthe ſtace remzinech ſtill inche 
wite. Coo. ſuper Litr. 351. 

It a Leafe be made co a Husband and VVife for life , and 
the Husband alien the land in fee, or in tayle, now the Leflor 
may enter for a forfeiture ; but if the wife ſurvive , ſhe may 
recover it'by & Cn in vita, 11 Aſp. 11.43. Af. . 1, Broo, 
(#4 1m Vita 2, 10. 

If he tl/ar 48 an Accomptant to the King by reafon cf the 

receipt of the Kings money , purchaſe Land after to him and 
his V Vife in fee, in tayl, or for their lives, and after che Huf- 
band dye, in his caſe it ſeems the V Vife ſhall not anſwer for 
this debc with this Land : Bur if ke:were debcor to'the King 
before _the purchaſe, Contra, F.N B, 3 59. 217; Dyer 225. 
Crompt.jar.102b.1106b,1g1. 

If a woman hzve Land by deſcenc or purchaſe; foly, or with 
another, and her Busband alien it to-a ſttenpet , this bindezh 
her and her Husband whiles he lives , and by the Common- 
jaw ſhe might.nor haveentred after his.depeb, bur 1 have 
had her Ci in vita: Bat now by thc Stat. 32.0 is Way 
provided chat'ino Fine, or other a of the Husband only, of 
any Land chat isthe Inheritance or Free- hold of the wife ſhall 
be any diſcontinuance or hurt to the wife or her heirs, &c. 
afcer her Husbands death,bur char ſhe or they may enter! not- 
——— , if ſhee will” S7ar, 32 H, 8. cap. 38, Cop, '$: 


"if the bbs by his laſt will deviſe a tearm A bath i in 
the right of his Wife, this-will not hurt her, for this Deviſe i is 
woye. Co, /wper Litt 351+ Plow. 418, 


Wi . 


— 
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If the Hound grant A Rent 6 out of Land he hath an eſtate 
of for years in her right, and after dye, this will not hurt her, 
for this will nor bind che Wife. Dyer 6. (9. idew 7 H.6, f 
2. Plow. 418. 

If a leaſe be made to Husband and Wife for years, the re- 
mainder to the ſurvivor of them for one and twenty years, 
the Husband alone cannot diſpoſe of this remainder to barr 
his Wife : Soifa leaſe were made to them for lives, with ſuch 
a Remainder foc yeates, the Husband cannot grant it away, 
£99.10 Fl, 

Ifa Uſucpation be ſuffered by che Husband in the Advow- 
ſon thac the Wr'e hath by deicent,chis ſhall not ptejucice the 
Wife, but ſhe m2v aicer her dinebundh death haye a  nuare 
Impedit , 0: Aſſiſe, or darrein preſentment for the Pcient- 
ment : Bur if ſh:e t ave it by purchate, contra, for there ple- 
narty is a darr tO her if it be fix monechs ; The Husband can- 
noc couch by Efleyn, if the wite by covin i of che Plaintif ſhall 


appear. Coo. 6. 50.4 b, 


If a woman Lrſlee for life take a Husband , and deing im-\ 


pfeaded, thy pray in ayd of a ſtranger, and the Husband die, 
now this ſhall not hure che Wie, tor he in Reverſion cannot 
enter. 15 Ed: 4. 29. 

If che Husband and Wite demiſe his Wives land by Inden- 
ture according to the Statute of 32 H. 8. rendring 20 s. rent, 
and after the Husband releale all his right except 12 4. c. 
Or grant that the Leſſee ſhall hold ic di! puniſhable of Waſte, 
and then dye, now ſhe is not bound by this: And though the 
accept the 12 4. yer ſhe may have the reſt, or bring an ation 
of taſte. See more, Remitter, Acceptance, Warranty , Leaſe, 
Fine. Dyer 504. | 

Ifa man deviſe that his Executor ſhall ſell his Land , and 
make a Feme Covert his Execntor, in this caſe ſhe may Cl: [l 
this Land without her Husband, or ſhe and her Husband may 
ſell ic rogether : So if one deviſe Lind to a woman to diſpoſe 
thereof at her will and pleaſure, and to give it to one 6fher 
Chilgren,ſhe alone may make a Feoffment to any of her chil- 
dren during, Coverture, for ſhe. is bur an Inſtrument. 'See 
Kelw, fol, 10. Trin, 2 Carol, Uply & Daniels Faſe, B. R. 


CY 14, 


#2 | ts 


Where and in 
wh1t caſo the 
att of the wiſe 
«012 during 
the Covertni es 
ſha! bind,wh. ye 
4-t, and the 
$2wp7 of a femme 
Cohert, 


The Marrow of the Law. Part II. 


be of VL 
4 
v6 44. p 4 bes 
—Cmr_ rc, 
< Rae 105 "og TJ Ima 2 ». > 


Cey que #ſe hac made his Wife his Executrix, and deviſed 


| that ſhe ſhould ſell his Lands, and the woman took a ſecond 


Husband , and then ſold the Land ro him, and this was re- 
ſolv'd co be good : So if a Feoffment be made to a Feme Co- 
vert on condition that ſhe ſhall reinfeoff, and ſhe alone rein- 
feoff, this is good, and neither the Husband in his life, nor 
the Wife afcer his death may avoyd it. Plow. 4.14» 34 Ed. 3. 
Cn: invite. 19. - 

If Lands are given to a woman on condition to ſell it , and 

diſtribute the money for the Feoffees ſoule, and ſh:e take a 
husband , andthey two ſell and do diſtribare , now this is 
good, and there is noremedy for the woman af-er his death 
in Law nor Conſcience. 10 H. 7. 20. Womans Lawyer , fol. 
I 24. | - 
If ſhe alone doth levy a Fine of her own Land, it will be 
good, and barr her ſelf and all others, it her Husband do nor 
avoid it in his lifexime. (0: 19. 43. 32 H,6, 31. Crompt: 
7ar: 100. 

If ſh: be attainted of felony before any Iſſue had by her 
Husband , the Lord by Eſcheat may enter preſ:ntly, and puc 
out the Husband , but after her husband hath Iſſue by her, 
Contra. 4 Aſ. p. 4+ 4 Edv. 3. Fitz: Aſſiz. 166 (00; [wper 
Litt: 665. . 

If ſh: be an Executrix or Adminiſtratrix , she alone may 
receive Debts due to, or pay Debts or Legacies due from the 
Teſtator , ſo it be done duly, and not in prejudice of her 
husband, and the reſidue she may give for Gods fake, mau- 
gre theteeth /a bartz ; but if she deliver any goods before 
Debts payd, her husband may have an aQion of Treſpaſſe a- 
Szinſt the taker. Buc 2 were for Legacies, for TM, 19 ac: 
Co0: B. inter Wats & Goldsborrow : It was held that a Feme 
Covert cannot deliver or aſſent to a Legacy without her huſ- 
band. Coo: 5.27. 2H 7.15. 18 H. 6 Perk: f. 2. 

A Feme Covert may by the Licence precedent,or agreement 
ſubſequen: of her husband make a Wilt, and make him Exe- 
cu:or alſo, if ſhe will. And by this meanes the debts due to 
her, a::d damages fur goods taken away, or other wrongs 
done, Dum ſola fuit may be recovered by him, Alſo ſhe uy 

| make 
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make either a ſtranger , or her kusband , her Executor , as to 
a'l ſuch duties as were due to her before marriage , which are 
in ation and not in poſſeſſion ; As if when ſhe were ſole,ſhe 
hid made aLeaſe tor her life rendring Rent ,and the Rent is in 
arcare, and ſhe marricth: or ſhe being Executrix and had ma- 
ny debts owing her or otherwiſe. And if ſhe make a Will 
without his leave , and make /.S. her Executor, and her huſ- 
band do by word agree to it afterwards, oraiter /. S. have 
proved the Will, do deliver him the goods ſhe deviſed ,this 
makes i: a good will. Broo.T eſtament 10.12 H,7.22. Womans 
Lawyer fo. 124,Perk,fol. 97. þ 
A wife alone may contra for her own neceſſary wearing 
Apparrell, and the Husband muſt performe it, unleſſe it be in 
caſe where he have before forbidden the ſeller to. deale with 
her , or let her have any : Alſo if the wife buy unneceſſary 
Apparrell,and che Husband do after agree to ir, this will bind 
him 11.H.6.38. Dyer 234. (4) Trin.14 fa. Banco Sir Will, 
Garas caſe. | 
If ſhe alone buy any thing that comes to the uſe of the Huſ- 
band, though ſhe had no ſpeciall authority for ic; before, if 
the Husband after he do heare of it, do agree to it, this will 
bind him. And ſo it ſeems of any thing elſe, for ſhe may give, 
ſell or charge any of her Husbands goods or chattells by his 
conſent, and ifſhe have done it without, yet if he do after- 
wards agree to it,this makes the contrat-good , whether it be 
to his advantage or not, but his conſent will not make a feof- 
ment-made by her ofher own Land good. 01d N.Z.62.Dyer 
234. Fitz, Deb.120.163.11.H.6.f0.38.27 H.8.24. 
A Feme Covert may be a Diſe/ere/s without aſſent of her 
——it and he ſhalLbe charged with dammages in an-Af- 
te. | 
Some hold that ſhee alone may ſue in the Spiritualt 
Court for a defamation,and that the Husband cannot releaſe 
it nor that any prohibition lyeth againſt her Sarah Edwards 
caſe 7.7ac.B.R. | 
A Feme Covert may take an 4/:msption {rom any man, for 
her Husband, ſhe may take an Obligation or Feoffementin 


her own name, and it will be good, untill he diſagree to it. 6 
| - J 


/ 
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If the Husband and the wife wage their Law, ec. and have 
day given, and the wife do not appeareat the day, he ſhall be 
condemned: | 

' AFeme Covert alonecan do nothing during the Coverture, 
with.any her lands, goods,'or chattells, ſhe harh in her owne 
right without ber Husband , for that ſheis, Sb poreſtate vi- 
ri et omnia que ſunt vxoris , ſunt ipſins viri & res licet fit pro 
pria nxoris, vir tamen ejns cuſtos cum ſit caput malieris, & 
ox habet V xor poteſtatem {us fed vir. Therefore all Feoffe- 

- menrs,Deed,Gifts, and Grants, by her aione, are void , al- 
though ſhee ſay in the Deed ſhe is fole,and not married, and 
alchough they be executed by livery of ſeyſin,or attornement, 
And alchough the Husband know of it, Bexet /5b.2.cap.15.Coo 

ſuper Litt.112 14.H.4 29.per cap. 41. ; 
'v \{b) A Deviſe by her oft her Land by Will is void (c) Ifa 
Feoffement be made to her , ſhe ſhall cake nothing untill he 
agree toitand a bare Verbal agreemen: of the Husband will 
avoid it (4) Andifthe Husband be vagrant , have not been 
in the Ceuntrey a great while and ſhee know not whether 
he be dead or alive, and ſhe Reckoning thar ſhe is ſole,grant 
a Rent charge out of her Land, yet this'is void, and if the 
Granteeenter and diftraine for the Rent , the Husband may 
have an action of Treſpaſſe againſt him.(4, Dyer 554.& 34. 
H.8.cap 5.1 H.7.16.(d)Perk.fo.2. 

She cannot give or ſell his goods or chattells by contract or 
bargaine wichout his authority generall or ſpeciall precedent 
And if ſhe do,itis voyd , neitker can Oe $ive then by Will, 
without his agreement precedent or ſubſequent. Dyer. 23 4. 

Ifſhe enter int» any Bond, Statute, or Recognizance,a- 
lone without her Husband , they are woyd and will not binde 
bim , ſhe alone cannot releaſe any debt due to her , as Execu- 
tor or otherwiſe, (0.10.43.KelW. i0.16.H. 7.5.1 H.3.12. 1, 
H-7.15.C.5.27.Kelw.'12.21. 

If ſhe buy or make any contract for goods,and to pay mony, 
without his authority,this will not binde him,albeit the things 
bought do come to the uſe of his houſe, unleſle he do after- 
wards agrec'to it. Dier 234.21 H:7.40. 11.9.6, 38, F.N. 
B.62. - 


It 
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| If ſhecontrad for Apparrell, more then is needfull , and 
that is ſuperfluous, the Husband ſhall not be charged with it 

nor bound by it. 11.H.6.38. 

If mony be to be paied to me upon Bill, or Bond, or Rent 
ON a pr 4 and it be pated to my wite, and ſhee accept it, this 
will not prejudice me if I after diſagree toit. But if I once a- 
Srec,the payment is g00d, And untill I do diſagree , the 


doth conclude, 1 do agree and allow ofit , and alchoug is 


be a Rent that was hers bef're the marriage; yet iT isall one. 
eAdjndge Sir Pant Tracys (aſe in 19. face. B.R. 

She cannot ſue , nor be ſued; without him, nor plead any, 
0: her Plea then he doth in 2 ſuit, unleſſe it be in ſome {pecpall 
caſe where he is dead iniLaw. 33, H 6.3.2 H.7 15- CHI IX Vita. 
3.3 7-44 

She cannot be Executor without her Husbands agreement, 
nor being ſo , may do ary ARtahat might be a dev/?uvir of 
the goods without him. Coo. 5-27. 33.H.6.43. 


G She ſhall never be receaved tp/difavow. -the ſuit of the Huſ. 


band and her lelfe. 39. Af. 

The husband an wife may joyn together , and be Fine or 
common Recovery{where ſhes excluded )makea good affu- 
rance of any Land ſhehath any.free-hold Eſtate.in, , and. barre 
her of her title and right of Dower or Jointure into her pre- 
ſent Hisbands Land;! and ſo. by;a Reedvery- Jyffered by Hyſ. 
band and wife, in Lands ſhe .may-'paſſe her Land. Bur they 
carinot do it by Deed indented (n& (hough, afcer it. be jnrgl- 

_ ed)Feoffement,nor the like, unlefſe it-he by ſpecia!l cuſtome. 
Antwhereſbe doth joyne with him! to- levye a Fine, or (uffet- 
xRecovery;ſhe is to; be examined by: bim that: rakerh the Co- 
nuſanceoftthe frac or the Recovery. Sta. 18..E£d:1;. But if they 
be both within ageat the time of the levying of the Fine, 
they may at their fultage avoid it by Writt of Error:wPureys 
caſe. Bk 29. E1}z,1D8tt,&* ftuifo.17y.('v 10:43 Kebw.to, Br. 
HO. PlnYyy 1 56 SA8F34 HH. Bicdp 22 Cripptbiarilob tt | 

fa Partition: ofiexchgnge be made-by! Deed'of her Land, 
hm the Husband and wife, and another , and ſhe agree. 
to it after-her tlusbands death, this is HIGH wil bind her, 


tat, 7 6 Cooiſuper {dttofe. 17. | 
The 
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The Husband and wife together, may make a Leaſe of the 
wifes Land , rendring a Rent, and if ſhe after his death ac- 
cept the Rent, by this the Leaſe is affirmed, and the wife can- 
not avoyd it:(See Acceptance) 

They may by themſelves or by Attorney make a Leaſe of 
her Land to trya title , and ſuch a Leaſe is good without que- 
ftion. per faſt. Fones Summer Aſſizes at Glom.9.Car, 

If they two belſciſed of any eſtateof Inheritance in Fee-ſimpl 
or Fee-taile, Jointly before the Coverture or after, or if the 
Husband be ſeiſed of any ſuch eftate in the right of his wife, 


they two may make Leaſes for three lives or twenty one years 


to binde their iſſues, or heires by the Srar.32.H.8.cap.8. and 
this may be without Fine;or recovery by a Deed in the Coun- 
try(See Leaſes)Coo.506.6. 37 Coo./uper Lirt.f.44. 

If the Husband have a Coppyhold eſtate in fee , or for life 
within a mannor in the right of his Wife, they two may make 
a good ſurrenderofit, and ſo ſell it (a) But it ſeems in the 
caſe the wife muſt be excluded in the Court there before her 


ſurrender be taken.Co0.4.23.6. Dyer 344 Raymlas caſe M, 7. 


ac.B.R. ; 
7 Shee may with his conſent deviſe her goods, by his authori- 
ty make contraQts, vide ſupra Dyer.334-(00.632.20 H.6.23, 
21. H.7.40. THT 

Whatſoever a& ſhebeing ſole might have avoided by, her 
Infancy , ſhee and her Husband both may avoid by entrie or 
aQion after marriage if they take the time. Lite.Sett. 

But though her Husband joyne with her they cannot grant 
chat which 1s not grantable, Asif the wife have the wardſhip 
of an Infant and of his Lands , by reaſon of a tenure in 
Socape,and ſhe and her Husband prant it, this is veid. Plow. 


293. 
And though her husband joyne with her, or give his con-: 


ſent , yer ſhe cannot deyiſe her land by Will. Dyer 344. 


If the Husband and Wife both joyne-in' a Statute Re- 


cognizance , this will not bind the Wife, nor ' her Land: 

Ketw.10. | 
All aRts done by a Femme ſole , that be countermandable, 
done ro the diſadvantage of her Husband , if they be noe 
executed 
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executed before the marriage, are countermanded by che 
marciage, whereof ſee Conntermand. 

Bur ſuch aQts as aredone by , or to her, that are or may.be where & what 
forher advantage, are not countermanded by the marriage : «s make « 
So alſo ſuch aRts as are not countermandable : As if.the Conn- {9##1e1912n4 
ſance of a Fine be by her whiles ſhe is ſole, and ſhe marry be- ur fin 4 

fore the recording and finiſhing of ic , yer the Fine may goe where, & whas 
on: So ita Feme ſole deliver a Deed as in Eſcrow to take effe no:. 

as her deed, after certain conditions performed , and before 

they be performed ſhe marry, yet the conditions may be per- 

formed, and the Deed take effeRt according to the i intent _ 

agreement. Dyer 246, 

It a Femme ſole and another have a leaſe for years in Joys 
tenancy, and ſhe takea Husband, yet the Joyn-tenancy doth 
continue and is not determined. 

I; a Leaſe at will be made to a Feme ſole , and ſhe take a 
Husband, this Leaſe is not determined, Plow: 418, Kelw, 

GI, 

In ſome caſes, and for ſome cauſes the Husband| and Wife "_ _—_ 
muſt joyn in the Suit : As if any wrong be done to the perſon, Pro god. pon 
name, orlands of the Wife, before, or during the Coverture, ;.jned by Huſ- 
or if the Suit be upon any Covenant on a leaſe made by the band and wiſe 


— 


Husband and Wife of the Wives Lands, where the Covenant 19%, what 


the Husband 
is made to them both : or ifthe Suit be for any Inheritance, Gill heve alant 


as Lands, Commons, Advowions, or the like , chat doth be. o jenntly with 
long to the Wife. 9 Ed. 4. 52. Dyer 805. 40 Ed. } +3, 31 H bis wife at bis 
6. 3©. (00. 5.16. 97. 59. elction, where, 

Ifan ation of Debt upon arrearages of mon ( where #4 what nor. 
one was receiver to her whiles ſhe was ſole ) rhey muſt both 
joyne, and that though the Auditors were afligned during 
the Coverture in « writ of Detinxe of Charters of the inheri- . 
tance ofthe Wife, they muſt joyne. 

If one have a terme in the right of his wife ( and be outed 
of it ) it ſeems they both muſt joyne in an —_ Firme. 
Bur quere, 47 Ea: 3. 12. Plow. 418, 16 Ed: 4. 1 

If Husbang and Wife make a leaſe for yeares — the Wives 
Land, they muſt joyn in anaRtion of aſt, elle! it is nor good. 
7H.4.15.3 H.6.53: | < 
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In treſpaſle , if the Plaintiff recover apainſt the Husband 
and Wife by falſe verdict, chey muſt both joyn in the actaint. 
But in ſome caſes the the Husband muſt (ve alone, and not 
joyn his Wife with him : Av if goods be delivered by chem 
both, 'the Husband alone muſt bring the Derinxe : Or if an 
Aſſumpſit were made to the Yife to pay to the Husband mo- 
ney , tae Husband alone muſt ſue fr it ; If he fell any of his 
Wives land for meney , he alone muſt ſue for the money, or 
for any goods or chactels that were hers, he alone muſt bring 
the Replevin. But if the goods were his -Wives as Executrix. 
ro another, there he may joyn her with him in the Suir : So 
likewiſe if the goods were taken from her, dum ſola fuit. 46 

Ed.3. 20. (a) 37 H.8. 24 8 Ed 4» (b) 48 Ed.3.18. Fiz, Ke- 
ception 37. eAſſ. 11. Y : 

If he have exccution of a Statute made to his Wife , or ſhe 
had execution before the Marriage, and he is afterwards 0u- 
ſed, he alone may ſue for ie. 37 Aſ. p.1n, #2 

If he ſue for money promiſed him in marriage , he alone 
may ſae for it : But he muſt be adviſed whether at che Com- 
mon-law, or in the Spiricuall Court, for which, ſee Aion [ur 

le caſe and Prohibition, and thele cales, 23 eAſſ: Pl: 70. 45 
Ed: 3. 44. 14 Ed: 4. 32+ 17 Ed: 4, 5.19 Ed: 4. 10, Engliſh 
Lawyer, £97. | 

If a |:afe for years be made, or wardſhip granted to a huſ- 
band and wife , and they be diſturd'd, the husband as it 
fecms may ſue alone, or he may joyn his wite with him, F5tz: 

ojnader in Attion 20. 

If che Wife have a turn to preſent co a Chanrch , and.che 
hysband is let, he alone may ſue for this. 50 Ed: 3. 13. 

In treſpaſſe upon the Statute 5 Rxcb; 2. che husband alone 
may ſue, and fo likewiſe for taking away Charters that doe 
concern the wives inheritance : So if he alone deliver ſuch 
Charters, | 

And in ſome caſes the husband may fue alone, or may joyn 
his wife with him ac his eleRion : As where an Obligation is 
made tochem two during the Coverture: So if an acccomprt 
were to be made to her as her Receiver when ſhe was ſole: 
So if they two make a leaſe of their Land, and (he Leffee 

3 make 
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make Waſte : So i! aRions of the nature of Treſpaſſe for 
wrong done before or after the Coverture on the wives Land 
(a) wherein Damages only are to be recovered, and he alone 
may releaſe it : As where a Reverfion is granted co a husband 
and wife, and the Leſſee break her Covenant : So if ſhe have a 
Rent charge arrear beforethe Marriage : Soif he have a Leaſe 
for life in her tight , and he make a Leaſe for years, and the 
Leffee do «ſte, and the husband have cauſe to bring an aQi- 
on of the Cate : Soif an Aſſize have paſled againſt him and 
bis wite , yet he alone may have the writ of Chawparty : So 
ifa ma bring a writ of Raviſhment of goord upon a poſſelli- 
on Fare #xoris, he may bring it in his own name. If the huf. 
band be Lordyjn the right of his wife, of a Mannor, and they 
have cauſe co bring a writ of Re/cons, he alone , or both of 
chem may ſue : And always where tbe ation may ſurvive the 
Wife , ſhe may joyn inthe Writ : And generally where che 
Hnsbands Releaſe is good, and will barr the Wife , or that 
which is in demand, or to be recovered , cometh meerly and 
only to the Husband, there he may ſuc in his own name if he 
will, as where he ſueth one for chaſing in a free Chaſe, which 
he holds in the right of his Wife, or for Strayes taken of 
Linds holden in the right of his Wife , or fer breaking of a 
houſe , and carrying away the timber of a houſe, or eating 
the Graſſe, &c. which is his Wives Inheritance : So in ſuch 
like caſes where damapes is only to be recovered. H. 6. 37. 
16 Ed.4.83. H.6.53. 43 Ed: 3. 3. 8.26, 21 H.6, 3o, 7 H. 
7.2: 46 Ed: 3.3.8 H. 4. 21. . 

In ſome caſes where there is cauſe of aQion that doth con- here & whar 
cerna Feme Covert, the Suit muſt be brought againſt the afiovs ought to 
Hnsbind and the Wife, forin no caſe can the Wife be ſued ** /#c« jaynily 
in any action without the Husband,, andin ſome caſes the Mey ror 
Husband cannot be ſued without the Wife, as where che ſuit; 77, , hive dove 
is for the recovery of any Land , whereof the Wife hath any by them wing, 
eſtate of free-hold : So if one deliver goods to a Femme ſole, 9 be/o'e the 
who doth after marry, the Hasband and Wife muſt he borh <0v7/®re. 
ſued. If the Husband doe commit Waſte in the Land he hath « 
inthe right of his Wife, the ſuit muſt be againſt chem both :. 

So if a man have caufe to have an ation of the Caſe againſta |, 


Q 2 man 
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Bat not, bt 
aza'nſt the buſ- 
band alone, aud 
wat the one 
way or the 0- 
they at the ele- 
fon of the par- 
ty who ſucih 
them. 


where one of 
them ſhall an- 
ſwer without x 
the other, [ur, 
44 Ed.z.,1. 34 


H.6,19,36 H.6 


1,43 Ed.3.18. 


 41Ed. 3.24. 


I6 Af}. P. 1-3 
H.6. 9.9 Eqd.4« 
23.9 H.6,8.8, 
H.a.6.21 H.4. 
di 


man that hath'land in the right of his Wighhy for not reparati-_ 
ons, whereby his Land was drowned, it mult be againſt chem 
both : So.ifa Leaſe be made to a Husband and Wife for years, 
rendring Rent, Deti»xe for the Rent or Faſt muſt be broughr 
againſt them both. 39 Ed: 5. 17, Coo: 5.11, 62. 5. 52.1 H. 
" '& ;% £5 

If a Femme Covert find goods, and convert them to her own 
uſe , it ſeems the ation muſt be brought againſt them , and 
not againſt the Husband only, if ſhee ſlaunder another, or 
beat him, or do any Treſpaſſe or otherwiſe to him or his, the 
action mnft be conceived againſt them both. Dyer 355.9 Ed: 
4:2. 4-7 H.7.2. M. 31. & 32. 2. Coo. 11.61. b. | 

But in ſome caſes the Husband muſt be ſued alone, as if 
they two make an obligation during the Covertnre, he aloge. 
muſt be ſued npon it. Coo, ſuper Lite, 

If one be Guarden in Chivalry inthe right ofhis wife, and 
2 woman have cauſe to demand Dowey out of the Land,,, he 
muſt ſue the Husband only : So if che wardfhip were granted 
to the Husband and Wife : So if a. Rent be granted out of the 
L+rnJ a man holds in the right of his Wife co another for his 
life, anditþe arrear, and hedyes, here the aRion of Debt 
ſha!l be brought againſt che Husband alone : So if a Wife be 
Guardion in Socage of the Lands of an Infant,and take a Hu(- 
band, for the time before the Marriage, they muſt be joyned, 
bur for the time after the Marriage will lye apanſt him alone. 
Fitz: Dett 180. Briſſ: Aſſ: 56r. Briſſ: 847. 930. 

But an action of Trever and Converſrox 0f the trover of the 
Wife it ſeems may be brought againſt the Husband and wife, 
or the Husband alone. Drapers caſe M.1. ac: B. R, 

If one have a Ward in the right of his wite, and a woman 
have cauſe to bring her writ. of Dower , ſhe muſt have it a- 
gainſt the Husband only;bur if a writ of wardſhip be broughe- 
totecover a Ward , it ſhall be brought againſt them both 
becauſe of voucher. 46 Ea: 3, 25. 

And where the aRion is hrought apainſt the Husband and 
Wife , ſhze muſt be named Wife in the writ : But in no caſe 
may the wife be ſued alone whiles the Husband is living, and 
known to'be fo, 'unleſſe it be in ſome rare caſe whereof the 


Husband- 


| 


T 
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Husband for ſome offence is banished, &-c. 42. E4. 3. 23: 
Itis a Writ lying where Lands are given by a woman to a Cauſa Matri- 
man, on Condition he $shall take the woman to wife by a day, ”onii pretocu- 
and before that day he doth diſable himſelfe, or at the day he 
doth not take her accordingly,chen the Donee may have this 
Writ to recover the land againe. But this is now. out of ule. 
1 1.4.2 H.4.7.18.E4.4:4. F.N ./B.205.C00.2.15, * * of 
It is a Writ that lyeth where a man is feiſed of Lands in fee- C; in vita, 
ſimple, fee-taile,or for terme of his life in the right ofhis wife, 
and doth alien the ſame, and dyeth ; Then the wife ſhall have 
this Writt to recover the Land-ſo aliened.. And if ſhe dye be- 
fore it be recovered, her heire may have a Sur (nim vitae! 
E xp.Termes of the Law p.85: | 
A Feme Covert may commit a fellony, and be principall or z,,, ,,;,;.., 
acceſſory, as another may, as if ſhe kill a man, or ſteale goods, marceys done by 
or receive ſtollen goods without her Husbands privity.; And #7” joyntly or 
ifſhe do ſo, ſhe muſt anſwer it her ſelfs, ifor her Husband j/ cweney ou 
ſhall ſuffer no corporall puniſhment / for her : But if a Feme. HY Neat 
Covert ſteale any thiug by the commandement of her Hulſ- 5, ,,;6.4 {; 
band, or together with her Husband ſhe ſhall be quit, for it them. 
is no fellony in her. Contra if ſhe hold a man whiles her Huſ- 
band kill him, and if she receive goods of her Husbahds ftea- 
ling,though she know it , sheis not acceſſory, for she-is not 
bound to diſcoyer her Husband. 15.E4.4. 1:29. Aſji.40.Stam. 
1ib.1.cap:19. 
Any a& that is high Treaſon in an other shall be ſo in her, 
& for this offence sheis to be burned:So'alſo for Petty Trea- - 
ſon for the killing of her Husband: Dyer 3 32. | | 
Ifa woman do commit any miſdemeanour, as Ryot, Batte- 
ry, &c. for which shee may be indited; and Judgement there- 
upon muſt be againſt her alone, therein she muſt anſwer with- — 
out her Husband, and the Fine put upon: her shall not be le- 
vied upon tier Husbands goods in thoſe cafes, but her body 
muſt anſwer it-, and the King muſt ſtay for his Fine untill she 
be ſole ; But in caſes where for any mifdemeanour' made by 
any Statute, it is otherwiſe provided. {v0.7 1.61.6. | 
It is the ſeperation of two married perſons before coopled Divorce; 
together , by ſentence ofa Judge, for it is impoſſible that after 
| 2 | perſons 


L The Marrap of the Law. Partl1. 


Canſces theresf 


Canſa conſan- 


Evinitatis & 


ffi ulatis. 


perſons pre lawfully married, they imay by any agreement be- 
tween themſelves devide and feparatethemſelves againe. Aſew 
termes of Law.Wamans LaWyer.fo.64. 

And this is ſometimes A vincalo Matrimonij(5 ) which doth 
diſſolve & make a nullity ofche marriag from the beginning, 
and this is weha the divorce is by reaſon of ſome eſſenciall im- 
pediment,as (au/a precontratts,cau/a metus,canſa jrigiditatis 
vel empotentie ( au/a affinitatis vel conſauguinitatis , and this 
divorce that is of this kind, which is perpecuall , makes ſuch a 
nullity of the Marriage ab ;»it;o,that he may take any other 
wife, or she another Husband , that all the children had be- 
tween them , during this marriage, are reputed Baſtards, the 
wifeshall have no Dower , the Husband $hall not be tenant 
by the curteſie, they may ſue one another. Szar. 32. H.'8. 11: 
38:Co0.7.45.9.141.Dier. 147.Rew. 164. ( vo.ſuper.Litt.235, 

The other kind of Divorce is 4 men/a & toro, and this is 
when the Divorceiis Cauſa adultcri; orcau(a profeſſionis which 
is only till reconcilement be had , and doth not diſſolve the 
Marriage, nor produce any of theeffe&ts aforenamed, ſoin 
this caſe the wife may be endowed , andthe children inherit, 
notwithſtanding. The Cauſes of Divorce, do ſometimes pre- 
cede, and ſometimes ſucceed the Marriage, precede, as in all 
the Cauſes before, where there is any ſuch Impediment ; As 
if it be ſo that two be marryed , Infra annes nnbiles , for this 
at their full age, they may be divorced : So if either of the 
ſaid parties be, :ops mentss, at the time of, and alwayes after 
the marriage. 47. E4.3:in ſu#ir.39.Ed 3.32.19.4ſ5i. Pl.2. 

If two be married that be within the degrees of conſangui- 
nity or affinity forbidden , this is cauſe of Divorce. As if a 
woman do marry , her grandfather , father, ſonnes ſonne, or 
Brother of the Whole or of the halfe blood, her Father or her 
Mothers Brother, her Brother or Siſters ſonne, Brother or Si- 
ſters. children-, or a man marryed the Widdow of his Grand- 
father , Father ſonne;ſonnes ſonne,the widdow of his Brother 
or Brothers ſonne , or his Brothers ſonnes ſonne , nor with 
the Grand-mother, Mother, Daughter, Neice,great Aunt or 
Syſter of his Deceaſed wife. Englis Lawyer fo. 71. Stat. 25. 
H8.cap:22. Womans Lawyer. | , 
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If one be a profeſſed infidell, and thother a profeſſed Chri- 
ſian, it ſeems this is cauſe of divorce. . | 

If either of the parties ar the time 'of marriage be 5»habilis 
unable and unfit for procreation-for this cauſe the parties 
may be divorced, and their' after marriage to others, good, 
bur it ſeems it muſt be ſuch as was at the time of the marriage 
for ifit happen after marriage it is no cauſe. Coo.5. 98. Dyer 
179.Engliſh Lawyer. Coo. 6. 66. Cele M 

If one have contraRted marriage before with another, now 
this is ſufficient cauſe of divorce of a latter marriage , with a- 
nother after this precontrat. See the Star. 32. H:8. ca. 
38. 2.& 3.Ed.6.ca.z: 

So alſo if a marriage be made through feare, or. upon any 
ſuch corrupt termes as before , this is cauſe of Divorce. 

Some. cauſes alſo do ſucceed the marriage , as when. it is for 
Aultery or fornication which by the Canon is carnall and 
ſpirituall for they diſſolve Matrimony, when one of the par- 
ties is converted to Chriſtian faith, and thother being an infi- 
deli,will not live with him,out of the 1 Cor.chap.7: 

That which a Divorce doth work and bring forth may be 
ſeen by that which was {ayd before , and by theſe caſes fol- 


lowing. | 


If a man mairy with a woman pre-contraced, and hath IC. The effett and 
ſue by her, this iſſue in iew and trath beareth the firname of fruit thereof. 


his Father : Bur if after they be divorced for the pre-contrat 
there the Iſſue hath loſt his ſirname, and become| a Baſtard 
Coo. 6. fol. 66+ os 


If a Leaſe be madeto x man and his wife during the Co-. © 


verture berweenthem ; now if a Divorce be. made between 
chem for any cauſe that doth difſolve the Marriage, in this 


caſe the Leaſe is determined : Bar if the Divorce be ca»/a «- 


dalterjs, this doth not detemine the Leaſe. Coo, ſuper Litt. 


235+ | : 
: * land be given toa man and his Wife, - and to the-Heyre: 
of their two bodies, and after they are divorced , Can/a pro- 
contraitnc, hereby their eſtate of Inheritance is turned into n 


Joyat eſtace for life. Coo. ſp. Lirt- 28, -  \. 
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Where & what 
things the wife 
ſhall bave a- 
gain aſter the 
Divorce, and 
what afts of 
the Husband 
ſhall binde the 
wife afitr the 
&rvorce, and 
where I what 
Not, 


If the Husband during the coverture make any Diſcontinu- 
ance of his Wives land , orany wayes charge it by granting 
of Rents, Commons, &*c- out of it, or entring into any Sta- 
cute, Grthe like, and afcer, they be divorced : In this caſe ſhe 
ſhall avoyd/all theſe diſcontinuances and charges : And to a- 
voyd thealienations, the Writ of Cas ante Devorciem is Gi- 
ven her, it is co recover the Lands he held in ber righe alone, 
or yntly with him, which he aliencd during the-Coverture ; 
or ſhe may enter by the Statute of 32 H. 8. But ſuch things 
asSare executed, as gifts and ſales of her goods, waſte, ſey. 
{age of Wards, receipts of Rents and prelentments to Beneti- 
ces, and the like, thac were done during the Coverture, ſhall 
ſtand , and cannot be avoided, Br.de arraignment:18 (00.8, 
73» | 

If Lands be given to her Husband and her in Franck-marri- 
age, with her marriage, and after they be divorced, now the 
wife ſhall have all the Land ; and if the Husbane keep ic from 
her, ſhe may ſue him : So if goods were given unto her, with 
the marriage of her Husband , and after they are divorced, 
ſhe ſhall have alfthe goods that are lefc, and not ( bona fide ) 
ſold or ſpent,to her (elf, and may have a Detinxe for to re- 
cover them , or ſhe may ſue in the Spirituall Court ſor them, 
19eAHſſ. Pl. 2. Dier 13. old M. B. 139 6 H.8.7. 

if the Husband during the Coverture releaſe a legacy due 
to his Wife, and after they are divorced, it is ſaid the Releaſe 
is not good to bind the wife : Bur 2xere of this caſe , for I 
think the contrary to be Law. Totty & Stephens. B, R. 44 
Elz; | 

If one that is bound to a woman by obligation marry her, 
and after they be divorced , it ſeems her ation that was ſuſ- 
pended, is now revived. Yet lee 11 H, 7.4. Dyer 140. | 

If lands be given to the Husband and Wife, fo as now they 
have noMoyeties , yet ifthey be afcer divorced , thete ſhall 
be moyties again between them : And if they be Donees in 
eayle, andafter divorced, now they have but Frank-tenant:; 
Brow. T al: 9. & en Perk, Set, 238, 
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It is a double marriage which by the Common Law was an 
;mpediment to a man to demand his Clergy in Felony , er co 
be called co holy Ocders, which is now out of uſe : See Star. 
1 Edw. 6. cap. 12.1 Eliz. cap.7. 18 Ed. 3. cap. 2, Expert 
terms of the LaW. p. 38. => 

A Feme /cle is either a Virgin (6s ) one that was never mar- 
ried, or a widow (5) one that hath been married,and her Huſ- 
band is dead, forthen ſhe is as free as ſhe was before by law 
of God and man. Row. cap. 6. 

No perſon muſt by flittery, fraud, or force, help to convey 
away any Maid under the age of ſixteen yeares that hath any 
oreat eſtate of lands, or goods, out of the cuſtodie, and a- 
gainſt che will of their Parents, or ſuch as have the Jawfull 
cuſtodie of them , nnder payn of impriſonment two years, 
without Bayl or ſuch Fine as the Star-chamber ſhall aſſeſſe : 
Bur Guardens, Maſters and Miftreſſes may take the bodies of 
their Wards and ſervants notwithſtanding. Stet, 4, & 4 
Phli. & Mary, cap. 8. Crompt. Juri/d, f. 30. | 

And if any perſon ſhall deflowr ſuch a Mayden, or contra 
marriage with her without the agreement of her Parents , or 
Governours, he ſhall be impriſoned five years, without Bail, 
or pay ſach Fine as the Star-chamber Conrt will aſſeſſe : And 
if any ſuch Mayden after twelve years of age before 16. ſhall 
conſent to any ſuch contraR againſt her Parents or Tutors a- 
greement or {iking, the next of Kin ſhall have her land 4uring 
her life : and if any man ſhall cake away any ſuch woman a- 
inſt her will, and marry her, this is felony. 7dews Srar.z H. 
7. cap. 2. 39 Eliz. cap. 9. Stat.11, H.7.20- 

If the have any eſtate in tayle, or for life made to her by 
her Husband, or any of his Anceſtors, of his or their land, ſhe 
muſt not alien it,to barr the Heyr,znd if ſhe do, ſhe ſhz!! for- 
feit her eſtate, and he may preſently enter nponher, and pur 
her out, See more in D/continwances , but ſhe way diſpoie 

it for her own life, : I ISLTA 

The widows of the Kings Tenants that held in &apire,muſt 
not enter upon their Dower, or hind 
aſſignment of the Court of Wards. See Dower, Stat 31 H. 
$,46, 17 Ea. x: | | es» in 

R 


This 


Fs 1gamy. 


Feme /olc. 


The reſiraimt of 


Widews: 


pare without licence or - 
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J: {I The wife of a Copy-holder , that holdeth by Widdowes 
I} -  Eftate, muſt do ſuit of Court , be ſubje& to forfeitures, are to 
Lt { be admitted tenants, and appeare and be ordered at the Court' 
iÞ as other Copi- hoJders. 20.Jac.Curia principis, 

1.1% If her Husband die inteſtate, or the Executors named by his 
HE Will, do refuſe; the Adminiſtration of his Goods doth moſt 
487 properly belong to her, and the Ordinary ought to grant it to 
T1148; her, or the next of his kinn, or both, at his diſcrerion. She 

Wa ſhall have Dower 2arentize and Paraphanalia; all which ſee 
| ; \b in their ſeverall titles. Srat.21..8.cap.5. 

FE The bencfi: Che may by Will deviſe the crop of Corn growing upon the 
44 which ve Law ground ſhe holdeth in Nower. Srar.20. H.3.cap.2. 


[$8.4] gives to id: 


aows, 


Acts. 


If any man take away and marry any Womans maid, or 
Widdow againſt her will, and the l:king of her Parents or tu- 
tors, he ſhall be puniſhed as a fellon, and not have the bene- 
fir of his Clergy.Star.3.H.7.2. & 39.E1:4.9. | 


General Rules touching As. 


1, WW irc many joynein an aR, and ſome of them mighe 

not lawfully do it, it ſhall be ſaid the AR of him 
only that might lawfully do it, & not of the reſt. Asif a Patron 
that doth ſuffer an uſurpation by fix Moneths grant an An- 
uity fo /.S. till he do promote him to a Benefice , and after 
he and the uſurper preſent him to that Benefice, this is the 
A ofthe Uſurper inlaw, and therefore the Annuity is not 
determined. So if the Diſleiſee,and the heire of the Deſſciſor, 
that is in by Diſcent,qake a Feoffement by one Deed, & give 
Livery, this ſhall be ſaid the Feoffement of the heir only,and 
the confirmation of the Difſeiſee. Dyer 192.Litr. 

2. The Law regardeth Deeds and As more then words, 
and therefore if mens deeds and words be repugnant, the Law 
will opperate upon the Deeds, and reje& the words. As if one 
make a Deed,and deliver it to the party himſelf as an Eſcrow, 
till certaine Conditions, this ſhall take effe& preſently by the 
Delivery. Coe. 3.26. x 

3. The Law doth more favour and delight in ſubſtantial 

| E 2: Ads 
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Ads, then cireumſtanciall, As in:pleading,ifone plead a Fine 
vyed by a Husband and wife, he need not ſhew how the wife 
was examined, nor beforewhom it was acknowledged , nor 
ſuch like circumſtances P/ow.10. 

4. The Law doth not require neceflary circumſtances. As 
that proceſs ſhould be ſent out to command one to appeare 
in Court , that is alwayes preſent in Court. 2 H.6.1, 

5. A man cannot do an Ae to himfſelfe,and be both Agent 
and patient, unleſſe it be a man that hath a double capacity. 
Therefore a man cannot preſent himſelfe to a Benefice : nor 
make himſelfe an Officer : nor be both Judge and party to be 
judged : nor being Sheriffe, ſummon or warne himfelfe 
nor ſue himſelfe. But a Deane and Chapter in the politique 
capacity may enfeoffe the ſame Deane in his naturall capacity: 
And a man may by way of retainer do an Aetto himſelfe; As 
if he diſſeiſe one of Land out of which he hath a Rent charge, 
he may pay himſelfe. 13.H.8.1 2.14. H.8. 31.Dyer 188.8. H. 
6:29. Litt.147. 

6. Aman ſhall not be ſuffered to do any thing againſt his 
owne Act. R 

7. Every mans a& ſhall be expounded moſt ſtrongly againſt 
him that doth it. P/ow 140. | 

8. When any a is to be done by agreement between par- 
ties, and it is not expreſſed between them, by whom, bur it is 
left doubtfully , it ſhall be done by him that hath moſt skill. 
As if the Condition of an Obligation be,that the Obligeeſhall 
bring to the Obligors ſhop, beinga Taylor , three yards of 

Cloth(which ſhall be ſhapen) and the Obligor ſhall make the 
Obligee a Gown of it: the Obligor that is the Taylor muſt 
ſhape it.g.E4.4.4. 

9. All perſonall Acts muſt be done by the perſon himſelfe, 

and cannot be done by another. 22. Ed. 4.34. | 


of another. And therefore a man outlawed or excommunt- 

cate my ſue as Executor.21. H.6.30. | 
11: The Law hath much regard to the originall of every 
at, Et cujuſque e; potiſrima pars eſt principium. Therefore it 
is that a woman Covert, when ſhe hath but che beginning of 
R 2 |  aticle 
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19. The Law favoureth all Acts that are done in the right 
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a title of Dower by marriage, may barr it by fine, Coo: 10. 


49 
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12. The AR of God ſhall prejudice no man. Neceſcitas 

non habet lege. | 
13.'1,Allthe A&sof Law are very equall and jult.o #4577 

eſt diſpoſitio legis quam hominis. 2 Hi 75. Dir 25. FM BY 


"2:A@5 of Law are of more efficacy then th! As of the + 
party. Fortior e/* di/poſstio legis quam nominis. Cas.9:76.18 57. 
6.40, 

3; Ats of Law'are more eſteemed then AQs of men. And 
therefore Parcners that come to the Land by A&t of Law, 
were enabled by. the common Law to make partition , bur 
not Joyn-tenants or tenementsin Common. 49.E4.3.15. 

' 14, 1, The Law favyoureth things executed more then Acts 
Execu: ory. 

2. The execution of all Execucory things;, :liath'at all times 
retroſpe> to the originall cauſe, and it all maketh but one a& 
though it be due at leverall times. (Cana et origo eſt materia 
negorri.Coo. 1.99. 

| 15: Acs done between Perſons, ſhall not prejudice a ſtran- _ 
ger that is not party nor privy to ſuch act. 

| Res inter alios atte nemini'necere debent.6.repib.(1)Things a- 
mong others ought not to prejudice any man, as ifa tenant 
by an _—_ ſervice aliens , the ſervices ſhall be multiplyed. 
G,rep.l.b. 

| No incumbent ſhall be removed by the Srar. weſtm. 2. by 

'9. Tm.an affiſe of. Darrein preſent purchaſed within the ſix 
Moneths , unlefle the incumbent be named in the Writ.6:rep. 

I. 
| If a Leſſee grant a rentcharge to a ſtranger, and after this 
farrenders to his lefſor, though by the ſurrender , :the terme 
be extinct, yet this ſhall not hurt the eftranger , but that he 
ſhall have his cent. 8.ep.14. | | 

So if A having a rent charge, acknowledges a Recogni- 
Zance to B, and afterwards A: releaſeth the rent to the fore- 


tenant, yet B. may extend this Rent. 7. rep. Lillingtons. ©. 
39.8. 


ins 
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. Soif A.enfeoffe B.upon condition to. be void upon payment 
of one hundred pound to the heirs of Z.Z. enfeoffe {and dy- 
eth,theq tis agreed between A, & the heir of B: that A. ſhall 
pay but thirty two-pound, but yet that one hundred. ponnd 
ſhall be payed, and all that ſhall be repaid- except thirty two 
pound,: whereupon tuch payment and repayment is made,this 
i15no performance of the condition for the eſtate of a third 
perion ſhall not bediveſted by covenous payments between 
parties.5. Rep 96 4. y 

If A make a Leaſe to B. ſaying render rent generally,this 
' rent ſhall go to 4. and his heirs, but if he ſaith render rent 
tb A. this ſhall not go tothe heir. Dyer 45. 4. 

So if eZ.enfeoffe Z. with warranty generally , this warrant 
ſhall go to the heir of Z. but if he ſaith with warrant to B.this 
warrant ſhall not go to the heir of 3. Dyer 45.46. E.2. 

17. Compulſory acts are more favoured in Law then vo- 
luntary Acts. And therefore if an Adminiſtrator pay debts, 
or diſcharge tuneralls, this ſhall be good and bind the Execu- 
tors : In debt for boording , the Defendant may make his 
Law. But if it be by a Jaylos againſt a Priſoner, the Priſoner 
cannot wage his Law, becauſe he is compellable to find the 
Priſoner. Acts that men are forced by neceſfity and compul- 
ſion to do are not regarded. And therefore if a man be made, 
his hand be held and forced to kill another, this is no offence. 
Plow. 19.1fa man do an AG per dxres, it is void and ſhall not 
bind him. 7dem. For neceſſity doth yeild and give place to 
the Lawes of God and man Aath. 12: Exod, 29, 3 Kings 
chep.21. WE, | 

It is where any Action is brought by, or againſt an Infant, 
thereupon motion to the Court or plea, by the Infant in the 
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Compulſions - 


Age Prater, . 


one caſe, or other party,or a ſtranger in ſome caſes, or ſome- . 


times by the Court :it ſelfe, ex officio, the Suit ſhall be ſtayd, 
untill the full age of the demandant or tenant. Brook, age 51 to- 
t0. Fincheley 360. Coo. 6.5. 

In moſt caſes where the heire is" ſned for the Land he hath 
by Diſcent , or for ſomething out of or concerning that 
land , wherein he is by Diſcent , and he bean Infant, there 
upon prayer made , he ſhall have his age allowed him :.. As in 

a Cut 


I bere age ſhal 
be grantedto 
hin or them 
who pray for 
the nonage of 
the def, or. 
tenant, 
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Where aze ſhall 
be gramed,and 
ſuit ſtay ſor tbe 
nonage «f the 
Plaintiff or 
Demaundant. 


a Cuiin vita: A writ of Cuſtomes and ſervices, a Cefſavit, 
when the Infant hath the Tenancy by Deſcent : A writ of 
Der. brought upon an Eſpecialty,as an obligation, Statute, 
or for a Nomixe pxne.A Writ of Error ifhe be tenant: A wric 
of Ayell, ifthe Aion were founded on his own wrong : A 
Writt of Formedon in Diſcender, Coo. 6.5. 9. 85. 3 H.6.46. 
(00. ſuper Et. 290. Fitz. Age. By. Toyntenancy 27.Merton 
CAP. - 

But in ſuch Actions where the Infantis ſuppoſed to come 


to the Land by his own wrong, as if he be a Diſſeilor. And 


in ſuch actions as are found upon the Infants own wrong , as 
in a Ceſſavit of his own ceſſing. And in a per qze Servitia, i- 
gainſt an Infant that hath the Tennancy by diſcent: And in a 
Formedon brought againſt the heirs of one that had an eſtate 
for the life of another*granted to him and his heirs, where he is 
heir by ſpeciall occupancy only: And in a Nuper ebiit,when he 
claimeth as heire from the ſame Anceſtor: And in a Partitione 
facienda, where they are both in poſſeſſion: And in an Attaint: 
And in a Writt of Entry ſar deſſeiſeox to the Anceſtor, if it be 
freſhly purſued: Andina ('*: ia vita, or Sur cuiin vita a- 
gainſt the youched, . being heire to the Husband within age. 
(b)And in a Wrict of Dower,or an Appeale(b)And in a Writt 
of Execution ſued againſt his Lands,upon a Judgement had a- 
gainſt his Father : In all theſe caſes, he ſhall not have his 
age allowed him , neither ſhall the ſuit ſtay for that cauſe. 
Coo.9.85.ſtat.3.Ed 1.46.Dyer 137.Coo.{uper Litt.239 Coo. 6. 
4.Dyer 321. 9 H.6.6.10.H. 4.5.9. 4.6.46. Weſtm. 4. 46. (a) 
Adjudge Eppecas.Tr.4.fac. b)viveeas M.g.fac (w.B. 

In all caſes where it may be preſumed to be in favour to,and 
for the benefit of the infant , leaſt for want of the right and 
full underſtanding ot his caſe, and the truth of the matter,ke 
be prejudiced of the right diſcended to him;though but a bare 
Right diſcend. As in all reall Actions Aunceftrell of the poſ- 
ſeſſion of his Anceſtor. And in all caſes where a bare right in 
Fee-ſimple diſcendeth from any Anceſtor to an Infant( which 
right was onee in opinion) there in any Action Aunceſtrell 
brought by che Infant , the tenant withont —_ any Plea 
may pray the ſuit may ſtay,as in a Writt of Right, as heir to 

| | his 
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his Anceſtor , and lay the Eſplees to be taken in his Anceſtor : 
So in a Formedoz in the Reverter as Heyr to the Donor : So if 
an Infant alien within age, and his Heyr being an Infant ſue a 
Dum fwit iafra atatem : Soifthe Heyr within age bring a Nox 
compos mentis, the Tenant may pray it may ſtay. Andan all a- 
 Rions Auncelſtrell poſſeſſory, as Coſenage, Beſayl, Ayle, &c. 

where the Anceſtor dyes ſeiſed, the Tenants cannot. without 
pleading pray the Suit may ſtay. Andin waſte, or | as 
ris clamat brought by an Infant , the Tenant plead a LAME; 
Suns Impeachment ael waſt , and offer to attorn faving his pri- 
viledg, and pray the Suit may ſtay, it ſhall tay. C0.6. 3.9.85. 
& ſuper Litt.164..G louc.cap.2: | 


In all cafes where it cannot be prefumed to be for the bene- jz4,,0 or. 


fit of the Heyr within age, to havethe ſuit to ſtay : As where 
the Anceſtor dyed ſeiſed, and the land deſcended to the Infant, 
and he hath entred and took the profits, here the ſuit ſhall not 
ſtay. And therefore in all reall ations poſſeſſory,penerally the . 
ſuit ſhall not ſtay for the nonape of the Plaintiff or Demand- 
ant, aSina Writ of Entry ſur aiſeiſon , of a Diſſetſon made to 
the Infant himſelf: In a writ of Right upon a Deforcement to 
the Infant himſelf of the land he had by Diſcent : in &/cheat : 
(efſavit  Dyoit ſur Diſclaimer : Meſne : in Formedon in Ds/- 
cender, unleſſe ſomething be pleaded againſt him , to which he 
cannot be party to try it within age : In a Writ of Ertry ſar 
Diſſei/6n to the Anceſtor,if freſh ſuit be made to the Anceſtor, 
and after the Writ brought , the Anceſtor dyed before tryall 
could be had. See Infant. Coo.6.3.9.85. Weſtm. 1.46. 


A man hath by law for ſeveral purpoſes divers ages alligned pjverſy of a-* 


to him, viz. I2years, at which age he may take the oath of ges. 


Allegiance in the Torn or Leet : 14 years, at which agehe may 
conſent to REY then, or agree to a marriage betore : At 
which age alſo he being an Heyre in Socage , may chooſe his 
Guardian , and at this age he is counted to be of diſcretion : 
15 years, at which age the Lord ſhall have ayd, to make his 
Son Knight : under 21 to be in Ward to the Lord by Knights 
ſervice : under 14 to-be in ward to Guardian in Socage : at 14 
to be out of ward of the Guardian in Socage, and then he may 


chooſe his Guardian : At 21 to be out of ward of Guardian 
| in 
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Counteiepiea of 


agc, 


in Chivalry. So alſo hath a woman divers ages aſſigned to her, 
vizz 7 years, at which age the Lord her Father ſhall have ayd 
of his Tenants to marry his daughter : Nine years , "at which 
age a woman may deſerve and have Dower : | welve years, at 
which age ſhe may conſent to a Marriage then , or agree to a 


' Marriage before : Untill 14 to bein ward, and then co be out 


e of her Anceſtor , ſhe ſhall be out of ward - 16 yeares, 


of mard : 14 years, at which age , if ſhe attained thereunto in 
of: her marriage, if ſhe were under the age of 14. at the 


death ofher Anceſtor : And at, and after 16 years , ſhe is paſt 


the Lords tender of a Husband. Act feven yeares of age, not 
before, ſhe may promiſe marriage to a Husband, See rhe we- 
mans LaWyer. f. 52. Coo.ſuper Litt.78.34 Ed.1. Stat, 3. Dyer 
162.313.Co 7.43.6.67.Liut.204. 3 H.7.1.21 H, 7. 31. Litt. 
ſet.259.35H4.6.40. | 

Allo there be divers ages aſſtpned to men and women both: 
As for the committing of Felony, any age of Diſcretion which 
is in ſome ſooner, in ſome longer , and of this the Judge ſhall 
enquire and judge :-17 years , at which age they may take up- 
on them an Executorſhip, or be an Adminiſtrator : 18 yeares, 
at which age they may make a Teſtament , and make Execu- 
tors for Goods and Chattels: 21. which is the full age of male 
and female, and then, & not till then they may make all man- 
ner of Contradts, alienate their Lands and Goods, and in ſome 
places by ſpeciall cuſtoms ſooner : See. Cuſtewe. Coo. ſuper Lit. 
171.Dot. & Stu. f.113. 

Two Juſtices ofthe Peace in the County , or the head Ofi- 
cer and two Burgeſles in Cities, *c. may appoint any woman 
of the age of twelve years, and under forty. being unmarried, 
and out of ſervice, to ſerve and be retained by year , weeke, 


.or day in ſuch ſort, and for ſuch wages as they ſhall think 
meet, and ifſhe refuſe, they may commit her to priſon till ſhe | 


ſhall be bound to ſerve. Szar. 5.Eliz.cap.4. 

It is when one bringethan ation , and the Tenant or De- 
fendant either for his nonage, or the nonage of the Plaintiff 
or Demandant prayeth that the ſuit may ſtay , and thereupon 
the other replyeth, and ſheweth cauſe why it ſhould not ftay, 
this reply is called a Counter-plea of the age. Terms,ley:{oun- 
ter-plea. Regularly 
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| Regularly one and the ſame perſon cannot; be Agent Agent, & 2a 


and Patient in the ſame Act unleſle ir be in a divers capacity, 
or in caſe of neceflity : And ſo-one of the Chapter may infeoff 
the Dean and Chapter , and he ſhall cake with the reft by his 
own livery. The Wife ofa Tenant in Socage may endow her 
ſelfe, an Executor pay himſelf, and a Diſſeiſor retain a Rent 
due to him out of the Land. Bot unleſle it be in ſuch caſes this 
rule holdeth. (4) And therefore it is, that a man cannot be 
Judg in bis own cauſe : The Cenſors cannot be Judges to give 
ſentence. Miniſters to make ſummons, and parties to bavye the 
Andhenceitis, If a man have Co- 
nuſans of all manner of Pleas before him within his Mannor of 
Dale , that he ſhall not hold plea in a matter wherein himſelf 
is party. 2uia iniquum eff aliquens [ui rei eſſe judicem. Vide 
Accard: eAttorament, Acceptance, Relation, Teſtament, Baron &- 
Feme, Contratt.Coo.1.137.8.118.13.H.8.15.(4)Coo.8.118. 
Agreement is the coupling or knitting together of two or 


halfe of the Forfeiture : 


OY . 


Agreement. 


wt” 


more mindsin any thing already done, or to bedone. And 
Diſagreement is the contrary to this when their minds are not 
united. Plow. 6. Terms ley. 


Aſſent, &+ Diſ+ 
apreement, 


Agreement or Diſagreement is diverſly diſtiaguiſhed. For 
it is either reall, (;) that which doth concern lands : Or perſo- 
nall (;) that which doth concern other matters : And theſe 
are alſo either Generall or Speciall : And both theſe are alſo 
Expreſſe, or Implyed'. Alſo Verball or Atuall: And allo Ex- 
ecuted, or Execatory. That which is Execated, is either pre- 
cedent , as when goods are fold for money , and the money is 
payd ; Or when the Husband doth agree his Wife ſhall make a 
Will, and ſhe doth ſo, or elſe it is /»b/equent. As when one 
doth diſſeiſe another to my uſe,and after I agree to it; Or the 
Executor doth affent to a Legacy given , or the Leſſee agree 
to the grant of the Reverſion. That which Is Execatory, is.alſo 
either grounded on certainty,as when the agreement is'to pay 
ten pounds for ten buſhels of Barley at Michaelmas : Or elſe 
itis grounded on uncertainty , as where I do agree with ano- 
ther at a price for all his wood, if I like it when I fee it. Plow. 
6, Perk,4F5.( 00.3 .26.Stat.25.Ea.3.cap.3.44 Ed.3z.37.18 Ed. 
4.15.Stat.26, H.8.3.14 H.8.24. | 
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The efficacy & 


Q] Agreements of the parties in many caſes will change the 


operairon ef a- Ccourle of the Law , as the rule is, edns & conventio vineunt 


grrement ad 


"legem: ; as though a Leſſee for life or yeares be to have Houſe- 


&7/agreem-B's Hoot, &c. and be not to cut tymber by Law , yet. by agree- 


1 hat aft ſhall 
be ſatd to be a 
good agrec met 
ſor the venefit 
or prepudice of 
them which a- | 


Lk(C. 


ment he may be abridgd of the one, 'or granted the other : Al- 
ſo this will help faults and errours in proceſle and proceedings 
of Law, juxta illud, Conſenſus tollit errorem. Alto diſagree- 
ment will make a nullity of a thing that before had eſſence; as 
if a Deed be made to a Feme Covert, and the Husband do af- 
ter diſagree tO it. C0c.4.62.64. 5,36. 40. Coo.5:119. 

If one promiſe to my Wife, that if I releaſe 7.S. out of Exe- 
cution, whois at my Suit; that if 7.S. do not pay me the mony 
by ſuch a day, he will ; and when I heareofit , 1 doe enlarge 
him, this is an actuall or 1mplyed agreement , on which I may 
ground an Action. 27 H.8. 24. 
| Tfonedeviſe a Tearm to c-. for life, the Remainder to B. 


for all the Tearm, and make A. his Executor and dye : And 
after A. the Executor comes to B. and intreats him to releaſe 
all his intereſt in the Term to A. and he doth ſo, and A. doth 
"accept it; This is an aQnall aſſent to the Deviſe. Co, 10.52. 


IfanEſtate were made in Fee-ſimple or tayle to a man and 


| his Wife , and he dye (;) and he have not diſagreed to it, now 
this is an agreement in Law, and veſteth theeſtate in her , and 
| if ſhe after his death enter into theLand, and take the profits, 
this is an aQtuall agreement, and good to bind her, though 
| ſheſay nevera word, or doit never {ſo ſecretly. Cu. 3. 26. 


{ 00.44 | 
If there be Lord and Tenant, and the Tenant enfeoff the 


| Lordanda Stranger , and give livery to the ſtranger in the 


name of both,-and after the Lord doth enter and take the pro- 
fits, this is a good agreement in the Lord. Cov. 3. 26. 10 Ed. 
& 12. 

If Lands be given to the Husband and Wife in tayle, and 
after che Statute of 32 H. 8: the Husband alien the Land to the 


| uſe of him and his Heyrs , and after deviſe it to his Wife for 


life, and dye, and after his life ſhe doth enter , clayming only 
the eſtate for life, this is a good aprement to barr her of ta- 
king or claiming aty other eſtate : But if the agreement had 

been 
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been by word only , it had been nothing worth: Co. 3. 26: 
Dyer 351. 

An agreement as an Attoroment or the like may be good in 
the abſence of the party for whom it is. (v0. 2.69, 

Ifthe Husband and Wife ſell the Land of the Wife for mo- 
ney by word, and after they two leyye a Fine to the Vendee 
and his Heyrs, this will bind the W.fe without any writing to 
prove her affent or agreement. (%o. 2.57. 

If an Infant a parcener that, hath made d.viſion, do after at 
his full age take the profics of the part allotted to him ; this is 
a good agreement affirming the diviſion , but the taking of 
the profits of a moye: y doth not fo. Coo. ſuper Litr. fol. 171: 

It an Infant undet the age ofconſent for Marriage endow hat nor. 
his Wife ad oftium Ecleſiz without deed , and after when he is 
of age of conſent agree to it, yet this agreement will aot make 
the Endowment good. Perk. 438. 

If an Eſtate be made in Fee-ſimple , or Fee-tayle to a man 
and his Wife, and che Husband dye, and the Wife before her 
Entry ſay ſhe doth agree to her Eſtate, or uſe the like words, 
yet this will not bind her where ſhee doth demand Dower ina | 
Court of Record, but that ſhe 'may there wave it, Coo. 3. 

26. 

Ifan Obligation be made to my uſe , and being tendred to 
me, I refuſe it, and after againI agree to it, and will accept it : 
now this agreement after will not make the obligation” that 
was voyd by my refuſall good again. {v. 5. 119. | 

If a deviſe be made of any goods or Chattels, the agreement ben the agyee- 
of the Executor is neceſſary , and the Legatee cannot take the *#t of any 
thing deviſed without the aſſent ofthe Executor , but he will pr yada 

- oo | ot | pey- 
be a treſpaſler in ſo doing to the Executor. Yide Teſtament. /,4;ov of any 
Co0.10 47. Plow. 540. th:ug done. 

Ifa Rever{ion be granted of an eſtate for life or| years ,. or 
aRent in being ; in moſt _ is needfull the tetjant for life 
or years, or the terr-tenantAo agree , elſe the grant is.not 
g£00d. Vide Attornment. Plow. 25. | 

If /.S. diſſciſe another to my uſe, I 2m no Diſlciſor, nor 
have any free-hold till I agree to the Diſſeiſon , but he is the 
tenant till then : And after I have agreed to it, | am the Te- 

Sy 2 nant, 
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nant and ſeifed of the freehold. 12. 4.4 9. Perk.47. 
| If a tenant in tayle make an exchange and dye;and the Land 
taken in exchange, diſcend to his iſſue, in this cate th agree- 
ment ofthe Iffue is requiſite , for the exchange is notFood 
till chen. 14. H.6.2. : 
| If a Feme Covert make a Tcſtament,the Husband muſt agree 
toit, elſe it is not good C9. 4.51. 

If a Feme Covert be ai Executrix, ſhe cannot releaſe any 
Debt or duty to the Teſtator without the aſſent of the Hul- 
band. C'oo.5.27. : 

If any eſtate in poſſeſſion or Remainder, or Reverſion by 
deviſe , or a&texecuted for lite, in Fee, or otherwiſe be made 
to me, I muſt apree to it,utill it bein me, for] may refuſe 
it. D:&. & ſtn.119 6. W_ | 

If a Releaſe, obligation , or Deed be made tome, and de- 
livered to another to my ute, here there is no need pf any a- 
ereement to make the Deed go00 ! or veltthe things in me:Burt 
if I diſagree to it, by this I make tae Deed void. (40.3. 26.Dyer 
167.Br.5 Cqo.5.119. _—_ 

Ifan-Eftate be made to a woman Covert, there: needs no 
agreement of the Husband to veſt the Eſtate in him. 3 H. 
7.9. 

_ If a woman hunt a Right or title of entrie into any land;and 
ſhee take a Husband, and he enter here needs no agreement 
.| of the wife to veſt the Free- hold in her : Soif an Infant have 
aripghr or title of Entry, and a ſtranger enter to his uſe, the 
'Eftace is in him without agreement: Pcrk. 46.47. | 

If the Husband and wife levye a Fine of the Land of the wite, 
'andthe Husband alone declare the uſe, this will bindche wife, 
| and her agreement to the limitation of the uſes is not need- 

| full, Coo. Perk.2 57. | 

' Ifa Feoffement be made to a Woman Covert, her Husband 
wpar aft ſhall | being beyond the Sea and when he returne being not content 
þ- ſaid to be a with the Feoflement, he will not ſuffer his wite to take the 
diſagreement | grofits, nor to continue the Seiſon , but doth himſelfe, and 
for the benefit | .1{6 cauſeth her to rej:nquiſh the occupation ; now hereby he 
er #r0j4d:6%, 9) ſhall be diſcharged of d for the time after his rel 
Ei, w-:cþ iſ. Tall be diſcharged of damages, for the time after his relin- 


agrecth, | quiſhmenr ifthe Feoffor were a.Diffeiſor. Perk. 14. 


B'nere tote. 


if 
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If there be Lord and. tenant, and the tenant by Deed in- 
feoffe the Lord and a ſtranger ; and pive livery. to the ſtran- 
ger in the name of both, and after the Lord enter;and diftrain 
tor the Seigniory; this act coth amount to a diſagreement. of 
the Feoffment and doth devett the Franck tenant out of the 
Lord: {0.3.26.12.E4.4.12. 

. Tf Landsbe given to the Husband and wife in tayle ; and 
after the Srar.of 32.H.8. the Husband Ahen to the uſe of him 
and his heirs; and then deviſe the Land to his wife for life. And 
after his death ſhe enter clayming for lite only ; this is a Diſ- 
agreement to the Eſtate tayle (0.3 26.Dyer 351. * 

If a woman Covert have a joynture made to her after mar- 
riage, and after her Husbands death , ſhe brings a Writ of 
Dower for her thirds; This is a diſagreement to the Joynture. 
Coo 4.5. | 

If 6, PW marry 1»fra annes Nubiles, and after before a- 

\ ny agreement when he is of age of conſent, he marry another; 
this 15 a good Diſagreement, without any words of Diſagree- 
ment at ail. And it ſeems that Diſagreement, though it be not 
before the Ordinary is good , and they may not marry elfe- 
where, but the Ordinary may puniſh itz Rebin/ons caſe. Caria 
7. fac.Broo.gard. 124 Coo. ſuper Litt.f.79.4.b. 


If one deviſe Land to his heir in tayle, the Remainder over at xr. 


| toa ttranger, and the heir enter and diſagree to the deviſe,gnd 
fay he will have it in Fee, yet he ſhall have but an Eſtate tayle_ 
only. P low.545:Perk.569. 

If one agree to give me twenty pounds for a parcell of . 
wood,if he like it when he ſee it, and when he ſee it he do | ke 
it; now he cannot afterwards difagree to it , to make void 
the contra againe.18. E4.4. 15. | 

If tenant in Precipe agree not in . he Countrey, this is not 
fufficient to barr the free-hold. 12. H.4.21. Br. ſurrender 28. 
11.H.4.62.6. Aſſ.p.2. Kell. 116. b. $.rep.61,6. Encounter 27. 
Aſſ-p.37.Br.ſurrender 28.6-2Aſ.p.2. | 

If Lands be given to a Husband and wife in tayle, or in 
Fee, and the Husband dyeth , and the wife doth afterwards . 
diſagree to the eſtate by words in the Countrey, and faith ſhe 
will not have it,or the like, this verball wayver 1n the .Coun- 

try. . 
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propeity, 


"bereand in 
what caſe after. 
agreement one 
may diſagree, 

. Where other# 


wiſe. 


try, will not deveſt the Franck tenement out of her, but ſhe 
may enter when ſhe will after , notwithſtanding , unleſle it be 


in caſe where ſhe will demand Dower of by the Statute. 27. 
H.8.cap.10.( 00.3 .26. 


Ifan Eſtate were made to a man and his wife and he dye, 


and the Lord ſuppofing the Husband to dye ſole ſeiſed,afligne 
' the Wife her dower by word; which ſhe accepted,yet ſhe hath 


the free-hold of the whole in her , and this agreement ſhall 
not prejudice her. 00.3.26. 
If a Feoffement were made to four , and livery is made to 


| three, inthe name of the reſt, aud the fourth when he ſeeth 


the Deed ſaith , that he will not agree to it,nor have any thing 


| inthe Land : yet this diſagreement will not deveſt the free- 
| hold, for his diſagreement muſt be in a Court of Record, So 
' if a Feoffment be made to the Lord and a ſtranger by the te- 
' nant, and the Lord by word diſagree to it : this is no diſa- 


. | greement to deveſt the eſtate. Coo.3. 26. 10.E4.4.12. 
'rhere and mn | 
what caſe the 
diſagreement of 
any pe:ſon is | 

maceſſary for the 
arveſting of 


any intereſt, of if her Husband will avoyd it , he muſt diſagree to it, for it is 


| in himtill diſagreement : So if any Eſtate be made to the Huſ- 
| bandand wife during the Coverture , and ſhe would avoid it 
| after his death ; ſhe muſt diſagree toit, then , for till then it 


If an Obligation be made to me,and deliverd to my uſe,now 
if I will avoyd it , I muſt diſagree to it when I heareof it. So 
ifa Deed of gift be made to me of Goods; if I will avoyd it 


muſt diſagree to it, and by this the property will be deveſted: 


So ifany Eftate or an Obligation be made to a Feme Coverr, 


ſhall bein her: if an Infant be marryed i»fra annos nubiles,and 
he would avoyd it after,it muſt be by Diſagreement. (0.3.:6. 
27. Dyer.167.Dyer 49.Perk_ 43.Coo.5-119. 3 H. 6. 59. roo, 
6.Coo 6.22.Perk 438. 

- Ifche Husband and wife levy a Fine of the Land of the 
wife, and the Husband alone declare the ufes, if the wife will 
avoyd this or alter the limitation, ſhe muſt diſagree to that 
Declaration,and make her Diſagreement to appear. Co0-2.57. 

. Regularly where a man hath once difagreed to the party 
himſelf unto whom the agreement or Diſagreement is to be 
made; he can never after agree. But if perſons marryed with- 
in age of conſent do afterwards before that age, by word or 

En. - writing 
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writing under their hands or before their Parents diſagree or 
marry others; yet after their years of conſent, they may agree 
againe, and make the marriage good: Burt after diſagreement 
at age of conſent, no new agreement without a new marri- 
age ſhall make it good. 27. H.8. Robinſons caſe (uria p. 7. Fac: 
'Coo.B.Coo,ſuper Litt f.79. : 

This is applyed to a ſpeciall kind of agreement, made either 
between Coparceners (which may be made without writing) 
as to preſent to a Benefice by Turn, or the like : But it can- 
not be between tenants in Common without writing, for in 
a 9. Impedit, the Compoſition muſt be ſhewed , but if once 
every one have had his turn according to the compoſition, 
: then after the compoſition need not be ſhewed.: Or it may 


be heretofore between the Parſon , and one of his Pariſh, to - 


be diſcharged of paying Tythes for ſomethingagreed on , or 
between the Parſon and Vicar called ſometimes an Indow- 
ment. Dyer 29. 194.C00.2.38.44+-46.47. Coo, 6:6. 

In the compolition between the Parſon and Vicar, uſage is 
much regarded; for though the Compoſition be,that the Vicar 
ſhould have Garba, yet if he have never had but Hay, he 
ſhall have no more now. Smiths cale adjudge. | 

If the Compoſition be , that the Parſon ſhall have all the 
Tyth-corne, and the Vicar all other Tythies ; and one ſow 
his arrable Land with Saffron, the Vicar ſhall have it. Vicar 
de Farnhams cafe Tr. I. ac.Coo:B. 


Bs 


Compoſition. 


How it ſhall be 
taken, 


It iscommonly held.That ifthe Vicar be to have the Tythes 


of all the Croftsin ſuch a place , that yet heſhall not have. 


the Tythes of the Crofts, parcell of the Parſonage, and if he 
be to have the Tythes of all the Dove-houſes of the place, 
yet he ſhall not have the Tithes of the Dove-houſes belonging 
to the Parſonage. | 

If the Vicar by the endowment , be to have the Tith Hay of 


all the Meadows in ſuch a place, yet he ſhall not hereby have 


any more but the Tithes of thoſe that were Meadows at the 
time of the indowment, and not of thoſe grounds that were 
made Meadow ſince the endowment. -| 
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By Baron Drham a"difference was taken, where an En- 
dowment is locall, as where the Vicar doth claym to have all 
the Tythes in ſuch grounds, or in ſuch a Dower , and he hath 
always had the Tythe of that place , and it hath never been 
ſowed, and he have no tythes but the ſmall tythes of the reſt 
.of the Pariſh by the Endowment ; yet ific be new ſowed , he 
ſhall have the tythe of the Corn : But if he be to have the ſmal 


[Tythes generally , and hee hath always had Tythes in ſuch a ' 


place, and it was never ſowed, and now it is ſowed to Corn, 


1n this caſe he ſhall not have the Corn. 8 Car. & Sarum A/- 
| fiſes. ; 


Arbitrment. 


It is an Award, Dtermination, Or fudgement which one or 


' more doth make at the requeſt or agreement of two or more, 
-for and upon ſome Debt, Treſpaſſe, or Controverſie between 
|them; for the ending and deciding of which , the parties have 
choſen and authorized them as Judg or Judges. Ir is a Judge- 
' ment given by ſuch as are eleed by the parties unto the con- 
| troverſie , for the ending and pacifying of the ſayd contro- 
 verſie according to the (ompromiſe and Submiſſion, and agree- 
| able to reaſon and conſcience. And therefore they are called 


Arbitrators. 


eArbitrators, Judges indifferently ehoſen by the parties that 
have power to give a definitive ſentence in the matters of dif- 


| ference, and this Award or Sentence is called a ?udgment. 


The difference | 
aud agreement | 
between arbi- | 
trement 4. d an 
accord, | 


This doth differ from an Accord herein only , that this is 
made by the parties themſelves, and that by the mediation of 
Friends. 

2 Thisis no plea to an Action upon the things accorded, if 
the thing awarded be not done, for there be meanes to com- 


| pell the doing of it; but that is a good plea'to any action 
| brought upon any thing put in Arbirremert, though the thing 
| awarded be not done; if there be means to compell him to ir, 
| thatwas awarded todo it. 19 H: 6. 37. Plow: 11.Kelw:121 


Dyer 75+ | 

An Ompire isthe ſame in effet with an Arbitrator : Index 
honorarins, non a lege datus,{ed ab ijs qui litigant elefFus qui to- 
tins rei habet, poteſtatem ad arbitrandum non ex lege & ſtrifto ju- 
re, ſed prout ipſe equum eſſe exiſtimet. And he is by the parties 


| toorder the matter, if the AFbitrators cannot agree, or do not 


make the Award by the time ſett. A Sub- 
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A Submiſſion or Compromiſe , Compromsfſur eſt ſimulranea Submiſſion or 
illa partinm promiſſio , qua ſua ſponte ad alicuyns boni viri ar- Lo onmſc, 
bitrium [uam remittunt controverſiaam : And this is ſometimes x 
in writing (which alſo may be made by the parties recipro- 
cally , or to the Arbitrator) as by Obligation, Recognizance, 

Covenant, &c. or by word only , and both theſe are ſome- 
times abſolute, and ſometimes conditionall, as1f the award be 
made by a day , &c. and ſometimes penerall of all matters, 
and ſometimes particular of ſome one or more matters. And 
{ this isalſo expreſs, or implyed:For in an Obligation or Aſump- 
| S/:rtoabidean Awardis an implyed ſmbmiſfion, & upon a bare 

ſubmiſſion , an Aion may be brought if the eHw4r4 be not 

performed, if it be to pay money, &c. Coo. 10. 131. 5.78.20 

H.6.18. Brown & Dennigers caſe.Trin.18.f ac. Ciprian Salters 

caſe, p.9. 

The fruit and effeR of an Arbitrewent is this; that if it bea 74, pup as 
good and binding Arbirremext, and any thing be given or a- effe# of 4 br- 
warded for any wrong done in recompence, and it be either *emere. 
payd or performed : Or if it be ſuch a thing for which the par- 
ty to whom it is awarded hath means to come by it, or ſome 
thing in amends for not performance of it , as where there is 
an I or Aſ«mp/it to peformit, it is an Extinguiſh- 
ment of the wrong and controverſie thereabout ; ſo ghat the 
cauſes of Suit before , tr4»/ſiunt in rem jadicatam, infomuch 
that if the party ſue again for any of thoſe matters whereupon 
the eAward hath been made; that Award being pleaded to it, 
will be a barr to him in his Suit ; As if he ſay , that they fub- 
mitted to the {ward of /.S for that matter alone,or that with 
others,and that 7.S. awarded him to pay ſo much money ſuch |, 

a day, and that the day of payment 1s not yet come (for an 

Arbitrement that one of the parties ſhall pay money, doth give 

an aftion for the money): Or ifit be paſt, then that he payd, 

or at leaſt tendred the money at the day {for ſo he mult {ay ) : 

But if the party pay not the money, then is the other party 
reſtored to his firſt ation ; yet ſo as. it isat his; election. , to 

have a writ of Detinze upon the Award, or to ſuc upon the 

tirſt cauſes; but if payment be made, the firſt wrong is alogy 
| ther determined by the Award: And if the Submiſſion be by 
T 
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Obligation , and the Award be that one ſhall pay the other 
'money, the party may have an ation upon the Obligation, or 
| upon the e{wardat his choyle. 21 £4; 4. 41. 33 H.6. Butif 
there were a Submiſſion, and no Award, or an Award that is 
' not good in Law , which is all one with no. Award, or there 
| be only a bare S»bm;ſion without Bond or Aſuwmpſir, and the 
| Award be to do ſuch a thing as for which the party ro whom 
it ſhould be done hath no remedy, being a collatrerall thing as 
to make a feoffmenr, &c. or any thing elſe but payment of 
| money ; In theſe caſes the' party ſhall not be barred in any 
| Suit upon the matters put tnto compremiſe, neither will any 
_ ation lye for the not performance of fach an Award. Ex 
| nulla ſubmiſſione non oritur attio : But if the Submiſſion be by 
Obligation, or an Aſſumpſit, and a Collaterall a& be awarded 
| to be done, and it be not done, the Obligation 1s forfeit, or 
| the money promiſed to be paid by the Aſ«mpſit, if it were not 
| performed, may be recovered. 6 H.7.1.11.Plow.6.49E4: 3.3. 
 20H.6.41.9 Ed:4.51.6 H.7.11.8 H 6.25. Dyer 75.(%. 5.78 
| 5 E4a:4.7.16 Ed:4.9. 9 Ed.4.51. 20 H.6 12.40. 5 Ed: 4.7,8 
' Hl.6.25.16 Ea.4-8. 49 Ed:3.3.33 H.6.2.4 H.6.1.21 H.7. 
28. 9 Ed 4:44.Plow:6. 5 Ea:4 47.19 H.6.38. 19 H. 6.38. 20 
. H.6.9.5 Ed:4.7. 9 Ea:4. 44. Coo: 5. Samns caſe. 
An a&ion lyeth for non-performance of every award upon 
meer Submiſſion, although it be ts perform a collaterall a&t 
as to make a releaſe , and ſhall declare upon a mutuall pro- 
miſe to perform the award. 20 H, 6. 20. A 10Rep. 131, A. 
Trin. 18 far. B: B: le Roy: Broom & Dening. f 
a biads. . The award of a perſonal chatrel, as if an award be that 7:S. 
ment can give * One of the parties ſhal have a houſe in queſtion between them, 
no title concer- doth alter the-property,& give it to /:S: ſo that 7. S:may have 
wing free hold, an ation of Detinue for it : And ſo alſo it ſeems it doth of a 
nor lind a Chattel reall But in reall matters which concern Free-hold, 
"gh. an Arbitrement can neither give a Title,nor binda Right. Dyer . 
183. 21 H: 7.29. 14 H: 4-19. Tn hah 
But if the Atvard that is made be faulty in any of the parti- 
culars following, or there be never any Award made, then for 
not performing ſuch a part of the Award as is not good, no 
. Action wil lye upon the 06/igation or Aſſumpſit to perform it, 
neither 
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neither doth the Award in that caſe where-it is defeRtive pro= 2 
duce ahy effec, for no ation will lye upon it. C0: 10. 131; : 
Hayns verſus Honwywoed, M. 4. fac. 

The Husband may ſubmit himfelf to an Award for bimſelfe what perſons 
and his Wife forthe goods and chattels hee hath'in the right, may ſunt to 
and by reaſon of his Wife, and this will bind the Wife. It 4# award, and 
ſeems alſo that an Infant may ſubmit to any Award , and it —_ ſhall be 
will bind him as well as if he were of full age. 21 H:7: 29. 13 F ws wtf 
H:4.12. 10 H:6 14. las? 

If divers have done 4 wrong to one, and one of theſe and what not. 
. heto whom'tht wrong is done:may ſubmit to the Award, and 
ifan Award be made, the others that were rio parties to the 
Submiſſion, may take advantage of it to extinguiſh the wroſig, 
7H:4.31. 20H: 6.12, 

A ſubmiſſion to an Award by a Deputy, as if the one party 
himſelf, and a Deputy for, and inthe name of the other ſub- 
mitto an eLrard, this is a-good ſubmiſſion, and the Award 
that ſhall be made upon it will be good. Dyer 270. 

If divers be parties to the S#b»i//tor, and one ſubmit at one 
time , and another at another time, it ſeems this is not a good 
Submiffion; -but they muſt ſubinit all ar onetime..4 uſt. Bridg. 

If the Submiffion be of all a&ions,cauſes- of action are not 
conteyned within this. Coo:/#per Litr:28 5 

But if the Submiſſion be'of one thing , within it may be in» 19 a Submi/- 
cluded any thing incident to that thing;8& ofit an Arbitrement ſion ſhall be ex- 
may be made within this Submiſſion. 8H: 6. 18, 1984: 4.1.5 Prinded, 
7.23 

If the Submiſſion be by obligation with condition to per- 
form the Award;ſo as it be deliver'd atriq; eoram before a day : 
now by this it muſt be delivered to each ofthe: patties, elſe it is 
'nort fufficient. Br: ( onditton. hg 

Though a Sibmiſfion be'by wotrd'or writliigs, and' be na- Counte:- 
ked,'or clqathed and joyned'wirhan undertaking by Obligati- mand of a ſub- 
on or Aſſumpſit , yet before the Award 'be made , it may be* */{fon where 
countermanded, and the Arbitrators diſcharged of the work, voy _ en 
but with theſe differences. be good, and 

x That where there is a naked Submiſſiori by word , that where nor. 
maybe revoked'by word ; Ry ifit be in writing, the Counter: 

; 2 man 
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mand muft be by writing, for it muſt be eodem: modo, as the Sub- 
miſfion is. . 

2 If the Submiſſion be naked, and either of the parties conn- 
termand it , and diſcharge the Arbitrators, the other hath no 
remedie againſt him : But if he undertake by E/pecialty , or 
Aſſumpſir to abide the Award of 7. S. and doe countermand, 
and revoke it ; thongh the Revocation be good, yer he is (ub- 
x to ſuit on the Eſpecialty or promiſe , for he hath broken 
his promiſe. 

3 In both and af! theſe caſes where the party will have his 
Submiſſion revoked, he muſt give notice of his mind therein 
co the Arbitrators. But if there be two or more ofthe one 
ſide that do ſubmit to the :{ward, one of them cannot revoke 
the Submiſſion without the reſt, eſpecially if it be by Deed (. 
8. Br. Fitz: Arbitr:21:(v0:5.78.21 H:6:30:5 Ed:4.3.8 Ed:4: 
10.8 Ed:4:12:10: 28 H:6:6:21 H:6:30: 

When the parties have ſubmitted themſelves, the Arbirra- 
cors may either refufe to meddle with it, or accept the bur- 
then of it : And if they will accept it, the parties are to notifie 
their controverſies to them , or elſe chey are not to take any 
notice of it ( but they cannot enjoyn any. oath to Witneſſes, & 
yet may take any evidence that any man will voluntarily by 
oath confirm ) after they have underſtood the cauſe, & heard 
the parties and matters fully, they muſt make their award /e- 
cunaum allegata & probata, and they muſt doe this themſclves, 
for they cannot transfer their power to another, or make De= 
puties, ( tor an c-Lward ſo made will not be good ) becauſe 
they are Judges of the matter by conſent. After they have 
made the Award , if by the Submiſſion it be provided for, 
that it ſhall be publiſhed or notified, ther-it muſt be done, and 
ſo dane as the Submiſſion is;: as if the condition be,that it ſhall 
be by writingthem ſo : if.to all the parties, then ſoit muſt be, 
and till then it is no good eLvard. Bur if ic be leſt to the dif 


' ctetion of the Arbitrators, and no order be taken by the Sub- 


miſlion fer the publication of it, the Arbitrators are not 
Bound (but in honeftie) to notifie it, and the partiesare bound 
totake notice of it ; but if one be to doe a thing that depends 


upon another thing firſt co be done by the other party , he 


muſt 


* 


c. 
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muſt have notice ofthis. 8 E4.4.10.47.E4.3.21.Coo.5.Sawons 
caſe.$.98.8 Ed.4:11.8 Ed 4.21.1H.7.5.Plw.218.Ce0.4.82: 
5.103.8.82.8 £4:4. 21 20 Ed.q8 
Ifthe ſubmiſſion be, thar the Award ſhall be delivered to 
the party, &c. before a day if he defire it,if he deſire it not., 
he/muſt rake notice of it at his peril. 8 Fd. 421 $ 21. 
If divers of the one ſide and divers of the other, ſubmit them- 
ſelves to the Award of divers, the Arbitrators may make an 
Award for matters between them joyntly,and for matters be- 
eween them ſeverally: And they may make an Award between 
fome of the one part and ſome of the other , and not meddle 
with the reſt,unleſſe the ſubmiſſion be ſo,as they muſt meddle 
with all or none: For an Arbitrator may proteſt againſt med- 
ling with ſome parcell , and make an Award of the reſt, ifthe 
ſubmiſſion will warrant it , andan Award made of that par- 
cell which is within che fubmiſſion,is good.z R 3. 18 21 H 
' 7 29 Plow: 289 22 Ed. 422 19 H 6.6. 

The moſt proper matters for Arbitremen:s , are perſonall 
wrongs , and uncertiine duties, as Treſpaſſes, and the like: 
But moſt things may be referred coArbitrement, as differences 
about Land, and Rates therein : Chatcells reall or perſonall, 
choſes in Action;Reckonings , Accompts, and the like. Dyer 
183 Coo 5 78: 

But Arbitrators cannot diſpoſe of Land by their Judgement 
( As the Chancery and a Judgement at the Common law 
can do) yet they may award, that one party ſhall. enjoy it, 
and the other net diſturb him: Or.chat che one. ſhall give 
the other a Bond for quiet enjoying,or the like. And if there 
be any Eſpecialty or Aſſumpfit to performe the Award, and 
he do:not ; he may ſue upan it: Frechold is no: arbicrable, 
9 H.6 60 B Kel. 99 b 21 Ed. 3 26-14 H 4 18 19 
24 Br: abridgement 5 30 $ rep. 137 a 3 Fad 3 waſtes 
contrary to Dyer 242 6 14 H 4 19 a per Skhren $ Rs. 2. 
eAmunity 55 13 aſs.p 25 12 Ed 3 p, 24. Andtfor chattells 
they may diſpoſe them, and give the property or intereſt to 
one or another as they pleaſe: 

1: Debts due for expence about buſſnefſe are Arbitrable. 2. 

Soalſo it ſeems is a Debt on a contra& or damage certaine, bt- 
ing 


H nat niattere 
are A bitrable 
ond what not, 
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ing joyaed with treſpaſſe,or other things uncertaine: And all 
theſe are arbitrable before any ſuit begin or after : A debt on 
a contra& alone ſeems alſo to be arbitrable; See Coo. 8 Baſs 
polis caſe f.g7.( 1 ) Adjuadge Sewer verſus Bradford 37 Eliz Coo! 
B (2) Finches ley 181: + 5 

And therefore if a man demand five pound for divers buſi- 


| neſſes that he hath done for another, this is a matter Arbi- 
trable Adjudge Trin.37.Eliz.B.R inter Sower & Bradfeeld. 


Some books 
ſay ia ſome of 
theſe caſes, the 
{ub ifſion muſt 
be in writing 
or clſe the mat+ 
teys ore Roty AY 
bitrable Yue 'e 
bow and wha 
is means by 
that, 


Incidents to an 
Ai bi rement. 


mWheye and in 
what caſes At- 
bitrements ſhall 
beugid, and 
for what C4u- 


ſes. 


But Debts certaine due by Bond , or Bill, or Covenant, or 
on a ſimple Contrat alone which is certaine, are not 
Arbitrable. Nor Debts upon Arrearages of Account before - 
Audicors. Nor things that are not in Rerum natura at the 
time of the ſubmiſſion, though they after happen. Nor Free- 
holds, Annuities, Waſt, Deteynment of Charters or the like, 
yet ſo as before on Penalies or Aſſumpſits to performe ſuch 
Awards they be bound, orelſe muſt pay the money.45.E4, 
3.16.Dyer 5:.6.H.4 6.4. H: 6.17.10. H:7.4.9.H.6. 60. 14. 
H14.18.Coo.5.Samons Caſe 

But matters of Common wealth , or of marriage , it ſeems 
are not Arbicrable at all. weſt Symb.f. 146. 

In every Arbitrementthele five things are requiſite as in- 
cidents. Dyer 217.19.E4.4.1.(00.10.137.10, H,7,4, 

1. Mer of controverſie, and that muſt be Arbicrable. 

2. A good ſubmiſſion of the parties to the Award. 

3. Parties to the ſubmiſſion. © 

4. Arbitrators. | 

5. An Award, and if cither of theſe be wanting it can be no 
good Award. 

Obſerve \ therefore for the defets and faults of Arbitre- 
ments whereby they looſe their force and become void, ſome 
of them are in ſomething going before the Award ic ſelfe;and 


- ſome ofthem in the Award it ſelfe; And ſome of them, in 


ſomething comming after the Award it ſelfe, or ex poſt fatto. 
Before. As where either the perſons are not able to ſubmit, as 
Feme Coverts or the like, or have not ſubmitted, as when the 
Award concerneth ſtrangers , not priyaties nor parties,or the 
things referred, are not things that lye in Arbitrement, and 
there is no collatterall ſecurity to bind the parties to performe 

FO yi 
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it, or the ſubmiſſion be not lepall, or being legall , it is de- 
termined by revocation before the Award made. Coo. 4. 1. 
Kelw.99.( o.5.78.8.98.10.131.17.E4d.4.5.12.H.7.5. 19.H, 
6.36.13.H.4.12.8 E4.4.10.20 E4. 4.8. 

In the Award it felfe., as when either the Arbitrators pur- 
ſue not the Authority given, by the ſubmiſſion : Or they A- 
ward ſomewhat to be done to, or by a ſtranger: or the Award 
is incertaine, or there is an apparent wrong, and they give no 
ſhew of ſatisfation:or the Award is made all for -one ſide,and 
nothing for the other, and it imply ſome wrong to him done 


alſo: or they Award a thing the =y hath no means to come 


by: Or the Award is not finall and definitive: or the Award 
is ofa thing impoſſible or unlawfull, or of a thing apparantly 
unreaſonable, or it is imperfe& or inſenſible. After. when 
ſome due circumſtance is not obſerved after, as publication or 
notice of the Award, according to the ſubmiſſion or the like. 
For all or any of theſe cauſes, an Award may be become void, 
As for examples, 

If one ſue for a Debt upon a Record or fpecialty: and this 
be put to Arbitrement: and an Award is,that he ſhall pay all 
or iome part of it; thisis no good Award, for the matter is 
not Arbitrable. See the anſwer of this. Queſtion, in the four 
firſt Queſtions before , what ,perſons may ſubmit. Connrer- 
mannd. The duty of Arbitrators. Matters Arbitrable. 10. 


H.7 4. 
If there be.divers Treſpaſſes 


The common 
faults of Arbjs 
8 ements, 


Beſore the Ar- 


bitrement, 


referred to Arbitrement; and |,, the * Arbi 


the Award is, that the one ſhall make the other amends ,, and ey; ;t /el/e 


ſay not what; This is a voyd Award. 8. £4.4.1t.39.H.6.9. for unceitainty, . 


If an Award be that one of the parties ſhall enter into an 
Obligation with Condition todo any thing , and ſay not, of 
what ſume the Obligation ſhall be, or chat one ſhall give a 
Releaſe to the other , and ſay not what Releaſe. (9.5. Sa- 
mons caſe. | | 
If the Husband only do ſubmit , and the Award be that he - 
and his wife ſhall do, have or take any thing ; the Award,as 
to the wife is voyd, and ſois it if it were of a ſtranger, any 0- 
ther beſides his wife, As an Award that one of the parties,and 


the Arbitrator, or any ſtranger ſhall do an AR is void, as ” 
| -_ 


144 


The Marrow of the Law. Part IL 


I — 


For want of 
privity in [ne 
by w.10ty; Or ts 
whom te be 
performed.” 


For that which 
is vt conteyncd 
'n tbe ſubmiſ- 
fiau or in pure 
jaance 6f the 
euthortty, 


he Arbitrator : So an Award that the party and bis rife 


ſhall enjoy the Land in queſtion: or thgt either party ſhall 
make a Feoffement,or pay money to a ſtrangeryis ſo void as to 
the ſtranger , that for not doing theſe things by , or to the 
ſtranger, no Action will lye: An Arbitremeat , that one of 
the parties ſha do a thing wherein the Aſliftans of others 


; that are ſtrangers, and whom he hath no means to compell 


thereunto , is not good for ſo much as concerneth ſuch 
ſtranger. Coo. 10 131. Kelw.45.18.Ed 4.28.Co0.5.78.19 Ed. 
41.28.H.6.13.Trin.9.}ac.T ydderlyes caſe Banco Regis 17. Ed. 
4.15.5.18.E4.4.23.19.Ed.4.1- 

When a ſtranger is by the Award to do ſomething , this is 
voyd for this cauſe alſo, becauſe it is out of the Submiſſion. 
See the laſt diviſion. 19. Ed.g.1. : 

The Arbitrement that is made of a thing that is not con- 
teyned within the ſubmiſſion is void: As it the ſubmiſlion be 
for all-Actions perſonall,and the Award be made of and a- 
bout Actions reall. Er fee comra, So if the ſubmiſſion be 
on 2 condition( which is uſuall ) as when the condition is to 
ſtand toan Award, ſo as it is to be made by a day certaine,or 
be in writing , or under Seal, and delivered by a day, and 
the Arbitrators make it after the day,or do it not ſo as before 
This Award is void: So if the ſubmiſſion be for all matters be- 
tween them untill the tenth of Hay : and they award that 
a Releaſe ſhall be given of all ARions untill the twentieth-of 
of ay, this is a void Award : So.if A. on the one fide, and 
three others of the other ſide ſubmitt ro Arbirrement for all 
Acions and demands between them : And the Award be 
made of ſome matters between them three, of the one ſide on- 
ly this is not good (2 )So if the ſubmiſſion be of all cauſes de- 
pending between them, ab initio mundz,&c. and the Award be 
of all cauſes a prizcipio, omitting depending this is voyd : So 
if a Submiſſion be to four & three of them make the Award. 
Bnt ifthe Condition of an Oblip : to ſtand to Award be, to 


' ſtand to the award of four ſo as the Award of the ſaid Arbitra 


tors or any three of them be made, &e.In this caſean Award 
made by any three of them, is good : ſo if the ſubmiſſion be 
of diyers particulars, with a Condition , for as an award be 

made 
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made of the premiſes, &c: if all the differences , or ſome be 
made known, and they do not make an Award of as much as 
is notified. Þut ifrhe Condition were for all matters , or be- 
tween divers perſons: and ſome matters only, or all between 
ſome of the perſons only are notified, an Award of them alone 
is good: Andif the ſubmiſtion be of divers things in particu- 
lar, without any ſuch conditionall reſtraint or concluſion. 
an Arbitrement upon any of them is good. Yide plns ſupra et 
infra.7 H 6 40 19 H.6 36 36 HG 11 Phow.306.9 Ed: 
4 44 8H 6 18 p 9 fac. B.Regis Scotts caſe Dyer 242.Co0. 
8 92, (00.10 132. v.leli:ſule Margent 2 R 3 18 36.H. 
6 8.' 2) Adjudge Haynes Perkins eArmiſteed.eAdjudge vers. 
caſe B Regis. (v0. 8 98 Dyer 216 Cyprian Sallows caſe 
p:9.lac: B Regis. 

If the ſubmiſlion be by Deed, and a time ſer, and the Ar- 
bitrators meet and proroge it to a time after the day and then 
do it: this is not good, but if it were without Deed, it ſeems 
otherwiſe: and if they make an Award one day , and after be- 
fore the time make another, or make part oneday and. part 
another, before the time ſet : or part before the day or part 
afer , in theſe caſes without a new ſubmiſſton, theſe awards 
are not good; But if they meet and agree only , and at ano- 
ther day within the time make the Award, this is go0d.49. Ed. 
39;:22H.6 52 33 H 6 28 39 H 6 12 8 Bd 4 10 19 
Ed.q 1 : 

If the ſubmiſsion be of all ſuits and controverſies then de- þ,,,,,... .. 
pending , and the Award is made of a controverſie , not in ay; ſaisf a&org 
ſuit , this is good. Per cariam Br R. AM. 10.Car. 

If the Arbitrement do not import ſatisfation vf the wrong 
that is put in compromiſe it is not good: As for examples. 

If the differences be about Artearages of Account, and this 
be referred, and the Award is , that the party in arrearages 
ſhall acconnt; So if the Award be, that becauſe one of the 
parties had the goods of the other , that he ſhall redeliver 
chem. Bur if by that redelivery, the party to whoin may have 
ſome ſpecial benefit,then the ward is good enough. So an Ar- 
bitrement, that one party ſhall haveone part of the thing. in 
queſtion,and the other the other part(c )ifit be Debt in que- 

| \'s tion, 
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ſtion, and the Award be,he ſhall pay part of the debt. (7) So 
: if an Award be that one that is ſuppoled to have done a treſ- 
paſſe ſhalldo his Law,and then bequit and diſcharged (8 )So 
if the Award be, that in recompence of the wrong the par- 
ties ſhall enter-marry( 9 )So if the Award be, that one of the 
parties ſhall do ſuch an act, ſuch a day , and the day be paſt 
before the Award fiuiſhed. Fitz. (2) eAvbit. 27 (3) 12.H.7. 
15.45-E4d.3.16.(4)2 H 5.2.14-H.4.14.(5) Fitz.eArbit, 19. 
fo ,15 Ed.z,16(7)46 Ed.3.17.(8)9 E4.4.44 (9)3 £4.4.11. 
8. Ead.4.22. | 
:  Soif a Suit be put in Arbitrement, And the Award be 
For that tis that tbe Plaintiffe ſhall not proceed, or ſhall be Non-ſuited or 
wade 4 Fe  thelike, ic ſeems theſe are not good Awards. 19. H. 6. 36. 
IO” Plow.11.5. H.7:2.21.H.7.28.36.H.6 15.{ o. 8.98.7 H.6.40. 
| An Arbitrement , that one ſhall pay money to the other, 
and then the other ſhall releaſe all Actions; is good. - 
If between the Garniſher and the Plaintiffe in a Detinue, the 
Award be, that the Garniſher ſhall go quit of all quarrells 
and Suits had by the Plaintiffe againſt him , and nothing be 
faid for the quarrells ofch2 Gan 1ſher had againſt the Plain- 
tiffe, Soif all matters be referred. betwcen two , and the a- 
ward be, that the one party ſhall go quit of all ations, that 
the other hath againſt him, and ſay nothing of the actions. 
” he hath againſt the other , theſe are not good awards. And. 
yet ifa man demand five pound of B. for buſineſſes he hath 
done for him, and this be referred to Arbitrement,and the Ar- 
bitrator award that ZB. ſhall pay to A. foure pound in full ſa. 
tiſfaction of the ſame debt,and no more, this is a good award: 
Sower verſus Bradfield Adjuage T rin. 37. Eliz.B.R.Cu.8. 98. 
7.H.6. 40! : 
 Tf.an Award be that one party ſhall pay ten pound to the © 
ther, and doth not ſay for what, or that the 0: her ſhall goe 
7 qui; for the like, thisisnot good, and no Averment per uſt, 
For want of SHerkley R.R, 11, Car. | 
means to ob- It the Award be , that one of the parties ſhall have land out 
zamne the i978. of anothers hands, this is voyd, for this order doth not give 
the Franck-tenement; but yet /ecandam quid,only, for if there 
be any bond or Affumpſit to perferme the Award , and. ir be 
Fo not 
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Plow:11.20.H 6.52. 5 Ed:47.19 H:6.36. 

An Arbitrewent , that the parties or either of them-ſhall 
do.ſomething by the advice of the Arbitrators,:or one of 
them, is not good. 19 Ed:4.1. 

An e-Lward, that if one of them will wage his Law, he is 
not guilcy ofthe Treſpals, thac then he ſhall goequice, and 
the other ſhall releaſe to him, ts not good : So if the Award 
be, that thc parties ſhall abide the Award of others, or of the 


not peformed, yet one may ſuc upon the Bond or Aſ»mp/e. 


Not definitive, 
or fixall, or by 
words, 


Arbitrators themſelves at another time, or ſhalldo as another 


ſhall fer down, or the like : So alſo if an Award be that the 
Plaintiff ſhall be Non-ſuit, ic ſeems this is aot good, for he 
may then begin again, 46 Edw.3.17.Co0:5-78. 47 Ed:3.20. 
Plow:11.19.H.6.36. 

Ifa Submiffion were to Arbitrators, and af.erto an Um- 
pire, and the Arbitrators make an Award of parcelſ, and the 
Umpire of the reſt, this is not good ; unleſſe the Submiffion 
were ſo made chat the Umpire might make an Award of any 
part of it. 39 H 6.10. 

An eAward cannot be made part at one time , and part at 
another. 39 H.6.1:.4.8 £4.4.10.b.19 £d 4.1 4, 

If the Arbicrators make an Award between the parties one 
day, they cannot make another Award between the parcics 
another day. 22 H.6.6. 52. 4. x IN 

If a debt of 20 /. be in queſtion, and the Award is the par- 

ty ſhall pay more then the debt, is not good. 9 Her, 7. 16, 
Keble. ? 
| So if it be that ane ſhall releaſe the ſurety ofthe peace to 
F. FS. and intruth there beno ſuch matter, 21 Faw, 4. 40: 
9 Ead:4 44-39. n a 
An Award, that either of the parties ſhall releaſe to the 0- 
ther all AQions till the day of the award, is.unreaſonable and 
voy ; for then the 0b/igation or «I ſſumpſit will be releaſed 
alſo, that was made to perform the eLward : So divers before 
for their unreaſonableneſs in other paaticulars, are voyd. #, 
6.10.21 H.75.28., 4 

An Awardthat the one ſhall releaſe to the other ſuch a ſuir 
he hath againſt him, when.as in truth he hark no-ſuch Sir in 

deing. 20 Ed:4. 38. U 2 | An 
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Wnreaſenable; 


Impeſſeble, 
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Agiinſt tho 
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Incertaine , or 


imperfett. 


Aſ zer tbe a- 
ward, oy by 
matter, cx poſt 


faKo, 


Where not- 


Before the 4- 


ward . 


PorBty, 


Bring tontain- 
ed in the Sub- 
miſſing or pur- 
ſnanceof the 

authority. 


An Award that one ſhall robb another , or diſſeiſe him of 
his free-hold, or the like, are voyd. | | 

If a Submiſſion be of all the Lands deſcended, and the Award 
is of White acre and Black acre an Averment may be, that this 
is all the Land deſcended, and by this the Award may be good. 
per Juſt. Berkley, 11 Car. R.B. 

If the Submiſlion be made with Condition, ſo that the ſame 
eAward be notified to the parties, or ſome of them by a day, 
and the Arbitrement be well made, but it is not after publiſhed 
or delivered according to the tenor of the Condition , then 
is the Arbitrement voyd, and the Publication muſt be as the 
Condition is : It by ſuch a time, or under Seale,, &c. then it 
will not be good, uuleſſe it be ſo done : But if the Condition 
were ſo that it be delivered to the parties before a day perents- 
bus hoc, here they are not bound ro deliver it till it be deſired : 
If the Submiſſien be by divers of both ſides , proviſor ic be de- 
livered to the parties, or: one of them : If he deliver it not to 
ſome, or one of them , the Award is voyd ; but if he deliver it 
to any, or either of the one or the other ſide, it isa good A- 
ward. : So-if the Submiſſion be by two, ſo that the Award be 
delivered to either, or «trique corum before Michaelmas , and 
it be delivered but to one, it is not good: See this queſtion be- 
fore above in the negative queſtion. 8 Eg: 4.21.11. 1H: 7. 
5. Dyer 218. 37 H: $. Br: Cond: 46. : 

An Award that a thing ſhall be done by the advice of a 
ſtranger that is not party , or privy to the 17474, is good 
enough. 8 Ed:4.11.14 Ed: 41. 

An Arbitrement that the party ſhall do a judiciall a&is 
good, though it cannot: be done without the help of ftran- 
cers. 19H 6. 38. 19 Ed: 4,5.5 H7.22. 

If the Submiſlion be of things perſonal, and the Award is, 
that one ofthe parties ſhall do an a& , rhat iz, ofa thing real} 
in fatisfation ofthe perſonal! wrong, & fic e contra : So if the 
Submiſſion be of one thing, and the Arbitrement of any thing 
incident to, or depending neceſſarily upon that thing , iris 
good. Soif the Submiſſion be of all Actions reall and perſo- 
nall , andthe Award be only of matters perſonall , or of the 
matters reall, it is a good award ; for ſo much eſpecially, if 


No- 
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- no other matters were notified to them : But in that caſe, if 
the words or manner of the Submiſſion be conditionall , tkat 
the Award muſt be of all matters or none , there it may be 0- 
therwiſe : Soi: the Submiſſion were of the-right, title , and 
poſſeſſion of Land , and the Award be made of the poſleſſion 
only, and nothing ſaid ofthe Right, yet it is gdod for ſo much. 
So if A: on their ſide, and three others on the other ſide, doe 
ſubmit to the Award of 7.and he do award ſome matters that 
are between thecthree and A. joyntly ; or matters that are be- 
tween any ofthe three and 4: this is a good Award: Soifa 
Submiſſion, be of all ſuits, and the Award be,that the one ſhall 
releaſe to the other all Suits, Nebr, &-c. except one obligation 
in particular, thisis a good Award : So if there be divers ſuits 
and controverſies about rythe and other matters between two, 
and they ſubmit theſe to eLrbirrement , and he award that all 
controverſies between them ſhall ceaſe, and the one ſhall pay 
to the other twenty pounds in recompence of all wrongs:: 
This is a good Award for the tyth. Adjaudg: Ingram ver. Webh, 


Trin:18 fac: B. R. And if the difference is between a thing: 


ſeverable, and a thing entire, as the making of a Releaſe in the 
caſe ſupra ; for there if the Award exceed the Submiſſion, it is 
voyd for all : Soif Aand B 1 Mai ſubmit themſelvesto/ S 
for all matters from the beginning of the world unto the 
date of the Submiſjon, and in axe following they make an 
award that A ſhall pay to.B ten pounds, &c. and that. Z ſhall 
make him a generall releaſe, and that this ſhall be an -nd of 
all matters between them from the beginning of the world.un- 
till the date of the Award, this isa good Award. Adjudg ; but 
if other matters be ſhewed in pleading to be between the par- 


ties, between the date of the Sxbm5/ſon and the date of the A-. 


Ward, Contra. 9 Ed: 4.44. 8H 6.18. 9 H7. 15.7 H 6.40. 
36 HG. 11. (vk8. 98. Dyer. 216. 19 H6.6. Br: 2R3.18. 
36H 6. 8: Br: p. 9 fac: Sallows caſe. Lee verſus Paine, Hill: 
I4 Fac: Coo: B. & 43 Eliz: Co: B. Barns caſe. be 

If an Award be, that he that hath dene the wrong ſhall give 
the other a quart of Wine, or eyer ſo little recompence for 


the ſatisfaRion.of the wrong, it is good enough:ſo wher divers 


of the one party and the other ſubmit, and the. Hþr4 is, that 
one 
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Of the one pait 


only, 


one ofthe one ſide, ſhall pay to another of the other party fo 
much., and give nothing to, or from any of thereſt , this is 
good enough: ſo an Awerd, for that the wrongs are equal from 
either party to the other,therefore either of them ſhall go quic 
againſt the other :. So if it bethat either of chem ſhall releaſe to 


the other : So #f it be that either party ſhall goe quit againſt 
-the other , and the one ſhall pay the other fo much , becauſe 


his wrongs he did were more: $0 if two have ſuits cach againft 
other, and they be referred, and the Award is, that they ſhall 
each of them be Nonſuit, or diſcontinue their ſuits, and not 
ſuc again for thoſe matcers, or enter a Retraxit, are good. 43 


. Ed: 3.33. 9 Ed: 4.44. 22d: 4. 25. 19 H:7.37. Fitz: 
| Arb:9.9 Ed:4.44. 10 H:6.4. 20 H: 6.19. 5 H: 7. 22. Fitz: 


Arb: 9. I» 
Ari eArbitrement that one ſhall releaſe to the other all hi 
right in the land in queſtion , is .good; if it appear by the A- 
ward, that he to whom the Releaſe was made , were in poſſef- 
fion-of the land. 9 Ed4 44 21'Ed 4 40. 
If the controverſie referred be about a debt of ten pounds 


-due by a contra& , and the Awards, that he ſhall pay forty 


ſhillings coſts, it is good, for hereby he is diſcharged of the 
debt that doth pay it : Sg if divers treſpaſſes done by one of 


_ the parties be referred , and the Award be, that he that hath 


done the treſpaſſe ſhallipay ten pounds for the treſpaſſcs, and 
ſay nothing ofthe other, this is good ; for hereby the other is 


diſcharged of any Action for thoſe treſpafſes : So if the Award 


be, that whereas one of them hath received twenty ſhillin 


. of the other , and hath done him divers treſpaſſes, as alſo the 


other hath done to him divers treſpaſſes , that the one there- 


| fore ſhall pay to the other his twenty ſhillings, and that they 


ſhall goe quite one againſt another : So where divers matters 
be of both tides, when the Award is, that they ſhall be friends, 
andall controverſies and matters ſhall ceaſe, and the one ſhall 
pay the other twelve pence : So if there be divers of both ſides, 
and the Award is, that one, or ſome only ſhall pay to one, 
or ſome only of the other fide. Co0:8:98:22 E4:4:25: 20H: 


| 6: 19: 12: Coles caſe 7 H. 4: 31:M:8:746; 20H:6:18:10H: 


6: 4: 19 :H6:6; 
: If 
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" Tfan Amard be, that one ſhall levy a Fine , make a Feoff- Means 10 make 
or obtazne the 


ment, enter a Retraxit by Nonſuit,or diſcontinue his action, 
or make defaults in a precipe quod reddat ; inall theſe caſes, 
though the concurrence of the acts of others be neceſſary , yet 
it ſeems the Awards be good. 5 H: 7:22. 

If a ſtranger had drawn an Award before, and the AWard 
be that the parties ſhall perform that Award,,it is good. 8 Ed: 
4:10: 39H: G6: 10. 

Tf the Arbicrators meet, and commnne one day of the 
Award , and makeit after another day at a new-mecting with- 
in the time given them , this is good ; but they cannot meet, 
and inake a p_ of the Award one day; and meet after , and 
make the other part another day, it ſeems this is not good. 39 
H:6:12:8 Ead:4:10: 19 Ed:4.1:3H: 4: 1. F” 

Award that the parties ſhall be bound , or ſhall make aſſu- 
rance by advice of Councell , or that an action ſhall be ſued 
between the parties by advice of 4: is g00d:18 Ea: 4: 22,23: 
$ Ed: 4: 1: & 4 | 

If the Arbitrement be, that the party that hath done the 
—__ pay a greater ſum in value then the wrong is that 
he hath done, this Awardis good. 8 E4:4:21: 

An Arbitrement that one ſhall give the other a thing he 
hath not,is good, if it be to be had, and he muft provide it. 19 
Ea: 4:1.9 H:7:16: 

An Arbitrement , that one of them ſhall give ſecurity for 
the performance of a thing to be done, is reaſonable & good. 
8 H:6:18: 19H: 4:1: | | 

An Award that the one party ſhall pay to the other 107. & 
releaſe to him all Treſpaſſes, and that the other ſhall releaſe 
to him againe is good, yet he cannot compell him to releaſe; 

but he may ſue-him or the Bond, or 4ſ«mpſir. 20 H:6:18: | 


Tf one be bound to ſtand to the Award of four of all ations, fer the «- 
&<c. .So that the ſame be made in writing , and delivered fuch ward, or for 
a day by the Arbitrators, or any three or two of them : If any a? exfoſt 


two of them deliver it, it is good enough. Sallars caſe. 
If the Sb-/. be with Condition,ſo that the Award be deli- 


vered before ſuch a day, & the Arbitrators'deliver it by word . 


of mouth, it.is a good Award;but if the Condition had beene, 
thrat 


thing. 


Reaſonable. 


1hbe Marrow of the Lay. _ ParilIl. 


that it ſhould have been delivered in writings, {otra : And if 
in this caſe the Award be made in one County , and delivered 
in another , yet it is good enough. Dyer 218: 5 H:7:7: 

If the Submiſſion be by divers on both ſides, with condition 

that the Award be delivered to the parties , or one of them : 

If the Arbitrators deliver it to bo h or all of one ſide, orto 

one of either ſide, it is good enough , Dyer 218. 

If the Submis/ion be with Condition that the Award be deli- 
vered before Michaeimas ; ifit be delivered the laſt day before 
after Sun-ſet, 'it is good enough, Aajuag. Parkers caſe , CM. 
37 & 38 Eliz. Co. B. 


The expoſ:ion Though an Arbitrement be a Judgment, yet it is not like to 
of an _—_ other Judgments that are taken more ſtrictly , for this ſhall be 
c —_ 4! taken according to the intent of the Arbitrators, if the intent 
: will ſtand with Law, elſe the parties ſhall perform ic according 

to theſe words, in ſuch ſenſe as they will agree with Law. 17 

Ed:4:3:21 Ed:4 39:19 H:6:36, WE. 

If an Award be that one ſhall pay to the other twenty /. 

at Michaelmas next coming , provided that for ſecurity the 

extents and leaſes ſhall remain in force : and ifhe pay not the 

twenty pounds at the day nor put in ſecurity ſuch as the Plain- 

ciff ſhall like of , then the leaſes and extents ſhall remaine in 

force : This is an abſolute award for the money,and the words 

(nor put in ſecurity) ſhall referr only to the ſaving of the lea- 

ſes. Adjndg. Dightons ceſe; CM. 2 fac. B, Regis. == 


How anawty4 The parties are bound to do all that they can to perform 

ſhall be perfor- their Award, and it muſt not be done in part only , but part 

med, may beat one, and part at another time. 21 Ed. 4. 39. 8 Ed: 
4.10.6 H: 7. 

If the eAward be that the one ſhall pay to the other 10/7. 
for all wrongs, and then that the other ſhall releaſe all Att- 
ons, &c. Now in this cale the other ſhall not be bonnd to re- 
teafe, till the other pay him the money ; and ſo in al}like caſes 
when another is to do an A before the party-is to do his aQ, 
ifrhe other do it not, he is excuſed : But if the Arbitrement be 
that one ſhall pay money , and that the other ſhall releaſe 
without any ſuch reference of time, then or the like , _ 

mu 
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muſt perform his part at his perill. 21 H:7.28.10.36H:6.15. 

5 Ed:4.7 21 H:7.28. 
If no time be ſet by the Award for the doing of a thing, the 

party ſhall have a reaſonable time to do it. 20 £4:4.8.21 Ed: 


- 41. 
Ifa thing be ordered tobe done , which maybe done ewo 
wayes, in one whereof the concurrence of a ſt.anger is neceſ- 
fary ;in the orher it may be done by the party himſelfe , ic 
ſhall be done thac way in which the party may do ic himſelf. 
21 Ed: 4. 40. 

If an Award be that one ſhall make and ſeale a'Bond or Re- 
leaſe, &c. Hethat is co do it, muſt get ic made, and muſt ſeal 
itat his perill , Brown & Downgors caſe. Trin. 18 fac. B, R. 
Co0.5 77. in margin. Tz 

Arbitrement is a good plea in all Actions perſonal}, though 
the Submiſfion be not by deed : So alſo to all Actions that are 
grounded on an Eſpetialty when no certain duty doth accew 
by the deed tewpore confeltionis ; but a wrong and a defaule 
ſubſequent together with the Deed giveth an AQion to re- 
cover Damages, as upon a Covenant to repayr, or that he 
hath power to leaſe a Tearm, and fuch like. Coo.6.44 14 Ea: 
4.18.C00, 9.60. 

It is a good plea alſo, in an Aion of Debt on a Leaſe 
for years, or on a Contra: Alſ6 in an Accompr ef a Receipt 
per auter majne: Alloin a Forger de faux faits: Alſo ina 
Ravithment degard: Alſo in mixt Aftions, if the Submiſſion 
be by deed : Ard in all ſuch Actions wherein an Accord with 
facisfaction is a good plea : Alſo it ivſayd an Arbitrement is a 
good plea in an Aion upon the Statute of Labourers : Allo 
ina Writ of Annxity, ifthe Submiſſion be by Deed. Broo. 
_— Dyer 75.26.19 H:6.36. 14 H 4.24.6 H.q.6. Fitz. 
Arb. 

But in Debt upon an Eſpecialty, or Arrerages of Accompt 
before Auditors, or in a Controverſie grounded on matcer 
of Record : Inall reall and mixc Actions, Arbitremest is no 


Sood plea. Coe. 6.44. B.R, 


Where an At - 
bitrement is a 
good plea, and 
whcre n0t, 


He that pleadzth an Arbitremext, muſt ſhew that he hath 4, ,, ,;. 
performed his part, and how , and whercin ; or that he ten- trement may be 


% dred pleaded. 
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Accord and 
Conco'd. 

What agyee- 
went ſhall be 
an accord, and 


4k © what ſhallbe a 


ſufficient ac- 
cord and good 
bart in aftion. 


The qualities 
of a g00{ ac- 
Bord, 


dred; and the other refuſed, forthis will excuſe, or ſay heis: 
ready co performit : And if divers things be to be done on 
the one part, in ſome of which the Award is voyd, and there- 
upon other things are-ro be-done' by the other fide ; if he ſhew 
he hath performed the Award lo farr forth asicis good, the 
other muſt perform his parc ; and he that will ſue upon an A- 
ward, muſt ſay he hath done all chat is ro be done on his part, 
and wherein in particular the other hath broken the Award. 
Co0.10.131 7 H: 4.31. 

It is ſometimes taken for an agreement between two or 
more thar intend the levying of a+ fine of Lands one to ano- 
ther, how and what manner the. Lands ſhall be paſſed ( For 
which ſee Fine ) but here it is taken for an agreement be- 
eween two or more, to ſatisfie and make amends to another 


.for ſome offence done to him ; which being performed accor- 


dinply,though he give nor the tenth part of the damage,it is a 
bar in any action brought for the ſame offence : And this is ei- 
ther Abſolute & execnced,or Execurory.That which is execs 
ted is ſuch an Acccord as is performed according to the Apree- 
ment. ZE xecatory is that which is not yet done, bur agreed 
only to be done. Plow. 5,6. Dyer 356.39. 

To the making of a good Accord that may be a barr in an 
Aion for any wrong done, theſe things muſt concur. 

1 The thing prven and received muſt be valuable, and ſa- 


tisfaRory , a charge to the giver, and a benefic $0 the recei- 


ver. 

2 Ic muſt be perfeAly and compleatly finiſhed and execu- 
ted, and ſatisfaftion made according to the agreement before 
any Acion broughr. | 

3 It muſt bein the life tzme of him that did the wrong. 

4 The party to whom the wrong is done muſt accept the 
Amends according to the agreement , for it ſeems notwith- 
ſtanding the Accord, he may refuſe ic, and Tender of Amends 
without an Acceptance thereofis no plea in any ARtion , but 
being accepted is; for as wrongs and injuries cauſe diſcord 
and variance, an beget ſuits, ſo by an Accord between the 
parties , this may be recompenced , and this recompence be- 
gerteth peace, Dyer 356-6 H.7.11.Fitz, Accord. 4, Dyer 75. 

| | | 17, 
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17.E4w. 4.3, {00.9 .79. 5 Ed. 4.7-Old Books of Eutries fol 6, 


Dyer 356. | bi 
In a forger of falſe Deeds ; If the Defendant, give to.the 


In Detinxe for a Cheſt and. Charters therein , by the deli- 
very of the Plaintit} : The Defendant pleads an Accord, that 
he ſhould keep the Cheſt untill che Plaintiff come to Brioll, 
and there ic ſhall be opened : and if any Deeds be there that 
do concetn 2, houſe of which the-Plainatiff had enfeoffed the 
Defendant, that he ſhall keep is ill, and ſaith, that he never 
cameto Brifto/l, and it was awatded a good Concord. But 
Ouere. Fitz, Accord 2, 7 Ed.4.23:; 

If ne be amecced for a private Naſans or Treſpaſſe done to 
the Lord in his Leet, ang he receive the Amercement though 
it be Excortion , and he; caw/d..not bave recovered it ,. yet it 
ſeems if he after bring an Action for tliis Naſans, this accep- 
tance of the Amercewent may be pleaded in barr, Fitz.Bar- 
187.222.Byr. treſpaſſe 195+61.66. 

It one plead,that whereas there.were divers treſpaſſes com- 
micted by each of chem one.upon another, and by.mediation 

of Friends, they agreed one ſhouldgoe quite againſtthe 0- 
ther, this is no plea, ueither will ic barr in the Suit: Soinan 
Entry on the Stat.” of Rich: That the Plaintiff ſhall re-enter, 
, and have his Land in peace}, and chat he ſhall deliver him the 
, writings thaghe hazh-cha.doe congern the, Laud,, Dyer. 356. 
16E414.8:9:Ed:4+19 Fit Accords 31 on if A WG On. 
 ,., S0if-it be intreſpaſs fon goods taking. and the Defendant 
plead an Accord made chat he ſhould have his ggods again, 9 
.Ed:4.19.:30-H:6.4-. dS Tear 

So if it be that the Defendant ſhauld..de his endeayour to 
make the Plaintiff and another who was at odds with him a*- 


X 3 | greed 


1 bat v8t. 


For default of 


the valxe. 
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For default of 
Execntion. 


For otner 
cauſe. 


I: 
In what afit- Þ, 


05 Accord 
ſhall be a good 
plea, 


greed : or ( a9 it ſeems) to ſhew that he did make an Accord 


between him and the tranger , -unleſſe he ſhew withall that 
he was at ſome charge todo it. Fitz. eAccord. 

If the Defendant plead an Accord, that he muſt make win- 
dows, and pay ten pounds at a day tocome; and he ſet forch 
that he hath made the windowes , but he- doth not ſer forth 
that he hath payd the ten pounds, this is no barr, 6 Hex: 7, 


IO. 

In treſpaſſe the Defendant pleaded an Accord to pay fixe 
pence tothe Plaintiff, and ro give him counſell when he ſhall 
require it, this is no good plea. 17 Ed 4-2, | 

Tender of money without payment is no good plea in barr 
of any Action. O/4 N. 8B. f.123n, 

If the Accord be between the parties, and be executed by 
the Heyr or Executor of the Treſpafſor, this is no barr where 
any AQtion may lye-againſt the Execntor. Dyer 356. 

In a writ of talfe-Impriſonment , the Defendant ſaith, that 
it was agreed between the Plaintiff and bim , that he ſhonld 
bring the Defendant to ſuch a place , which is the ſame im- 
priſonment, and it ſeems this was no good plea. Fitz. Barr. 


In all Actions wherin an Arbitrement is a good plea in 
Bar, an Accord executed is a good Bar : As in all perſonall 
Ations founded on a wrong, wherin damages only are to be 
recovered; as in Actions of Treſpaſs , and upon the Caſe, 
Sar Aſumpſit or otherwiſe, Attaings, Appeal of Mayrtime, 
Covenants to repay, or the like : Maintenance, Conſpiracy, 
Waſt in the Tennir, Porger of Faits, Raviſhment of Gard, 
Debt upon a Contra: In all Aﬀions alſo wherin Chattels 
reall or perſgnall are to be recovered, as Ejeftione Firms, 
Dare egecit infra terminum., Waſt againſt a Leſſee for year, 
'Detinue of Goods or Charters, which coneern Free-hold; 
and .in all Ations wherin the wrongeis ſuppoſed to be 7; 
et arm#, and wherin Capias & E xigent doth lye at common 


Law. (0.6.44. Dyer.76. old book of Entries, fel.6, 19 H. 6. 


52. per Curiam Tr. 7 Jac. B, Regis Coo. 4. 1.-13 Hz 7. 20: 


{er ge 78: 63447407 Ed: 33. 251 35 Hz 6: 6: 


In 
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In afl Actions reall[ for any Free-hold or Inh eritance, or 

mixt, as Aſſiſe or Waſt in the Texer this is no bar{but in ſome 
caſes where certain Statutes make it a Bar, asin a Joynture) 
_ and therfore an Accord with fatisfation js no plea in thoſe 
Actions : So likewiſein a'l Actions founded, as a Record, or 
a Specialty, as an Obligation, or Debt on a Leaſe for years; 
or in an Account before Auditors , but where it is founded 
partly on a Record or Specialry, and partly on a Deed, there 
it will lye as-in Attaint and ſome of the caſes above. ( 0: 
9 79416 44 13H: 7 29 10H: 7 4 13 £Ed:'45. See 
Liver: Condition 181 Debt: 122. | 

If one be bound in a Statute or an Obligation to. do a Col- Ther» an ac- 
latterall Act, as to make a Feoffment, Account, or the like, £979 or agree- 
here an Accord with execution for any other thing as mony, ID Fr Fo 
or the like, is no plea to ſaye the Forfeiture of the Obliga- ,,,,.;c, * hat! 
tion : Burt. if the Condition of tke Deed by the originall Con- bind, whey nor, 
tract of the parties be to pay mony, there by agreement be- 
tween the parties any other thing may be piven in ſatisfa- 
cio of it, whether the mony in the Condition be a collat- 
terall ſum, or parcell of the Obligation. Dyer 1 Co: 9. 79 
12H: 4-23 OH: 7 4: | 

If one be bound im two-hundred quarters of |Corn, in 
condition to pay twenty pounds, the Obligor may by agree- 
ment between them pay him a Horſe tor it ; But ifthe Con- 
dition were to pay fifty quarters of Corn, he cannot give mo- 
ny or any other thing in ſatisfaction of it by an Accord to + 
ſavethe Obligation: Co: 7 9: 

It is the dividing into parts of ſome thing divideable- (ahd 4pptionmy: r. 
not entire and whole) by reaſon of the Diviſion or Altera- 
tion of ſome other things out: of which that did come , or on 
which it hath dependanee, or otherwiſe; As Rents, Com- 
 mons, Conditions, Contrats, Obligations; Suits of Court, 
Debts, Covenants, Authorities Damages; About which all 
the Queſtions touching Apportionment are moved, Terms /cy 
C'oe; Smper: Lit 147: 

And theſe things divided or altered which cauſe this Apor- 
tionment, are ſo divided or altered ſomtimes by the At'of 
God alone,- and ſomtimes. by the AQ of God and Law toge- 

| | het; 
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1. The 46 of ther, and ſomtimes-by the A& of Law alone, and formtimes 
God ani Law hy the AR of the Law and the Party together, and ſomtimes 
42" _ $ by the At of the Party alone: And by theſe. means (ſuch 
the Lay alpze, Rents, Commons, &c: that did iſſue out of. them or depend 
3. -T-e a of upom them, be ſomtimes extin&, and. ſomtimes. ſuſpeng and 
the Law and ſymtimes apportioned, and ſomtimes continue entire and un- 
Party together. altered, as in the Examples following: (v9: 10 128. | 
4. Toe alt of | : NN 
the Party atone, Rents and Services, ſeverable,, Commons , Conditions an- 
nexed, for-Eſtates, may be apportioned. | 
2. that thinxs But: Conditions of Obligations, ContraRs, Suit of Cou:t, 
arc appor'ioxa- Services entire are not apportionable. 
vie ard whit AKfRent-charge ſhall be apportioned by a& of Law, and by 
_— at of Law when it is mixed with the act of the party, but not 
by the a& of the party. Coo. Super Lit: 49. ( 0: Super Lit: 
I Oo. Se THEE BEET CE ; 
here aud in If Ilet a flock of 'Sheepy| Horſes, or Land to one for years, 
what eaſ2 ap- rendring Rent, and part of the Sheep be killed, touſes burnt, 
prone 1:43 or Land drowned by the act 0: God, if 1o be it be without 
4 Sys « 7 Thy any negligence or default in the Leſſee ; here the Renþſha/l 
_ beapportioned with reſpe& to-ſo much as is gone. Dyer 56. 
If a Leſſee for life make a Leaſe for years, rendring Rent 
at Eaſter, and before' the Feaſt. part of the Land bee evicted, 
and the Leſſor live till afrer #aſter, and then dye , here the 
Rent ſhall be apportioned, and ſo much abated as is of the 
Land evicted. Coo: 10. 126. | 
If I let Lands'or Goods for years, rendring Rent, and du- 
ringthe Tearm,a ſtranger recover part ofthe Lands or Goods 
by a good Title, in this caſe the- Rent ſhall be abated and ap- 
portioned, having reſpet to what is recovered ; As if I be 
ſeized of two acres of .Land one in fee and the other in > cold 
and I make a gift in, tail; leaſe for life or years of both, rendring 
\ Rent, and afcer, gy, death che Iſſue in tayl avoideth the Gitt 
or Leaſe for the one acre; here the Rent ſhall be apportioned. 
Cov:10.128.Dyer $1:67.212;38.56: 7 H: 7: 4. Coo: Super Lit: 
148. | CE 
If I be ſeized of two acres of Land, the one in, Borrough- 
engliſh, the other.in Gavel-kind} for years, rendring Rent, 
and have Iſſue two ſons and dye ,- and the Layd. go. betwixt 
| them 
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them {as 'it muſt) in this caſe the Rent ſhall be divided be- 
tween them. Dyer 46. 

If a Leſſee for years or life do ſurrender part of hisLand, or 
do. commit Waſt, or make a Feoffment of part of his Land, 
and the Leſſor recover the place waited, or enter on the Land 
aliened for a Forfeiture ( as hemay ) or if he enter upon 
part upon the breach of a Condition, in this caſe the Rent 
ſhall be apportioned, and he ſhall pay but pro ra4. of the 
Land is left in his hands. Dyer 45: Coo: Saper Lit: 148. 214. 

If my Father purchaſe part of the Land, out of which T have 
a Rent-charge, anddye, and that part of the Land deſcend 
upon me, in this caſe the Rent ſhall be apportiozed and I ſhall | 
recover a part of the Rent ſtill, according to the value of the 
Land : And fo itisifthe Tenant of the Land make a Gift in 
tayl of part of the Land to my Father, and this deſcend to me: 
And ſo it isalſoif my Father be Grantee of a Rent in Fee, 
and I purchaſe part of the Land charged, and my Father dy- 
eth, and the Rent deſcend to me: And lo it is alfo if the Gran- 
tee grant the Rentto the Tennant of the Land and a ſtran- 
ger, the Rent ſhall be apportioned, and is extin& but for a 
Moyety, and the Grantee ſhall have a part of it of the ſtran- 
er ſtill. And in all caſes where any part of the Land deſcend 
to him that hath the Rent-charge, the Rent ſhall be appor- 
tioned. See (vo: ſuper Lit: 149. f: Lit:Seft:224. 34 H:6.41. 
Plow:419.(, wu: ſuper Lit:149. | 

If a man have Iſſue two Daughters, and grant a Rent- 
charge out of his Land to one of them, and dyeth , the Rent 
ſhall beapportioned: And ſo ifthe Grantee in this caſe en- 
' feoff another of her part of the Land , yet the one half of the 
Rent remaine: h our of her Siſters part,and after partition ſhal 
be revived : So if one have a Son and Daughter by one Ven- 
ter and a Daughter by another, and grant a. Rent-charge to 
his Son in Fee, and he dye, and the Rent come to his Siſter, 
and after the Land come between them. C0:/uper Lit:225. 
7 H:6 3:34 Aſ-p-15. 

If one ſeiſed in Fee of Land, take a Wife, and make a Feofft- 
ment, and the Feoffee grant a Rent-charge to the Husband 


and Wife, and after the Husband dye, and the wife is mow 
c 
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-two parts of the Rent ſhall continue and be apportioned, 
| and the third part extinR.Co0:9.135. 20eAſſ.p. 10. 


ſhillings part therof to a firanger; this isa good Grant, and 
| therby the Rent is apportioned. 9 H: 6. 5: 13 A. 


- | to the Ter-renant five pounds parcell therof, this is good. 0/4 


| the other not, the Services ſhall be apportioned, and the Lord 


 £*c.i\ſuing out of land and purchaſe part ef it in fee the whole 
| terre, and fo alſoitis of other Services if they be dividable, 
| but if they be entire and they be valuable as a horſe. , or the 


| by ſuch entire Service come to the Lord by deſcent ; If the 
| dervice be Suit-ſervice that are annuall, that they are extin& 


| alſo; And if they be yearly and valuable as a Horſe, or the 


ifthe Tenant make a Feoffment of parcell of the Land, out of 


ed of part of the Land out of which the Rent doth go ; now 


One having a Rent-charge of twenty ſhillings, grants ten 


- 


One having a Rent-charge of twenty,pounds , releaſeth 


T enures 10. B. | 
A: deth leaſe to B: for life, rendring a Rent, and doth after 
releaſe part of the Rent, this is good. 9 E4.3.8. Br.releaſe 83. 
Rent-ſeck which was once Rent-ſervice, is apportionabl. 
If two Daughters , and Heirs be , and one is full age, and 


thall bave the Moyety ſtill. 7 H 6.3. Br. entring 17. 
If one have aRent-ſetvice of mony or Corn, or Pepper, 


Rent is not extin& , but ſhall be apportioned juxta valorem// 


like, then they be gone and extin@; But if it be Homage or 
Fealty, that doth continue : And if parcel} of the Land held 


like, that they ſhall be multiplyed, and not apportionedin 
neither caſe: Soif the Service be pro bono publiquo , yet they 
ſhall not be apportioned , but continue entire ſtill. Coo. ſuper 
Lit:143.149.( 00.9-135.Coo.ſuper Lit. 149. 

If one leaſe three acres rendring three ſhillings Rent, and 
a ſtranger buy the Fee of one of them, ' or the Leſſor deviſe 
by Wil: the Fee of one of them, now the-Rent ſhall he divi- 
ded, andthe Purchaſor ſhall have ſeven pence of the Rent. So 


which Rent is to go to a ſtranger. So if the Leſſee or his Aſ- 
ſignee- grant or ſurrender one acre to the Lefſor, in this caſe 
the Rent ſhall be divided , and the Leſſee ſhall pay leſs Rent 
by ſo much ; aud this is true though ir be in caſe of the King, 

| *hat 


——_—_— 


——_— 
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that the Reverfion is his. ('o0./aper Lit f r 49.148. 147. Dyer 


4. & 5. 

F Ifthere be Leſſee for years, rendringRent, and he aſſign 
his Tearm to the wife ofthe Leſſor, and a ſtranger, the Rent 
ſhall be apportioned, nnd the ftranger ſhall pay half during 
the life of the wife. P/ow.10. 

If one make a Leaſe of two acres, rendriug Rent two ſhil- 
lings, on condition that :f he do ſuchan AR, he ſhall have 
the Fee; now if the Contingent happen and that he have the 
Fee of one, then the Rent ſhall be apportioned. C:o.,/uper Lir. 
148. 

If the Gardein in Chiyalry entreth into the Land of his 
Ward withip age , now is the Segniory ſuſpended : But if the 
wife of the Tenant be endowed of a third part of the Tenan- 
cy, in this caſe the Rent ſhall be apportioned , and ſhe ſhall 
pay to the Lord a third part of the Rent. Fitz. Dower 138. 
Coo.ſuper Lit.14S. | | 

If the Tenant give a part of the Tenancy to the father of the 
Lord in tayl, the Father dyerh, and this deſcends to the Lord; 
in this caſe the Rent or Service ſhall be apportioned, and ſo is 
the Law of a Rent-charge. Coo./uper Lir.148. 

If two Joynt-tenants or Co-perceners be of a Segniory, and 
one of them diſſeiſe the Tenant of the Land , the Service ſhall 
be divided, and the other Joynt-tenant or Co-parcener ſhall 
diftrain for his or her Moyety. Coo,ſuper Lit. 148. 

Where Land co which a Condition is annexed , is divided 
by Act in Law, as where part is recovered by an elder ti- 
tle, or far. doth ceſcend , there che Condition ſhall be a- 
porttoned, and ſhall reinayn to che reſidue, Dyer 309. Coos 


9. 
n one be ſeiſed of ewo acres of Land of ſeverall natures (5) 
the one in Fee- ſimple, rhe other ofthe Cuſtome of Burrough- 
Engl:ſh, and make an Eſtate of chem both together on condi- 
tion, and dye, and one acredeſcend to one Heyr, and another 
ro another Hiyr, in this caſe the Condition ſhall be aportio- 
ned, and both the Heyrs ſhall cake advantage of it. Coo. 4. 
120, Dyer 309. | | 
If a Leaſe be made on condition, and the Leſſee doe alien 
Y _ |- part 
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How andiz part ofthe Land leafed in fee, or commit waſte, and ſo-:com- 

what caſe « mita Forfeiture, and the Leſſor enter , or recover ic from 

Condition 92) py; in this caſe the Condition ſhall be apportioned, and re- 

be apportioned. mayns wich the reſidue ; For a Condition may be apportioned 

by aR of Law, but not by the at of the party,” Coo. 4 120. 

Of a Common, If one purchaſe pait of the Land out of which another hath, 

Common appendant ; in this cate the Common ſhall be appor- 

tioned (v0. 8. 79. 4+ 37. Dyer 339. 

If one have Common appendant or apputtenant to land, 
Apportionent and he (ell away part of it , in this caſe the purchaſer fall 
in common ap- have Comm »n pro rata,ani there ſhall be an Apportionment, 
pendazt & a= Cogd8.79.4% 37+ 
—— If he out of whoſe land the Common is taken do purchaſe 

part of the Jand to which the Common is appendanr, yet the 
Commoner ſhall have an Apportionment for the reſidue. Coo. 
+27, 36% | ; 

: , * is have Common in certain in twenty acres of Land, 
and ten vf thoſe deſcend to the Commoner, in this caſe the 
Common ſhall be apportioned, and he ſhall have Common in 
the reſidue : But it he have Common ſans number , then he 
ſhall have Common ſo ſti}l, Coo. ſuper Lite, 149. 

of waron'y, Two joynt-tenants with vrarranty , the one makes a Feof- 

nathes os) b; ment the warranty is not warrantable. 29 Za: 3. 70. 

aftof theLaw, If two Joynt-tenants with warranty make particion by 
writ, the warranty remayns by force of the Statute, 31 H. 8. 
For a warranty may be apportioned by a of Law, but not by 
aQ of the party. 38 Ed:3.20. 48 Ed:3 17.6 rep.1 2.6. 

Of Execution, If Execurion be ſued of Lancs upon a Statute, and after 
the Inheritance of part of thoſe lands deſcend to the Conu- 
ſee, all the Execution is avoyded, and there ſhall be no ap- 
portionment ; but if the deſcent had been before Execution, 
contra. Coo. ſuper Litt.f. 150. | 

Of an Annuity. A. grants an annuity of ten pounds a year to Y. Z. grants 
to C: five pounds parcell of the ſaid annuity of cen pounds, A. 
ſhall be liable co pay five pounds to C,, F: N: B: 152. 

How a} porti- Reat ſhall be apportioned to the value of the land purcha- 

enment ſoall be ſed, and not according to the quantity, 18 Edw: 2. eAvowry 

made, 218. adjudged. 


oY 
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If one grant to another a penſion of ewenty pounds yearly, 
whiles he doth keep him company, to be payd ſuch a day, 
and before the day the Grantor dye, in this caſe there ſhall 
be no Apportionment, but the whole Rent is gone, ( 00. 10, 
128. - | 
If I have a Rent charge iſſuing out of Land, and purchaſe 
part ofthe Land, the whole Rent is extin, and ſhall nor be 
apportioned, but by agreement of the parties it may be recei- 
ved again : SoifIenter upon part of the Land, the Rent ſhall 
be ſuſpended, and not apportioned- Coo: ſuper Litt: fol. 147. 
Deſſ.1ib.2.cap.16. 7 H 6.26. Br: 3. 


If there be Lord and Tenant of twenty acres of land by fe- 
alty, and twenty ſhillings Rent : If the Tenant make a gift in 
tayle, a leaſe for life or years, of parcel thereofto the Lord; 
In this caſe the Rent ſhal not be apportioned but is all ſuſpen- 
ded : But ifthe Lord purchaſe part in Fee of the Tenant, the 


Rent ſhall be apportioned. Coo. /xper Lit.1 48. 


.It the Leſſor enter upon part of the Land of his Leſſee for 
life or years, and diffeiſe or out him , the Rent is ſuſpended 
for che whole,and ſhillnat be apportioned for any part. 4 H: 
7.6, Coo. ſnper Litt, 148. | 


If one have a Rent charge out of twelve acres , and releaſe 
the Rent out of one of the acres, the Rent ſhall not be appor- 
tioned and be charpeable upon the reſt. 34 4]: p-15. 

If a Tenant infeoff his Lord and another in fee, the Rent 
ſhall not be aportioned, bur is all extinQ, 7 H.6. 3. 


If one hold his land of his Lord by the Service, to render to 
the Lord yearly at ſuch a Feaſt a horſe, a golden ſpurr, a 
Clove, a Gillyflower. If in this caſe the Lord purchaſejpar- 
cell of the Lind, the whole Service is gone, and there ſhall 
beno aprortionment : And fo alſois,the Law;, where parcell 
of the Land beld by ſuch ſuch entire ſervice comeito-theLprd 
by deſcerit, there ſhallbe nq.aportionment ; for'in-ſome caſes 
the ſervice dothremayn entire, and in ſome caſes it. is extinA, 
(00: ſuper Litt: fol: 149. Cooks $:195% E318 (30, 

If Tenants in tayle, or for life leaſe, part of.che Land t0.0- 
thers for years; there ſhall be an aportionment ; but the Te- 
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nant in tayle, or Leffee for life ſhall be ſtill charged with the 
whole Rent. 22 ef] p.52. 

If one make a leaſe for years rendring Rent, and after the 
Leſſee affign over part of the thing leaſed, it ſeems here ſhall 
be no aportionment of the Rent. Dyerf. 4. & 5. 

It one grant a Rent- charge out of two acres, and after the 
Grantee recovereth one of the acres by title paramount a 
e4inſt che Grantor ; In this caſe there ſhill be no Aportion- 
ment of che Rent : For if it were true, the whole Rent ſhall 
i\ſue out of the other acre, if otherwiſ: that it were fained,it 
is all extint. Dott: & St: lth: 2: c: 17: (oe: ſuper Lit: 148: 

If eZ: enfeofJe B: of one acre in fee on condition, and P: 
being ſeiſed of another acre in fee . grant a Rent out of both 
to the Feoffer, and 4: re-enter for the Condition broken, 
here ſhall be no Aportionment. Coo. ſuper Litt: f. 1.48. 

If one make a leaſe for years or life, rendring Rent at 173- 
chaelmas , or twelve days after ; and before the laſt day of 
payment of the Rent the land is evicted from the Leſſee, in 
this caſe ſhall be no Aportionment , for Land ſhall never be 
aportioned in reſpeR of time : And ſo it ſeems if n leaſe be for 
life ofthe Leſſee , on condition he ſhall pay 207. a yeare at 
A ichaslmas, and he dye before Michaelmaz, that the whole 
Rent ſhall not be aportioned : An4j fo if a Tenant for lifs 
make a leaſe for years, rendrirp Rent at Michaelmas , and 
the Tenant for life dyeth, hereche Rent ſhall nor be aportio- 
ned, but 1s all loſt, C6: 10.128, Opinio Bridgman Juſtice: 
Co0. 10.128, | | 

It1let a flock of Sheep, or Houſes, orLaind, to one for 
years, rendring Rent, and part of the Flack, Hou'es, or Land 
be ſpoiled by the at of God, and default or negligence of 
the Leſf:e copgecher, here ſhall be no aportionment , but the 
whole rent ſhall continue ſti}], Dyer 56. 

If three/Joynt-tenants hold by an entire, yearly Rent, as of 
a horſe, or ofa prayn of Wheat, and the Tenant ceaſe by two 
years, andthe Lord recover tw parts of the Land apainſt 
rwooſthem, and the third do ſave his part by tendring his 
Rent, and giving ſurety, &c. Inthis'caſs the Rent ſhall noc 
be aportioned ,- but is all extint. F: N*'B: 209. Coo. [uper 
Litt: 149. | If 
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Ifa Leaſe be made on Condition that the Leſſee ſhall nor 
Alien the Land or any part ofit , without the Licence of the 
Leſfor, and he Licence him to Alien part ; now the Condition 
is gone of the whole, and ſhall not be aportioned; and he may 
after Ajien the teſt without Licence. Co0.4: 120: Coo: 8 79. 
{00 ſuper Liit.215. | 

If one Leaſe three Acres for years: or life, rendring Rent, 
upon a Condition, and after fel] the Revertion of one of theſe 
Acres. Now in this caſe,there ſball be no Apportionment of 
'the Condition, bur-it is deſtroyed in all : So alſo if the Leſſee 
Jett or ſurrender part of the Land to the Leſſor: So if the 
Leſſor enter upon part of the Land wrongfully,the Condi:ion 
isnot to be apportioned , but is ſuſpended in all. Co0.4. 120. 


Co0:5.54.Dyer 3.08: 


Fs Deux 7oyn-tenants ove garr ſont perticon le gary. eſt de- 
ſtroyed per le com: ley:6.rep.12,h: ſic Fils ſont perticon cas 
br. pmis le ſtatut. 70. 


If I have Common appurtenant'to Land, and purchaſe part 
of the Land, the. Common ſhall nor be aportioned , bur 1s all 
sone and extint.(0.4.38.8 79. _ - 

If A. hath common of Paſture Sans yrumber in twenty Acres 
of Land, and ten of thoſe Acres deſcend to A. the Common 
ſhall not be aportioned, but doth remaine entire : And ſoit 
is of Common of Eſtovers, of Turbary,of Piſchary, ec. Coo. 
ſuper Litt 149. | | 

If Lands be held by Suit.of Court, and it deſcend to Daugh- 
ters , the ſervice ſhall not be devided, but the eldeſt ſhall doe 
all, and the reſt ſhall contribute; Andif the Lord purchaſe 

art of the Land the whole is extin&: 40.E4.3-Br.2:; 

If a Leaſe for years be made, rendring Rent at four dayes in 

the yeare; this Rent is not ſo entire, but it may. be. deyided, 
and after the firſt day is paſt, the leſſor may bring an; Action 
of Debt for that quarters Rent. So alſo if one be to pay mo- 
ney by the condition ofran Obligation or Recognizance,or by 


a'Covenant at {ſeyerall” dayes, atter a fayler the firſt day the 


'Obligation,Recognizance, or Covenant may be ſued,” Butup- 
Tur | ER, | pon 


Of a Condition. 


0” a Warranty. 


of a Common, 


* 


Of ſuat. of Court 


Wherea dibt 
upon a ſpecialty 
or contratt ſhal 
be demanded 
and where not. 
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pon a ſingle Obligation , or- a Contra or promiſeto pay 
money at ſeverall dayes, there no Action can be brought for 
the Debt, untill all the dayes be incurred, and the Debt ſhall 
not be apportioned.Cvo.10 128 Litt- fol; 117 F:N:B. 267: 
.Dyer 103- 

If the Condition of an Obligation be to pay four pound at 
a day , andat the day the Obligor pay three pound, now 
the Condition ſhallnot be divided, but the Obligation 1s all 
forfeit as ifhe had payed no part of it.zo H 6 23 By. 1: 


If one promiſe me three ſhillings a week-for his Dyet and 
Lodging, and T find him Dyet but not Lodging, this Debr ſhall 
not be divided, neither canT bring an ation of Debt for the 
Dyet, by or upon this contraRt. 9 Ed: 4 1 Br: 2: 


If one promiſe to ſerve me a year for ten pound, and before 
the year be expired, he depart out of my ſervice, or dye, or 1 
diſcharge bim,and he agree to it, now in this caſe the money 
ſhall nor be divided, and therefore he hath no remedy for any 
part of his money, but if the money wereto be paid quarterly, 
and he overlive the quarter, then he ſhall have the Quarte- 
ridge. IfT have Land intheright of my Wife, andI ſell twen- 
ty trees upon that Land for twenty pound, and the Vendee 
cut ſome of them, and my Wife dye before the reſt be cut: 
now in this caſe the debt ſhall not be divided , neither can I 
ſue for any part of the twenty pound, but am without remedy 
10 Ed.4 18 10 H,6 25 3 £4.4 6.Br.25. 

If aLefſee covenant to pay the Rent; and after ſurrender 
part of the Land , or be ey;Cteg out of , part by title Para- 
mount; it ſeems the Rent ſhall-not be aportioned; And that 

the whole muſt be paid ſtill. Hz/.7.7ac. B. Regis. y 


It is where a burthen or charge is to be laid;or ſomwhat had 


from divers, and one ought to bear-it-as wel as another, bur if 


iris wholly taid upon one, n this caſe the Law(thar delighteth 
in $quity)will givehim releife againſt the reſt. Cv6,2.25. b1 .7: 


PIER ©: NS ft; 
If one bind him and his heirs by a ſpecialty , and dye and 


-bis Land deſcend.to- divers heirs, here they. ſhall be .equall 
-charped.' So likewiſe upon a warranty where bis Land doth 


after 
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after go to divers perfons, as heirs , 
ed. Coo} uper Lito.143. 

So if one have entred into a Statute and ſold his land after 
to divers , and the Statute is extended upon one , he ſhall 
have Contribution againſt the reſt. /p/e erenim leges cupinnt 
aut jure regantur. | 

If one hold three Mannors by Knights ſervice of divers 
Lords all of equal! valew,he cannot deviſe two Mannors and 
leave the third ro deſcend, but he muſt leave a third part of 
each Mannor to deſcend for the benefit of every Lord. Cook 2. 


re rr nn ER 


of the Law. 


| they muſt all be vonch- 


- 
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25: 
Ifa Lord ofa Mannor would approve Common he cannot . 


take it all out of one Village and leave it in another according 
to the Statute, bur he muſt leaveit in the ſame. (%.2.25. 

In theſe and ſuch like caſes therefore the Law willeth , that 
there ſhall be a contribution. And to give reliefe in ſome of 
theſe cauſes are the Writs of Contributione facienda & de one- 
rando pro rata portionis, which Writs are of great affinity , the 
one ſeeming to be the Genxs of the other. 

The firſt being defined to be. 4 wrt that lyeth in caſe where 
more are bound to one thing, and one is put tothe whole burden.. 
And the laſt a Writ that lyeth where one is diſtrained fer a 
Rent that ought to .be paid by. others proportionally with 
him, ſo that it feems the firſt doth lye in mot or all caſes where 
the latter doth lye, but not e contra. Terms of the Law. F, N. 
B.234. | 

If tenants in common or Jony-tenants hold a Mill (pro 5»- 
diviſo\and equally take the profits thereof, the Mill falling to 
decay, and one or more of them refuſing to- contribute 
toward the reparation thereof, the reſt ſhill have this Writ 
to compell them: Fitz.N.B.162. arlb.cap.3. 

If there be three Coperceners of Land that have ſuit tothe 
Lords Court, and the c[deſt performe the whole , then; may 
ſhee have this Writ to compell the other two to a contribu- 
tion of the Charge, or to one ofthem , if one only refuſe, 
Wens. | 
' Where'one only ſuit is required for Land, and that Land 


being ſold to divers, Suit is required of them all or m_ of 
| | them 
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them by- diſtreſle as- intirely , asif all were ſtill in one, here 
he may have remedy againſt the reſt 0/d X, B.fol.143. 

If many are inteoffed ot any Land, for which ſuit ought to 
be done, &#c. now ifthey agree amongſt themſelves, that one 


of them ſhall make the ſuir, and the reit ſhall be contributory, 


and the one doth the ſervice, and the reſt do refuſe to con- 
tribute, in this caſe he may have this Writ, and therein he 
muſt make mention of che agreement. And if there be no a- 
greement, and one be charged for the reſt with all the ſervice, 
he may have this remedy. Litr.162.c. 

Ifa Charge come upon a hundred or Tithing, andit be 
laid upon one alone , it ſeems he may have his remedy by 
this Writ. Fitz. Avaric 191 New terms of the Law.g99.6. 

If Dower of the tenant voucheth ehe heir in Ward to three 
ſeverall Lords , each of them ſhall be equally charged: v0.3. 
14.4. 

Tf two, four or more men be ſeverally ſeiſed of Land, and 
they all joyne in a Recogniſance, in this caſe. If the Conuſee 
extend the Land of any ofthe Conuſers alone, he may have 
Contribution , for all ought to be equally charged, and 
not one alone without the reſt. /dew Coe.3.14.4. 

1fJudgment be given againſt two diſſeiſors in Afiiſe for 

the Land and damages, and one Diſſeiſor dyeth, the Execu- 
tion ſhall not lye only on the ſurviving Diſleiſor, but the heir 
and the Neiſſeiſor ſhall be equally charged, and Execution 
ought not to be Awarded againſt the furviving Dilſeiſor. 1- 
dem Co0.3.13-b. 
' See more of this in Statute. Amb. Where the Land of 
one is charged by a Statute, he ſhall have Contribution againft 
the reſt. But if two be bound in an Obligation , and one of 
them be charged with the whole , the other ſhall not have 
Contribution, unleſſe it be by ſpeciall . cuſtome as in Loxdox. 
Old Book of Entries fol.261 126. 

Ifa man hold ten P/ow and by Fealty, and twenty ſhillings 
Rent of the King.& the tenantlet one Plow Land toone man, 
another to another in Fee, and fo the reſidue to others, and 
the m_ Officers diſtrain one of them for all therein, now 
he may have this remedy againſt all the reſt. So ifthe Kings 
tenant 


4 
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tenant have aliened to divers , and hath fome of the Land in 
his own hands, and he be diſtrained for all , if he did alien by 
the Kings Licence, he ſhall have remedy againſt the reſt. F. N. 
B.235-4. ' 

' And ifa man that holdeth one hundred Acres of Land ought 
to repaire a Bridge , by reaſon ofhis tenure of theſe one hun- 
dred Acres , now if he alien in Fee twenty of theſe Acres to 
one, and twenty to another man , and after one of them a+ 
lone is diſtrained to repaire this Bridge, upon a Preſentment 
made of it ; In this caſe he may have a ſpeciall Writ, dire&ed 
to the Kiugs Officers, thatthey ſhall not diftraine him , but 
according to the'rate of the Land he hath; Firz. N.B.235.8. 


I. is a Writt that is given to releive a man that is hurt; by a 
falſe Verdift; As if in a civil cauſe after another be pleaded to 
ifſue,a Jury of twelve men,thereupon impannelled, give a ver- 
dic againſt their Evidence given unto them therein , ſhew 
themſelves to be partiall, and thereupon judgement is given, 
then the party that is hurt and greived by the Judgement may 
have this writ againſt the other party (wherher he be Plaintiff 
or Defendant in the firſt ſuit) and againſt the Jurors orſuch 
of them as be then living. And then it ſhall be tryed by twen- 
ty four ſufficient Gentlemen of the Countrey,whereof twelve 
atleaſt muſt be of the Hundred where the Land lieth, whether 
the Verdi& be true or falſe after the ſame evidence was given 
which was given to the Petit Jury(for no more,nor no other 
evidence may be given to this laſt Jury then was given to the 
firſt) And if it be wel done,or ſo much as is wel,ſhal be affirm- 
ed, But howſoever if the grand Jury, newly choſen do affirm it, 
though it be falſe, the party hath no remedy.And if the twelve 
Jurors be found guilty , then Judgement ſhall be given that 
the firſt Judgement ſhall be reverſed , and the party reſtored 
to what. was given. from him thereby; That the party for 
whom the firſt Verdi& was given, ſhall be fined'and impriſo- 
ned : That the Jurors for To firſt Verdi ſhall forfeit cach 
ofthem twenty pounds a peece, if the matter were above forty 
pounds, if under then one pound; And. then are they called 


Attainted, and accounted as perjured and defamed, and _ 
Z or 


Attayitte 


The tryall and 
proceedings 


therem. 
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for ever diſabled to ſerve in any Jury, or give in evidence in 
any cauſe , in any Court of Record again; But if the petty Ju- 
ry be acquitted by the Grand Jury ; and they do adjudge 
as the ry then ſhall the Plaintiffe in the Attaint ,. not 
onely looſe the Land and bee fined, impriſoned and 
ranſomed at the Kings pleaſure, but alſo pay damages to 
the parties moleſted,and although the matter be never ſo falſe 
yet is there no remedy after this in Chancery,nor elſe where. 
Cremp.fur.49. Andifit be the Plaintiffe in the firſt Action 
that brings the Attaint, and he have Reſtitution, then he 
hath his Ticle and Action as before. Ferte/cxe cap. 26: Bree. 
242.18: Ed.q4 9: Broo. Attaynt in toto. Dyer 202.0/d.N:ÞB. 
111.Fiutz:N: B. Attaynt:Statutes 23.H.8.3.15. H.6.8:cA.D. 
14 36,5 E4d.3.cap.6.28:E4. 3.cap.8.3.H.5.5.11:11.H.64.13: 
B.2. cap. 18. Kelw, 130.Det. 5. f. 37, Dyer 53.173. 235. 
301: 212. (voſuper Litt, 294, | 

Theſe Writts are ſeldome put invre, for Gentlemen w1!l 
hardly be drawn to appear to this end, ard whe: rey Uo, 
anlelfe the corruption Loves apparant, they will r.9t attaint 
them, and if they do, the Judge isnot willing ro give ſen- 
tence, but deferreth, and then if the parties agree or dye, the 


Attaint ceaſeth. 


This word hath alſo another fignification.for when a Judg- 
ment is given againſt any man in treaſon or Fellony, then he 
is ſaid to be Attaint, or Acttainted, For Which ſee Attaiu- 
der. . 

Any one that is hurt by the falſe Verdi whether he be par- 
ty to the firſt Suit or not, may have this Writ, and if the Ver- 
dit were about a matter of Land, then this remedy runneth 
commonly with the Land , ſo that any party or privy ſhall 
haveit. As an Heire, or Executor, or he in reverſion on a 
Recovery againſt the tenant for life or years. Dyer 1:{v0: 11. 
5. 18. Kelw.119;C0c:3 4:Stat.g1R 2.3 { co fuper Litt.294, 

If a Treſpaſſe be done by divers, and one have pleaded to if- 
ſue upon a Declaration againſt him , and the Jury upon the 
tryall have aſſeſſed unreaſonable cofts ; the other rreſpaſſers 
may bring an Attaynt, for they be bound by thoſe damages. 
Ceo,11.5,F,N.ZB 10.Coo.lC.119. got $10 #4 . 
| I 
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If treſpaſſe be againſt two and damages exceſlive, they * 


may joyn in Attaint. Coo.1 1.43. | 

But ſucha one as is neither party nor privy to the ſuit, 
may not have this Writ. Neither can the King or an infor- 
mer have this Writ. Kel/w. 119. Plow:439: Broo. 479. 

And this Wric y- againſt parties or privies, Heirs, Exe- 
cutors, and any other for the moſt part that hath the thing 
taat was recovered hy the firſt judgement. Dyer 201: 

It lyeth in all reall, perſonall-, and mixt Actions, in caſe 
where any materiall falſhood is found, though there be ſome 


Where at litth 
and wheic vt, 


truth found withic; As in reall Actions , wherein a Writ of 


Entry, the demand is of twenty Acres, when he ſhould have 


but ten, and the queſtion be about the quanrity,and they find 


he difſeiſed him of twenty Acres : if they find a man guilty of 


many treſpaſſes when he is guilty but of one, or give excelſlive” 


damages in a treſpaſſe, or the like: Burt it lyeth not on a falſe 
verdict given upon an enquelt of office : nor for any faiſhood 
found , when the thing found is out of their charge and im- 
pertinent to the ifſue : Nor upon any falſhood in a Writ? of 
right, nor upon any thing found in a 24are impedit de pleni- 
tudine ex cujus preſentatione, ſi tempus ſemeſtre tranſierit , and 
about the valew of the Church by the year. C0o2:644. weſtm. 
1.37. 1 E4.3.cap.6.28. Ed.z:8:Dyer 30. Coo:11:6:10.119. 
I1.13:Dyer:134:Kelw.119: js 
Attaint lieth after the death of many of the petty Jury. 2. 
H:4:18.4.16.Ed.3.7udgement:109. 
| Artaint lyeth not where Judges increaſe damages for the 
ſame.3.H.4.4.4. 1 
Attaint lyerh not upon an enqneſt, awarded to enquire of 
waſt.7.H:6:38: | 
There be divers pleas may be pleaded to this Writ, as a Re- 
leaſe, Arbitrement, Accord,and the like. Alſo that all the Ju- 
rors be dead but one : But one cannot plead another Attaint 
depending. Joynt-tenency, or that the Plaintiffe is a Feme Co- 


vert, Nontenure is no plea for the firſt tennant, but jifhe enfe-- 


offe a ſtranger, the ſtranger may plead it. C00.6.44: Dyer 5. 
75. Broe. V.11. | 


2 2 An 


Pleas 1 At- 
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1 Herney. 


Warrant of a 
publique Aitor- 
mt! s 


The making &- 
office of 4 pri- 


vate Altorncy. 


Warrant of 4 
private Attor- 
ney. 


N Attorney isa ſubſtitute or ſervant thatis ſet or ap- 

pointed in the turn, ſteed, or place of another, to do any 
buſineſſe for him: And he is of two ſorts. 1. Publique,and 
by Record, asare the conſtant and generall Attorneys at 
Law, in the Conrts of Record. 9s vicems gerit (lientis apud 
14dicem, whoſe warrant from his Maſter is Port loco [wo ralem 
Attornalium ſuum. Healſo is generall or Speciall. And the 
other is an Attorney that is private or by Deed, is ſuch a one 
as is made and appointed now and then for any particu- 
lar bufineſſe, and upon any ſpeciall occaſion, who are ſo then 
only at that time,and in thatthing. And in both theſe cales 
when any thing is done by another as an Attorney, it is asif 


" hedidit by himſelfe: 2 per alrermm facit per ſeipſum facit. 


Coo. ſuper Litt. fol 51.52. ftat. 7. R. 2. cap.14.7. H.q.cap. 
I 3. 
The private Attorney is commonly made and appointed by 
Letters or a Deed of Attorney, which is uſually called a War- 
rant of Attorney, which isa writing or inſtrument , autho- 
rizing the Attorney to do that for him, that doth make him 
his Attorney that he would have him to. do. And their duty 
then is to purſue their Authority, from which ifthey vary,they 
make all the doe void and of no effeR; for which See Amntho- 
rity &t infra. 

The publick Attorney is to be made, appointed, and ſworn, 
by the ſudges of the Courts wherein they be Attorneys, and 
they ought to chooſe and appoint none but men of learning 
and virtue, and ſuch as have been brought up in the ſame 
Court, or otherwiſe well practiſed in ſoliciting cauſes, and 
have approved themſelves able and honeſt therein, and for 
miſdemeanours they may remove, or otherwiſe puniſh them 
by their diſcretion. And then he is choſen by the Clyent, who 
makes his choice amongſt the Attorneys made by the Court, 
of which he will, and he may make his Attorneyin Generall, 
for all matters to do.and receive for him, or ſpeciall in one or 
ſome perticular — or things. Statmtes.4.H.4.19.3 .7ac. 


7. ftat.7.R.2.cap.14.7. H.4.cap.13. 
By 


} 
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By the common Law , all that were commanded to appear. here and in 


by the Kings Wric, were to appear in perſongt@nd then af- 


ter appearance the Judges were uſed to allow thenwan Attor- 
ny ; But if the Judges and Court were not ſuch as did not hold 
gies by Writ, they could not allow him without a Writ of 4-- 
zornats faciendo: And the Juſtices in Courts of Record and 
elſe, would not ſuffer any to appear by Attorny, whether he 
were Plaintiff or Defendant. C'6:8.56 F. N: B:26 27. Stat: 
20.H.3.10. | 

But at this day in moſt caſes where one doth ſue, or is ſued, 
he may make his Attorny without Writ of allowance from 
the King; as in Debr, Treſpaſs, Formedon, Account, Ap- 
peal of Murther, or death, in Suits in a Hundred , Tithing, 
County, Wapentapge, or Court of the Lord: In a Plea to 
the return of a Reſcous by the Sheriff. Dyer 361: 5 H: 4.8. 
Glou:cap:3 Merton capio,Weſt: 2.cap: 10.3 H:7. cap:1. Dyer 
212. | 

In an Information or Suit upon a penall ſtatute, the De- 
fendant being a Denizen may appear by Attorny of the 
Court, and ſhall not be compelled to put in Bayl. Dyer 346: 
9. ſtat:29.Eli.cap.F. . 

Ina Writ of Aſſiſe, Attainrs, & jwri utrs, after the Tenants 
have once appeared, he may make his Attorny to ſue for him 
if he will. Srar. 3:E4:1.cap:41; ; 

If any perſon be outlawed or waived, and is ſo impotent 
as he is not able to come in perſon to reverſe it, this being 
examined and found by the Judges, they may in their diſcre- 


tion allow him an Attorny ; but not in the caſe of a Writ of - 


Capias ad ſatisfaciendum. Stat. 7. H.q.cap.13. 

In Pleas of Treſpaſs in the County-court, where an Appeal 
lyeth not, the Defendant may make an Attorny: Star.6: Ede 
I.cap.8. 


Any of the Petit Jury, Defendants in Attaint may.appear p 


and anſwer by Attorny: Srat.23. H.8.cap:3.' - 61 
But in a Premunire the party may not appear by Attorny, 
withour a ſpeciall Writ , notwithſtanding he be a Lord of the 

Parliament. 14 H.4,14.9 E4.4.2. 
It ſeems that by this wrie which is called Attornato facie 


3 


the 


what caſes one 
may* bave and 
yetain a publick 
Altorny , and 
Wheye wot with- 
out a Witt out 
of the Chance- 
iy, or Other al- 
lowance, 


——————— I —  — 


{he Marrow of the Law. Part IL. 


| 174 


By 4 wilt out 
of the Chaacecry, 
07 other allow- 
ance 


Wher and whit 
tiznes may be 
doe by Aitor- 
ny. 
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\ the King :may command the Tuſtices to allow an Attorny to 


the PartyyzÞP}untiff, or Defendant, in any Action or Cauſe, 
& the luſtzctF muſt allow him, as in a 2#34 juris clawat againft 
awoman great with Child, or any impotent perſon, or in 
Priſon, the Defendants may have a Writ to aJlow of an At- 
torny directed to the Judge. F. X. B. 25.1. Dyer 175. Dyer 
I35*p.18../, | 

They which ſhall depart the Realm with the Kings licence, 
upon requeſt to the Chancellor, he with advice of the 
Iuſtices may grant to them to make their generall Attornies 
ro make anſwer, do and receive for them in any caſe or matter. 
Stat.7.R.2.cap.14. 

Every free man which oweth Suit to the County, Tithings, 
Hundred, and Wapentage, or to the Court of his Lord, may 
f. eely make his Attorny to do thoſe Suits for him : And this 
muſt be allowed him upon a Writ of eLttornato faciendo.Stat. 
20.H.3.cap.10. Fitz, Attorny.106. F.N.B.156. 

Burt in Writs of Entry and Right, the Tuttices will not ad- 
mit.of of any Attorny on the Tenants ſide, unleſs he come in, 
and acknowledge him before ſome Tuſtice, or have a Writ cut 
of the Chancery to teſtifie it. F. N. B: 26. 

And a Rerraxir cannot be entred in-a Court by an Attorny, 
but the party muſt appear in perſen and do it: C': 8. 58. 

Moſt things that a man may do by himſelf he may do by 
another, as make a Feoffment or Leaſe, or the like, make live- 
ry of Seiſon, entry, claim, demand of Rent, or the like , or 
pay mony : One may receive mony, take livery of Seifon, take 
a Deed',: take a Copyhold Eſtate by an Attorny ; Alſo one 
may revoke an Adminiſtration , - Surrencer a C opyhold E- 
ſtare, ſue for Debts and ſuch like by Attorny. Coo.g 75. Dyer 
283. Broo.89. Coo.fuper Lit. & Lit Seft.153.14H.4.1. 

But if one have a naked authority only, coupled with a con- 
fidence,;as Executors that have' power to.ſell land have, he 
cannot do this by Deputy or Attorny : So.if one have only 
a” particular -power and authority in reſpe& of ſome ſpeciall 
inteteſt ;:as tfxbere be Tenant for life the Remainder in tay], 
and the Tenant for life hath power to make a Leaſe for one 
#ad\twenty :ycars ,; chis.cannot_be done by Attorny ;. ry if 
939 | =. mere 


— 


Part II. 7he Marrow of the Law. 


there be a ſpeciall cuſtome in a Manner that the Tenants may 


farrender to any two of the Tenants out of Court, this can- 
not be done by Attorny, unleſs the cuſtome will warrant it. 


Co0.9.75-(00.9.75.Co0.9 76. 


Alſo there be ſome perſonall things that cannot be done by 
Attorny , but muſt be done by ones ſelf as the doing of Ho- 
mage, Fealty, Suit of Court, or the like. 7 H. 4.19. (v, ſuper 


Lit.Co0.9.75. 


None but ſuch as are honeſt and skilfull, and have been ac- 
cuſtomed to ſollicite, or have been trained upin the praiſe 
of the Courts where they are to be Attornies , ought to be 


admitted by the Judges into tha: Office; And an 


thoſe Attornies that are allowed b; the Court, may 


cap:18.3 fac:cap:.7. 


one of 


be Attor- 
ny for his Client , whom the Client will. chooſe. Srat;4.Hz4. 


No Steward , Bayliff , or Miniſter of Lords of Coonchilie 
which have returns of Writs ſhall be Attorny within the 
Franchiſe or Bayliwick in any Plea wherof he is or ſhall be Of- 


ficer or Minifter. 4 H:4.cap:19 


Any perſon almoſt may be a private Attorny, ' or do a thing 
for another, yea , ſuch as might not do ſuch a thing for them- 
ſelves; as an Infant, Feme, Covert, perſon Attaint, Excom- 
municat, Outlawed, a Villain, an Alien: A Feme Covert 
may -be an Attorny to deliver Seilon to her Husband &+ fc 
e contra; And hein Remainder may be an: Attorny to deliyer 


Seiſon to the Leſſee for life. / 00:/#per Lit:fol;5 2. 


They muſt demean themſelves honeſtly and juſtly accord- 
ing to their Office and Oath, not moving norexciting men to 
Suits, eſpecially forrein and untrue ones, for ſmall Treſpal- 
fes and littleoffences and ſmal debts, whoſe Actions are triable 
in Courts: baron. Stat: 4. H.4.18. Stat.3. Fac.7.39 H.6.cap.7. 

If he have given any Fee: to any Scrjeant.or. Councellor 


C 


at Law,or any ſum of mony to-Clerk or Officer,tn any:Coutc 
of Recordat xeftminſter tor Copies, he muſt have a Ticket 
ſubſcribed with the' hand and vame of the ſame Serjeant, 
ncellor, Clerk, -or Officer , witneſſing how much he bath 
received, and at whattime; And he muſt give a trve Bill to 
his Client , or ſome for him, of all other charges concerning 


the 
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Private, 


the Suits, which they have for them ſubſcribed with his own 
hand and name, before ſuch time as he ſhall charge his Clieac 
with any of theſe ſame Fees or Charges. Star, 3. fac.7. 

He muſt enter his Warrant of Attorny on Record, the 
ſame Tearm the E x:gent is awarded, under. pain of forty ſhil- 
lings for every time : Andthe ſame Tearm he pleads ro ifſue 
being for the Debt , or before, or elle he is to forfeit ten 
pounds, and be further puniſhed by the diſcretion of the Jud- 
es of the Court. Stat:18. H.6.9 32 H.$. cap, 30.18 Elix: 
Capel3, 

And they muſt not-make any Suit in a forren County, nor 


willingly begin untrue and forren Suits. 39 H.6.cap.v/timo. 


They muſt not willingly delay their Clients Suits for gains, 
nor demand in thetr Bills any other ſums of mony or allow- 
ance on his Accounts of any mony which he hath not layd 
out or disburſed ; and if he do, his Client may have an Acion 
againſt him, and ſhall recover treble damages , and the At- 
torny ſhall be put out of his Office for ever. Stat: 3.7ac.7. 

They muſt not admit any other to follow any Suit in their 
name,ifthey do,cach of them,the Attorney and Sollicitor for- 
feit twenty pounds a peece, and the Attorny is to be put out 
of his Office for ever. Stat: 3.7ac.7. 

They muft not be Under-ſheriffs, Sheriffs Clerks, nor Re- 
ceivers, nor Sheriffs Bayliffs whilſt they be Attornies; and 
therfore if they take upon them any ſuch Office, they muſt 
ceaſe that while and diſcontinue the praftiſe of an Attorny. 
Stat:1.H.5.4-. ; 
 Tfaprivate Attorny do any thing,he muſt do it in the name 
oft his Maſter for whom he dothir, and not in his own name, 
as if he have power to rake Leaſes for years, it muſt be done 
in his name from whom he hath his power, unleſs there 
be ſome neceſlity to the contrary ; As where an Executor 
hath power to ſell Lands, they muſt do it in their own-names, 
or it be in ſome ſpeciall caſe, as where the Authority is ſo gi- 
ven, that he may do it by himſelfor a Deputy ; but if the Au- 
thority be indefinite , and he do the thing in his own name, 
all is void that he doth. (0:9.76. Caria Vnderhills Caſe M. 
7.fac:'B. Regis: HETES R ried | 

| Alſo 
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Alſo ſuch Attornies muſt take care to purſue the Authority 


given them , expreſled by the Deed and implyed by the Law. 
Coo.lib: Inftit : 1 partea, fol: 52. 


He may bring an action of Debt for the charges expended 7;.,,.. 
and his fees againſt his Client, or if he be dead againſt his — and 


Executor or Adminiſtrator, but he muſt then firſt give a note P?#blick. 


of the charges to his Client in manner as is above ſet forth. 
Stat. 3.Jac.7. 

They may not meddle in the Sheriffs Office, and execute the 
Office, or praQtiſe as Attornies at one time. Stat :1.H.5.4. 

Such an Attorny cannot do more then his Maſter Deriva- 
tiva peteſt as non poteſt eſſe major primitiva. And therfore the 
Attorny of one that is diſſeiſed , cannot make a claim of from 
the Land, if the Diſleiſee himſelf durſt to have gone to the 
Land; The Bayliff ofa Diſſeiſor ſhall not ſay, that the Plain- 
tiff never had any thing in the Land , for the Maſter himſelf 
might not ſay ſo. 24 Af. p.4+ 2 E4:4.16. | 

The Warrant for the publick Attorny 1s poxit /oco ſuo talem 
Attornatum ſuum ; And this ought to be entred carefully by 
the Attorny : See the Statutes /#pra el ſtat 18 H:6, cap:9. el 
32 H.8.cap:30. 

The Husband may make an Attorny for his wife and fhe 
cannot diſavow him. 33 H:6.43. . 

The Warrant of the privat Attorny is made by an Inftru- 
ment or Writing Vt S»pra. 

The principall in an Obiligation may give a warrant of At- 
torny for the reſt for appearance ; and this is as good as if 
the reſt did give warrant for themſelves. Dyer 361. 

It is a Writ lying where one is bound in a ſtatute Merchant 
Staple, or Recognizance or where judgment is given only for 
debt or damages, or the party in execution, and he hath a re 
leaſe or ſome other ſufficient diſcharge for all or part of the 
duty, but hath no day in Court to plead it, nor means to make 
uſeof it, then he may have this Writ to releive himſelf. Coo. 
ſnper Lit:290 Dyer 56.F inches caſe 14.Fitz:23: 

And this ſomtimes is to be brought againſt the Proſecutor 
himſelf, and ſomtimes againſt him and others that ought to 
bear part of the burthen with him. Kelw:25. Br:3g. . 
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Againſt whom 
z lycth, 


If it be brought before execution by the party or his Heir or 
Executor, the party may have a S»per/edeas to ſtay execution 
upon a Surmiſe of good cauſe for the «Ludira Zuerela, and 
upon bayl given to proſecute and ſtand to the Judgment of 
the Court : But when the party is in Priſon it ſeems there is 
no bail put in till the Conuſee anſwer in the eLuairas Qnerela: 
But after execution dune it feems no Szper/egeas lyerh,and the 
Proceſs beſides are before Execution, a Yenzre facias with an 
Alias, and then if he come not in, it ſeems that the party that 
is in priſon upon motion may be diſcharged, and a Diſtringas; 
and upon a defaulr after appearance, anda plea pieaded, a Di- 
ftringas ad audiendum fuditium, tor by ſuch detaulc Judgment 
ſhall be given againſt him; And after Execution the Proces 
is a Scire facias, when the party is in priſon on a Cap: /ar: but 
when he cometh in Gratz conrra.Dyer 339.22 H:6.56.2 H.7. 
12. 25 4.6.34. 43 £4.3.28,12 H.4.615: 15 Ed. 4,5:Fitz:s5, 


gt ſeems alſo that a ſtranger, as he that is a Purchaſor of 
Land. ofa Cognizon of a ſtatute, ſhall not have a Saper/edeas, 
See Fitz, 8,19. 

And if one Purchaſor ſue to have Contribution of another, 
and chat other have a diſcharge by releaſe, a Sc;re facias ſhall 
g0 againſt the Cognizor that made the releaſe, to try that 
Deed, Firz.19. | 

And in c:ſe where a man puts in Bayl, he ſhall not be dif 
charged of his Bay], but muſt continue it, untill the Suit by the 
Anaita Yuerela be determined, for though the Plaintiff pre- 
ſent not after the appearance of the Debt, yer the party.muſt 
continue in priſon or ſtard upon Bayl, Firz, Aud: Yx,2. 

It a man be Non-ſuit in-one Azaita Querela, yet he may 
have another; but he ſhall have no Sperdeas to ſtay execu- 
tion inthe ſecond, as he may in the firſt, Firz, 11, 

This Writ lyech againſt che Ter-tenant, without naming 
him Partie, or. Privie, F.N.,B, 104,e, 12H, 4. I6, 

If an Obligee have Iudgment againſt an Heir of the Obli- 
gor, and his Land in extent, and the Obligee aſlign his Eſtate 
©o a ftranger, and after the Heir get a Releaſe from the Obli- 
gee of this Iudgment,. be may have this Writ againſt che Af- 
| I, ſignee, 
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ſighee, Adjudg, Flower & Elgars caſe, pag , 7, Car, B,R, ( 00, 
430,344. 

Ia all caſes where this remedy is given,there are theſe three 
Incidents in the caſe, | | | 

T Thereis a charge and burthen come, or coming upon 
him that isco have ir. be Fs £3” IN 
- 2 Iris ſuch as by Law he ought to bediſcharged ofin all or 
in part. | 

3 Icisin ſuch a caſe where he hath no other remedy tore- 
lieve himſelfe. As in all theſe examples following (4) If a 
Judgment be againſt me , or Judgment and Exccution, and 
the Plaintiff make mea Releaſe in Fat, and ] be releaſed in 


Law, ſo as the ſame or any part of ir is releaſed, and yet he ' 


ſueth Execution: (b) So if a Widow of a Copy-holder in fee 
that claimeth Dower by the cuſtom of a Mannor,recover the 
ſame in the Lords Court, and fifty pounds in damages, where 
in truth there is no ſuch cuſtome, and the recovery is errone- 
Ous ; the party grieved may haye this remedy to prevent Ex- 
ecution , and to be reſtored to his damages if they be taken, 


* (c) So if Executors have ſued and recovered by Judgment, 


afcer the Teſtament is revoked and annulled, in this cafe the 
party againſt whom the Judgment is, may get it certified by 
the Biſhop, and then have an «Aadits 2rnerela 1gainſt the 
Executors. (4d) So jf one be in Execution, and the Sheriffe or 
the Plaintiff deliver him out, and ſet him at liberty ; and af-- 
ter take and impriſon him again, he may have this remedy ; 


for by this the Debr is diſcharged. (e) So if one bavea Judg- / 


ment againſt a Sheriff upon an Eſcape, and after the firſt Judg- 
ment,from the Execution whereof the Eſcape was, is rever- 
ſed for Error , the Sheriff may have relief by this Writ ; but 
till it be reverſed , though there be aRion , he cannot : Soif 
the party betaken after the Juggment reverſed : (f)Soifina 
Detinne for a Statute , the Defendant prays Garniſhment, 
and the Plaintiff recover againſt the Garniſhee by an errone- 
ous Judgment, and thereupon the Defendant deliver the 
Statute .co the Plaintiff, and he hath Execution after the 
Garniſhee reverſe the Judgment ; ic ſeems chough Execution 
cannot, be aroyded, yer the party may haye chis Writ : ( £/ 
a” ns Aa's 0 
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So if onie have a Judgment againſt ewo joynt-treſpaſſors, and 
one is taken, and he is ſatistied by him , and after ſue to have 
Execution of the other, he may be relieved by this Writ. («) 
36 H 6.24. Plew.72, Dyer 286. 20 H 7.30. (00.8.1 52. Dyer 
50, (b ) (00 4.30. (c ) Coo 8.144. Dyer 203. Pp. 73. (d, Coo. 8. 
21. ({e) Ceck, 8. 142. (f)Cos. 5. 90. (g) Trin. 3 Jac: R. 
Regis. 

So if one have Judgment againſt two , and one is taken in 
Execution, and releaſed or diſcharged by the party , the o- 
ther ſhall have the advantage thereof. Monk againſt Brown, 
p. 40.2. Com. B. 

_ Ihe that is in Execution purchaſe a Mannor, to which the 
Plaintiff is a Villayn regardant, wherein there is a diſcharge 
in Law, he may have this Writ. Fitz. 19. 

If an Obligee have a Judgment and Land extended of the 
Heyr, and aſfignit over, and after the Aflignment releaſe to 
the Heyre ; in this caſe he may have this remedy againſt the 
Aſſignee. Flowers Caſe. p. 7."Car. B: R: Adjudge, 21, 36. 
& 37 Ed: 2. Coo. B. 

If the Conuſee ofa Statute or Recognizance purchaſe part 
of the Land the Conuzor had at the time or after , and ano- 
ther another part\, and the Conuſee fue the Execution on 
the other purchaſor , he ſhall have this Writ co diſcharge 
him altogether, fur in this caſe he ſhall mot have contributi- 
on, Or any. part ot him. Charnock,, verſus Sir Thomas Ger- 
'rard, 

If afcer the Scire Facias ſued npon the Statute, the Conu- 
ſor get a releaſe from.che Conuſee of all or part of the debt, 
and yet he goonto ſne Execution, the Conuſor may have 
this remedy ; for if it be before the Scire Faciar fued , that 
he had the releaſe, he might have pleaded it. Finch x 1.4.Dy- 
er 50. P. 6. 

If one enter into a Statute that- hach ſome defeR in him, 
and is not good, and yet the Connſee ſue Execution, the Co- 
nuſor hath this remedy : or the ſame be voydable by ſome 
Law, as if the ſame were made upon a uſurious contra, or 
the like: Or there were a Defefance apon it, which have been 
kept, and he notwithſtanding hath fucd- Execution upon it - 


Orc 
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Or the Statute weredelivered up ( which is a releaſe in Law) 
and the Conuſee happen to come by him again, and ſve upon 
him. Dyer 35- Corſlett verſ. Sir Rewlend Lacy, P.7. Jac. B, 
Regis, Dyer 297+ Br. Coo. 31. 43 A. p.18, By. 29. 22 Ap. 


P. 44- | 
If the Conuſor after Execution'tender the money doe up- 
on the Statute to the Conuſee, and he refuſe it : ar part were 
payd at the day, and he tender the reſt in Court, Fitz. 4. &- 
in toto, 
Ifa Conuſee or a Statnte after Execution of body and land 
purchaſe parcell of the land of the Cognizor, or part of ie de- 


fcend to him, he may have this Writ to diſcharge his body of. 


the Execution. Plow, 73. 
If the Statute were delivered tofftranger to keep till cer- 


tain condition:, and he deliver bim the Conuſee, or he reco- 
ver him by covin from him before the Conditions performed, 
he may have this Writ. Fitz. 15, 16. 

It the Statute ere entred in per dures, it ſeems by this it 
may be avoyded by an Audits Qnerela, Fitz. 927, 

If one bind himſelf and his Heyrs by an Z/pecialry and the 


party Obligee ſue the Heyrs, and recoverof them, and then 7 


after ſue the Executors for the ſame cauſe; or E coxver/o af. 
ter he bath recovered againſt che Executors, ſue the Heyrs, 
the Heyr or Executor may have this-remecy:, for he cannot 
plead it in barr : Soifa Leſſee covenant for him and his Aſ- 
figns to repayr the houſes, or otherwiſe : and after he hath 
aſſigned away his eſtate , he remayns lyable to an aRion of 
Covenant ſtill, ſo as the Leſſor may ſue eicher 3. if he ſue and 


recover againſt one, and then ſue the other, he may have.this.. 


remedy. Plow. 439.Dyer: Byoo. 74. 

If divers be bound by an Obligation or other Elpecialty, . 
conjunitim & divifim,and the Obligee hath Judgment 8& Exe- 
cution, and is fatisfted the debt ofone, and yer afcer ſue ano- 
ther , now this other in this caſe may. be: relieved by: this 
means. Coo. 5. 87. f | 

So if inthe- interim between the Verdi and Jncgnngts. 
the parties have put themſelves into A-birrement for the ſuit, 
or the Defendant hath gotten a rceleafe from the Plaintiff,and 
yer: 


« 
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yer che Plaintifi ſuech Executioh notwithſtanding, for after 
the verdi& he cannot plead it; bur there it ſeems Judgment . 
muſt be given before che Writ brought, 21 #.7. 33. 11H, 
10. Fitz.,7- I}. | £4 "ee , 

So if one have had once Judgment and Execution for a 
thing, 'and'then ſue for the {ame cauſe, and recover againe. 
Br.35.9 Ed. 4. 50. | 

So if one take any goods from me by any delivery , and a- 
nother rake them from him ; if one of us fue him, and recover 
for them (as weway both) and then the other ſue, be ſhall be 
relieved by his. g:H.7.15. Dyer 232. | 

' Tf an Infant havecntred into a Statute, he may avoyd it 
whiles he is inſhis minority by this means , but after he can- 
not : and the courſe to avoyd it is, when hee is in priſon,for 
ſome of his Friends, to have this Writ to the Juſtices , and 
chereapon a Writ to the Sheriff co bring the Infant into the 
Coutrtto be ſeen by the Judges ; and then if they adjudg him 
withinage, he ſhallbe diſcharged out of peiſon,after proceſs 
ſent to warne the Conuſee to come into the Court. Fitz. 
26. 

If one alone be charged , or about to be charged upon a 
Judgment, Statute, or Recognizance , and others ought to 
contribute, or. beare partof che burthen, he may have reliefe 
by this Writ. (4) Asif one enter into a Statute, and after ſell 
his Land co divers purchaſors : (4) Ora Judgment be had a- 
gainſt a man, who doth leave his Land to divers Heyrs : Oc 
one byad him and his Heyrs by an Eſpecialty , and leave his 
Land'to de{cend to divers Heyrs : If ene of the Purchaſors.in 
the firſt caſe, vt one of the Heyrs inthe laſt caſes be charged 
alone, he may have this writ againſt the reſt. And if any one 
ofthem have a Releaſe, or other good diſcharge , this ( as it 
ſeems) will diſcharge all thereſt, See more in Contribution 
& Statute; (a)'48'Ed. 3.5. Fitz. 33, Co0.3.44,12.C00:6.13, 
Fitzi3 An. Duerela . - | 6 : 

If one have ſuch a-eleaſe ofthe Judgment, or Duty; as by 
Law is not ſufficient to barr the Execution ; in this caſe he 
ſhall have no benefit by this Writ, The (ame law is if it be to 
diſcharge a'Starute,, Broo.370 |, -...,- 
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ſued out upon a Judgment, and the party have then a releaſe 
or other matter of diſcharge , and do not plead it, now he 
ſhall not afterwards have any relief by this Writ.: But if he 
had no warning of the Scire facias,, then he may bavethis 
Writ, as when the Sheriff returns him Aschill, Finch 114. 
Fitz. 25. poſe 

Ifa Priſoner eſcape againſt the will of the Sheriff and par- 
ty , and the Sheriff take him again, he cannot have.this writ, 
for the taking is lawfull. Coe.3.44.8.141. | 

If one have a Judgment againſt a Sheriff upon aneſcape, 
and there be crrour in the proceeding of the Suit whereinghe 
Judgment is, bat the Judgment is nor reverſed , yet the par- 
ty can have no remedy by this Writ , untillthe Judgment be 
reverſed forcrror. Coo 8.143. 

If one be outlawed after Judgment, and impriſonment up+ 
on a Capias Vtlagatum , and the Sheriff doth lec him goe at 
. liberty, and the Plaintiff cakech ont another (apias utlagat: 
2B1inſt him , upon which the Sheriff doth return »9# eft in- 
vents, and the Defendant finds Error in the Exigewt, upon 
which by-ſentence of the Courr ic is annulled :Afcer the Plain- 
titt cakes Executionoi the fiſt Judgment , in this. caſe the 
party cannot have this writ : Bur if the Exigent had becn wel 
awarded, Contra. Co0.8.142, | 

If an Adminiſtration be granted to one, and he ſueth a 
Debtor, and bata Judgment, and after another covinoully 
ſueth our an Adminiſtration to him and the firſt Adminiſtra- 
tor, and he alone releaſeth to the Debtor, yet he ſhall not 


' | Tf one have good matter of diſcharge, and have a day and To avoids 
time to plead it in Barr, and donot, as when a Scixe Faciay, is 


Tudgment 07 
Execution. 


diſcharge himſelt by this Writ, for the Releaſc was not good, 


Dyer 339. Coo. 6. 19. 


If a Conuſee purchaſe part of the Land of the Conuſor be- To avoje a + 
fore Execution, and afcer [ue Execution , the Conuſor ſhall Statute. 


have no remedy by this Writ , for the Statute is not hereby 
diſcharged. P/oW. 72. E 

If the Sheriffe in execution of a Statute deliver the lands of 
a ſtranger in Execution, as ſome of the Lands which were in 
the hands of the Cognizor the time the Statute was m_— or 
alters 
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after : now he ſhall not have relief by this Wrie , but by an 
Aſſiſe. Fitz, And. 9. 6: | 
If a Conuſor of a Statute ſurmiſe, or:that the Conuſee and 
he have agreed , and that the Conuſee hath delivered him 
the ſtatute for an acquittance , and beeauſc he hath him nor 
to ſhew canceli'd, the Conuſee or the Corporalis hath coun- 
terfeited the ftatute,, and ſo doth ſue Execution, this is no 
good eauſe to maintain this Suit : But if he bad the ſtature to 
ſhew cancelled , then it ſeems this ſuic were mayntainable. 
| Fitz,9, 10. 23. 
T's prevent 4 If one that is ſued by the King get a charter of pardon, or 
Tudgment, any releaſe in the mean betwixt the Verdi and che judg- 
ment , and after the Judgment is had , he cannot have relief 
by this Writ , but he may plead it after Judgmenc. 11 H. 7. 
IO. 
Afﬀcer a ſuit is begun , and ſo farr gone, as there is no time 
to plead , it ſeems no Audita 2nerela lyeth untill the Judg- 
ment be given. Fitz, 13. 
For Nonage. Ifan Infant have entred into a Statute, and be ſued upon it 
after he is of full age, he ſhall nor then have any remedy by 
this Writ. Dyer 231. 
Ts have contri- Tf one after he hath entred into a 'Statute or a Recogni- 
bution, zance doe convey away ſome of his Land to divers perſons, 
but keep ſome in his hands , and the Conuſee ſue execution 
only upon the [and that he hath in his hands againſt him , or 
his Heyrafter his death, in this caſe neither he nor his Heyr 
ſhall have this Writ to have contribution of the purchaſors : 
but if Execution had been ſued upon one of the purchaſors, 
he might have had him againſt the reſt, See yore 51 Statute. 
Ceo, 2-91: Dyer 322, | 
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ANY taken largly)is any affirmation or denyal 
of ſom thing that doth not appear, which one doth offer 
to prove, which being allowed him, ſhall be puc to eryall. Or 
(being taken more ſtrictly ) it is when one pleadeth a plea in 
abatement of a Wric, orbarr of an Action, which he ſaith 
paratns eſt verificare. This offer in the concluſion of his plea 
is called an eFverment : And inthe firſt ſenſe, ir is ſometimes 
allowed upon a Record, as Fine or Recovery or the like, and 
a Deed, and againſt a Will, Certificate , and ſome Retornes 
of ſome Officers, but ſome of theſe things, the Law doth give 
ſuch credit to, as that it will not ſuffer any thing to be deny- 
ed of or affirmed againſt it. Terms Ley. 

For Averment in the laſt ſenſe in the concluſion of a Plea, 
See Dyer 34 20 142 276 73 29 54 304 270 114 134 
285. Plow. 431 455 484 488 Co: 11 10 8 161 Plow. 
3T 342: 

Any thing that may ſtand together and agree with a Record, 
and doth not overthrow it , may be averred upon a Record: 
AsSifa Fine "and an Inrollment 6 in one Tearm, one may a- 
yerre the Irrollment to be after the Fine. So if a Fine levyed 
to /.S. the ſonne of x. S. and 7.S. hath two ſonns of that 
name, an Averment may be had and taken, which ſonne is 
tended: So if the Mannor of S. be granted by the Fine,and 
there be two Mannors of that name, an Averment may be 

which Mannor is intended: Coo: 4 71 Cos:8 155 5 68: 
 Ifin any Action the Defendant ger a S«per/edeas , ſuppo: 
ſing himſelfe to be a ſervant to a Miſter of the Chancery , the 
Plaintiffe may averre , that he is not his fervant or not in 
his Servant in houſe: So if one get a proteRion, q#i4 moratur 
may averre, that he is Demarrant infra quatuor marid: Fitz; 
3:4: 

An Averment lyeth and may be taken upon a Fine or Re- 
covery for the uſes thereof, both in ſuch caſes as wherein no 
uſ-s are expreſſed, as alſo in ſuch caſes where uſes are declared, 


but doubrtully and incertainly , in that caſe by an averment 
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there may be an explication, and a reconciliation of the Fine 
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or Recovery, and Indentures to dire the uſe of it: vide 
Uſes (00:2.75; l 

If any Eſtate be made to a Woman Covert before or af- 
ter her marriage by Fine or Recovery for her life, an averment 
may be taken and had, that it was for her Joynture: .vide /c5»- 
tare.Dyer 146.C'c0.444: 

It ſeems an Averment ſhall be allowed and caken againſt 
a Verdic ro yrove him falſe. 20 H.7.11. 

If a Recovery be pleaded upon a non ſum informatas, or ni- 
bil dicitin this caſe an Averment lyeth without ſhewing how: 
And ifit be in a Recovery upon a Verdict it lyetb, but in that 
caſe he muſt ſhew how. Green verſe Wilcax M:40 & 41 :: 
Coo H. | | 

(a) Where the Retorne of an Officer is [uch as it is go de- 
finitive tryall of that thing whereot tlie Retorne is made as 
upon theRetorne of a Re/cous by the Sheriff, an Avermervt 
doth lye againſt it, and it may be put to tryall again. (4) Sq if 
a Statute ſued againſt Executors which have goots in ano- 
ther County, & there before the Sheriff it is found by-ingueſt 
that the Executors have goods, and thereupon a Scire facias 
goeth againſt them, inthis cafe he may 1:98 he hath no goods, 
tor herein this caſe the party cannot have Attaint or Action 
of the caſe. (a) Dyer 212 Weſtm.2:cap: 40 ſtat:lEd3 3 (b) 
Gibſon & Brock Trin. 43: Eli. 2. 

So if the Retorne be ſuch as may endanger a mans life , an 
Averment will lye againſt it. Dyer 3.48. 

SoiftheRetorn be ſuch as may endanger a mans Inheri- 
tance, one may have ag Averment againſt it. Dyer 117. 

Againſt the falſe Retorrs of Bayliffs of franchiſes, which 
have full retorne of Writs, a man ſhill have averment, and 
recover againſt them, as well as againſt the Kings Sheriff : as 
well of to little iſſues returned, as in other caſes, ſo that ir 
hurt not the Lord nor his franchiſe: Srar.1.E4d.3.5.5 H 7.27. 

Such a Certificate as i$ only to give information , and not 
by the courſe ofthe Common Law in the nature of a tryall,an 
averment will lye, and may be taken againſt,as againſt a Com- 
mifſion ont of ſome Court, and a Certificat thereupon, as the 
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Cercificat of Commillioners that affirme a man to be a bank- 
rupt: Co0.7 14.8 121. | 
An Averment lyeth, and may be.-had'npon a Deed to cleare 
the ambiguity of it, or to alter,quallifie,or abridge the opera- 
_ Tion ofar, it there be any apt words inthe Deed, whereupon 
to graund it: Asifa Feoffement be to cL.the fonne of B.and 
B:hath two ſonns of that name:Or a grant be of the Mannor 
of FS. and there be two Mannors of that name , an Aver- 
menc lyeth and may be had , which ſona or which Mannor 


wasSintended, and it ſhall.be tryed by the Countrey:{vo.8:15 5 


5:68.43.E4.3:16.Clarcks eaſe; Accord. Hill 7.f ac. 

An Averment of a conſideration of a Deed, that is only 
preter the expreſle conſideration of the Deed , may be taken 
and had. As if there be no conſideration exprefled , buc 
what the Law doth imply , there a conſideration in fair may 
be averrcd. Dyer 3:2. F: N.B:206.Crewpr. far. f. 62. (00.1 
176.11.24: Dyer 146. 

If an Eſtate be made to a Feme Covert before or after mar- 
riage;'by Deed or Fine for her life, an Averme:.t may be had 
and taken, that it was for her Joynture, though there be ſome 
other conſideration expreſſed on the Deed or Fine: vide 
Joyntare. Coo: 44. 

If one make a Releaſe by generall words firſt, and after 

couple them to ſpeciall words , and reſtrain them all to one 
particular , an Averment may be had and taken , thac the 
meaning was to releaſe that particular only.C'o. 8.155. 
. Ifa peece of Ground that anciently had another name , be 
now turned into tillage,and have gotten another name; and 
be granted by that name,an Averment may be had and taken, 
that it is all one. Dyer 37.44. | 

An Averment may be had, and ſhall be allowedagain , or 
upon a Will, for one may deny a Will, though it be under 

the Seal ofthe Court approved,and alleadge that a man dyed 
inteſtate; theugh there be an Executor named by (uch will,and 


put it to the tryall of the Countrey: So alſo may one do a- 


Fainſt letters of Adminiſtration , though they be under the 
Seal of che Court: Coe.8.31.41.Dyer 294.Plow.27 7. 
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And one may averre any thingupon a Will, that will ftand 
with the words of the-Will ( though it be upon a devile for 
Land) for the clearing of the intent of the Teſtator: As if one 
have two ſons ef one name, and ſuppoſing the eldeſt to be 
dead(having been long abſent) deviſe his Land to his ſonn in 
generall, and in truth his eldeſt is living, now-in this caſe the 
youngeſt in pleading, or giving ofevidence may averrezit was 
intended to him,and being proved by witnefles ſhall have it. 
Co. 5 68. | | | 

An Averment ſhall be allowed and may be taken againſt 
allor any part of the Roll , or Record of a Court: Baron, 
County,or Hundred Court, as, that there is- no ſuch record, 
or that-it is not ſo as it iscertified, and this ſhall-be tryed by 
the Countrey. 34.H:6.42 9.E4.4 + 

Againſt a Record of Court which commeth into the Kings 
Court, by a Writ of falſe ludgement, in caſe where the party 
alleadged, that the Record is otherwiſe then the Court doth 
record, the Averment ſhall be received of the good Country, 
and ot them which were preſent in Court, when the Record 
was made, if they do come with others of the Countrey by 
the Sheriffes returne, and if they come not, the Inqueſt ſhall 
be taken by the good Countrey. Stat. r. Ed. 3.cap.4. 

Becauſe tie demandants in plea of Land have hecn often 
delayed; for that the tenants have vouched to warratit a dead 
man, againſt which the demandants might not be received to 
avcrre, that the Vouckee is dead : It is awarded from hence- 
forth thar if.che tenant vouch to warrant a dead man, and the 
demandant will averre the vouchee is- dead . or there is none 
ſuch, their averement ſhall-be received without delay: Star. 
14. Ed.3.18. Fitz.eAverment 30. 33, 

No Averment fhejl; be taken or allowed of any thing 
that. is, ' Cextra,, ' or Preter, any thing that is in a. Re- 
cord As1f a Fine be levyed, Sr. Graut & Render , ng 
other uſe fhall be averred by word,, but:what is in the | 
Fine. If. it be levyed by a Feme Coverc, no Averment 
will Iye for her after her Husbands death, that ſhe did ir 'by 
her Kusbands compuliion , though it be true, neither ſhall 
the have in that caſe any remedy in C hancery 2.rep.7 5.4. 76, 
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I? - Ro Officer be ſuch as be a definitive try- 
all of thething, '- oo to kit | 
No Averment ſhallbe taken or allowed upon the ;generall 
Retorne of a- Sheriff; asif he retorn, the Wrie.cameto late, 
no deniall can be made of it: Dyer 34S 14. 

No Averment lyeth againſt the Retorn of the Mayor, Al- 
dermen and Sheriff of London, upon a Writ of Habeas Cor- 
p#s ſent to them to bringin the body of one in their Prifon to 
another Court.Coo.8.127.128.- | 

Such a Certificate as the Law appointeth as a definitive tri- 
all of the thing certified; As the Certificate of the Ordinary 
of generall Baſtardy, Excommunication, Loyalty of Matri- 
mony, or that a parſon will not pay his Tenth , [u.xta formam 
ſtatuti, cannot be averred againſt, and therefore in this caſe , 
no- ayerment. ſhall be. received. Co0:. 7. 14. 9. 31. Bro. 
332. ./ 

No Averment. lyeth againſt.  Certificat under the great 
Seal; As ifin a Lnare impedit , the King certifie the' Juſtices 
that. /. H. late Parſon of «F. was icreated Biſhop of E. and 


fait doth belong to the King to preſent.21.Ed 3.40. 33.H, 


6.18, | | 
No Averment ſhall be received or allowed to-alter abridge 
er quallifie any words in a Need againſt the words themſelves 
(a) As if a Feoffment be to one and his heirs. An! Averment 
ſhall not betaken, that'it was intended to the heirs of his bo- 
dy.(5) Soifa Releaſe be general},. an Averment,ſhall not 
be allowed, that it was intended of ſome one. particular. (c) 
And therfore alſo , No conſideration that is contrary to the 
conſideration exprefſedin the Deed, nor a ule that is contrs 
or preter, the expreſſe uſes in the Deed: ſhalk be ayerd: As if 
I give Goods by my Deed , and it is expreſſed, ehey ſhall be 
to the uſe of my ſelf, now an Averment- ſhall not be recei- 
ved, that the Deed was: delivered to another uſe, fer if the 
Deed were ſo expreſſed, and another uſe expreſſed and de- 
elared upon the deiivery of the Deed,this Declaration is void. 
So if there be (4) :Se if a Deed expreſle a confideration,' the 
| _ -Heir 
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Heir ofhim'that made it ſhall net be received ro averre , that 
there was no conſideration given neither jin Law nor con- 
ſcience. (e) So:ifthe Need do mention the delivery to be in 
one place, no Averment ſhall be received or allowed:that it 
was dehveredria-anorther place. (f ) S0'if a Leaſe be made for 
life without impeachment of waſt, the Remainder to another 
in Fee, he in Remainder ſhall not be admited to averre , thaty 

there was an agreement between them , the Leſſce for life 
ſhould do no voluntary walt.(g) So if. one have an Obligati- 
on for money, . vo Averment by word ſhall be received to a- 
void this , unleſſe it be in eſpeciall- caſes: See Paiment & Fa- 
it. (4)Coo. 8:155:(b)(00:8.155- (6) Coo: 11: 176. 11. 24.2. 
76. (d) Dyer 169: Crempt: lar. 9.52. 62. (e) Plow,7. (f) 
CHMich.8. lac. per Cnriam. (g) Dott, & ft. tb. 1. chap, 12: 
Where the Law accounteth a things. uncertaine , as for 
incertainty it doth adjudge-it void, thereno averment fhall 
be allowed or received to make it goody As if one givea Horle 
TO one of the Sonns of /.S: and he hath divers ſonnes, the 
gift. cannot be made good by averment', :tbat it was intended 
to ſuch a ſonne.., So if a Deed be of Land to two, er Heredibas, 
this cannot be made good by Averment, for no ſuch aver- 
ment-ſhall be recerved:!Gep:8: 355:11.Ed:4.2: 24:H.6.15: 
No Averment lyeth , nor ſhall be admitted upon a Will of 
a Devile.o. Lard, if any thing that cannot be gathered to be 
_ the mind of the Teſtator , out of the words of the Will a- 
lone, or out. of the words, and teſtimony that agreeth with 
the words, for nd Averment lyeth Contra or preter , the ex- 
pre ſswords of fuch a Will. As if one deviſe Land to 4.and the 
' Heirs of his body, the Remaynder to B. and the heirs Males of 
his body, on condition that he or they, or any of them ſhall 
not alien, &c. No averment ſhall be taken to prove by wit- 
 neſles , that it was the intent of the Teſtator, to include 4. 
within this Condition in the words (He or they Jand ſo to ex- 
tend the Condition further then the Law would. So no aver- 
4 ment ſhall be received on a Will, that it was to any other uſe 
| then the Deviſers: Coo:5 68:( 06: 4:4. 
wpen common No Averment or prooff ſhall be allowed or received a- 
pre/umpiuo!, gainſt common preſumptions of Law , as againſt the intend- 
men 
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ment of a Collatterall warranty: Coo. /ufer Litt.373. 

So when.the Lord makeyan acquittance of hjs Rent. forthe 
lak day of paiment,though many years Rent be behind,yet go 
Averment ſhall be received to that purpoſe. Ceo. /xp. Lit.373; 

Itthe. matter conteyned, inthe Award, and the matter con upon an aways 
teyncdin the ſubmiſſion , of which the Arbitrator doth make 
an Award, do differ in words , or in circumſtance , the par- 
ties to the Arbitrement ſhal not be received ina ſuit.upon it, 


| No averment ſhall be allowed againſt common reaſon , as Azainſt tam- 
that Land doth belong to a-mefſuage , and hath done ſo time men reaſon. 
out of mind. P low. 170. Y fifem. 

If the Conuſee in a Recognizance grant to the Conuſor by '7*7* and in 
his Deed, Dated before the | SKM x thatif the Conuſor NI” 
performe certain comditions in the Indenture, the Recognit- neceſſary and 
zance to be yoid, cow-if the Conufor will make uſe of this , he where net, 
muſt averre this Deed to be delivered after, or at the time of 
the Recognizance: Perk.Sef.ig. | | 

Aa Executor of the grantee of a Rent, or Reverfion ex- 
peant on an Eſtate for life, cannot avow his diſtreſſe with- 
out averment, that the Arrearages incurred after the death 
of the tenant for life, cc. Aajnag. 

But wherea thing is apparant 1n it ſelfe, . or neceſſarily 
intendable, there it needs not to be averred. Wed conftat 
clare non debet werificari. (vw. 11.25;Plow.8. | 

A pgenerall averment of Coven or Fraud , without any 
particular ſetting down of the manner how, is ſufficient: 


Dyer 146. Plow. 17; 
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Anceſtors. 


To what per: 
{ows lands ſhall 
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T# are our Fore-fathers or Predeceſſori that went be- 
TK foreus, whoin relation to them are called their Sueceſ- 
ſors:Bur this word inthe Law hath ſpeciall relation to ſuch a 
Succeſſor as is-an Heyr alſo to his Predeceffor, & is eſpecially 
applyed to Tnhericances that deſcend from one man to-ano- 
ther. | = 37: ft 3) - x / 
If lands be given to a man and the Heyrs of his body , who 
dyeth., having Ifſue ewo ſons, of which the eldeſt dyecth, ha- 
ving iſſne a daughter, this daughter ſhall inheric : So of lands 


in Fee-fimple by deſcent. Leer. 


If a man be ſeiſed of Land by purchaſe or deſcent, atid have 


| ifſnea Son and a Danphter by one venter, anda Son by ano- 


ther venter, and he dye ; and the firſt Sonn dye , the Siſter, 

not the other Brother ſha)l have this. Zee. | | 
If A. dye ſeifed in fee, leaving iſſue B, his eldeſt ſonne, and 
C. his younger ſonne : B. take a Wife 0. and have iſſue a 
Daughter, O. dyeth, and ZB. takes another Wife, and leavs 
her great with Child , the Lord ſeiſeth the Land and body 
of the Daughter , and grauteth to one the cuſtodie;, which 
endoweth the ſecond Wife of B. and after ſhe is delivered of 
a Sonne , and the Lord ſeiſeth him for his Ward, and the Son 
dyeth during his Minority : Now in this caſe all the rwo 
parts of che Land that was inthe hands of the Lord ſhall 
come £0 C. and the third part the Wife of Z. had in Dower 
ſhall gv to the Daughter. 8 Af. Plow. 6. Broo. Diſcent. Pl, 

19, Y | 
If one by Will deviſe to A. his Wife his land in YizcheFter, 
where che cuſtomeis , that he that hath the ficſt Eſtate by 
the Deviſe may nox alien for his life , the Remaynder ro P. 
his ſonne for his life ; the Remaynder propinguioribus here- 
dibus de ſanguine puerorum poſt mortem preditts B. and the 
Deviſor dyed having iſſue C, an elder Son, and 21. a Daugh- 
ter, Which had iſſue E. C. dyed without Iſſue. A. enter 
and dye ſeiſed, ZB. enter and alien , Af. the Daughter dy- 
eth , and ZE. ber Daughter doth claym , B. dyeth wichout 
-"_— in thiscale the Heyr of che Dzviſor ſhall not have 

this. 

If 
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IfeL. make a [eaſe to B. forlife , the Remaynder to the 
neareſt of blood ,. and he dye having iſſne two ſons , and the 
Eldeſt dye, having iſſue a ſonne, the other, not this ſon who 
is Heyr ſhall have it. See wore 5» Diſcent: 

As the caſe of Dsſcent is divers, ſo according to the diver- rycyemedy fer 
ſity of caſes, there is a different remedy , for fomerimes the /ucb perſons t6 
Di/cent is only of a Rigbe, and ſomecimes it is of a Righs and om ſuch 
a Poſſeſſion alſo: and in ſome caſes the Diſcext is to one fingle {41* 92h to 
Heyr, and ſometimes to many perſons chat make one Heyr |,,y7e, on, 
in Law : But in all caſes where another doth enter before the ,ponthe land, 
right Heyr , the Law doth give him that righe hath|, ana- before the entyy 
Rion, which in this caſe is called an AQtion Aunceftrel, which - hum who 
is ſayd to be ſuch an Aion as is brought by the next Heyre rr the 
when as a Stranger hath entred upon him af:er the dying ſei- is Anceſtor. 
fed of his Anceſtor. And is is either Droitwrell (5) when a ' Aion Aunce- 
right only doth deſcend from the Anceſtor : or poſſeſſory (;) Sre!l. 
wha az poſſeſſion doth alſo deſcend with the right : And 
for this there are divers Writs, as in the Examples following, 


Finches ley f, 92. F.N.B. 221. 


Tisa Writ which lyeth where land deſcendeth from the Ale. 
Grand-father to his Nephew, the Son or Daughter ofthe 
Son of the Grand-father , the Father being dead before any 
entry made by him, and one that hath no right abaterh (5) 
entreth, then the Heyr may have againſt him this writ. New 
tearms of Law. 


Ic is a writ that lyeth where Land deſcendeth from a great Zeſasle, 
Grand-father, or great Grand-mother , and a ſtrangeren- 

treth brſt and keepeth out the Heyr, then he 'may have a- 

gainſt him this Writ. F.N.B,231. 


Grand-fathers Father, or other Coyſin dyeth ſeifed in Fee- Cobnage. 


ſimple , and a ſtranger abateth (5) entretch into the Lands, . 
then the Heyr may have againſt him , or his Heyr (if hebe 
dead) or his Alienece , or againſt whomſoever after that co- op 


meth co the Lands, Terms ley. + | 
5 C c I{s 


I. is2 Writ, and lyeth where the great Grand-father\, the 
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JMortdanun- 


cefter. 


N aper objit. 


Rationabils 


parte, 


Auncient 


- Demeſs. 


Te isa Writ, and lyeth where the Father, Mother, Brother, 
Sifter, Uncle, or Aunt dye ſeiſed of Land in Fee-ſimple, and 
a ſtranger entreth into it before the Heyr, then he may have 


_ this Writ. Tearms of the Law. 


Tis a Writ, and lyeth where a man hath many Heyrs , ei- 
Lther Daughters that be parceners,or ſons in gavel-kind,and 
dyeth ſeyſed , and one entreth into all, and keepeth the 0- 
ther out ; then in this caſe he or they that be kept our, may 
have this Writ againſt the Co-heyre that is in. New terms of 


Law. 4 H.7,9. 


Tisa Writ, and lyeth where an Anceſtor was once ſeyſed, 

and made a leaſe for life, and dyeth, and after the Leſſee for 
life dyeth, ſo that the Anceſtor dyed not feyſed of the pol- 
ſeſſion, bur of the reverſion, and one of the Heyrs entreth in- 
toall, and keepeth out the reſt, then. he or they that are 
kept out may have this Writ, Terms ley. 


Ii is a certain tenure or holding in the nature of Socage, of 
divers Mannors inthe Kingdom, that were inthe hands of 
St. Edward the Confeſſor , and 14/1iam the Conqueror, 
which are written in a Book lying in the Exchequer , which 
was made in the fourteenth year of #5//iam the. Conqueror, 
contayning a ſurvey of all the Mannors & Lands in the King- 
dome, which book is called Doaw[-day, whercin all the Man- 
nors Which are written under the citle of (terra Regss ) which 
were then the Crown land, are eLxcient Deme/n , and the 
Tenants that hold of thoſe Mannors are called Sokemans: 
Terms ley Ancient Demeſn. 

The-Tenants thar-hold of theſe Mannors have many privi- 


: ledges: As, 


x They may not be impleaded out of their Mannor. 

2 They areto be quit of payment of Toll within every 
Fayr and Market in the Kingdom for all they ſel}, and for all 
they buy,alſo for ſuſtenance and husbandry. 

| 3 They 


P: art] I. 


The Marrow of the Law; 


| \ 3 They may not be-impannetled in any Juries out of their 


Mannor for any of their lands of that Jenure. 
4 They are co goquit for Poſtage , Marage, and Paſſage, 


from Tax and Tallage granted by Parliament , unleſs they be 
charged by ſpeciall words, and from all payments to Knights 


ofthe Parliament. And theſe priviledges may be loſt divers ' 


wayes, Hewes eAnnalsf. 118, F:N:B: 14. (0.9. Dyer $. 9 


H.4, 5. Kelw. 21. 49 Ed: 3 


T is a kind of tenure in the nature of Socage, whereby 
ſome Burroughs in the Kingdom do hold of the King or, x,,1;1, 
lome other great Lord, paying a certain Rent only. F: N: Sgt 
B: 6. DoF. & Stw.l.1.c.7. Terms ley. 


, 


. 


Theſe Burroughs have divers Cuſtoms ; As 
1 That the youngeſt ſonne ſhall inherit his Fathers land, 


2 That che Wife ſhall have all her Husbands Land ſor her 


Dower. * 


3 That they may deviſe their Lands by Will. |Zztr. Se, 


162,163. 166, 


| is a tenure, and holding of certayn Lands in Xzxt, which 
isin the nature of Socage, & the Tenants that hold by this 
tenure have divers priviledges which they had adciently, arid 
held by compoſition made wich i/l;am the Conqueror, 
- when all the Kingdom beſides was ſubdued, and they only 
held out, and would not yield, unleſfſe he would grant them 
to enjoy their Cuſtomes, which he at laſt did, and theſe they 


do ſtill continue. Terms ley, Dyer 157. Cambad, Britt. pag. 


239. 


Their cuſtomes ( amongſt others ) are, 


x That all the Heyrs males ſhall inherire. - 
' 2 That an Infant of fifteen yeares old may give or (ell his 


Land. 


be attainted of felony. 


4 That the Wife ſhall have a moyety 


land for her Dower. 
5 Thax the Huzband ofa 


3 That che Son ſhall inherit the Land, though the Father 


of ber Husbands 


Wife that hath Land ot this Te: 


: =o I Y 


" nure 


. Burrongh 


Gavelkind.. 


23 #425 
 oncntro_ — 


| ——_= 


: 
£ 
L415 
3: þ 
i 
: 
- 
: 
} 
. 
- 
Lk: 1 
iu 
: ; J 
; 
WM 
19 
\ &| 
$5 
FEES 
: 
$1 : 
: 
| , 4 
Wo | 
F- 
4 i 5 
i 4 
« . 
TEE! 
= :.1.35 
TH ; 
f r 3 
4 - 
L 47 
22 4T 
po ET Hs 
ra Ii 7 
$81 117'2: 
+ : \ 
1: = 
- F# 
VL. > 
ef 
q - 
4 i 
*8Y 
i 
: 
: - BY 
; RE 
3 : 
4 
SN: 7 
oF 
4+ \ 
4: 
5 
PT -4 
"+ 
ts” 
: I 
['H 
| 4 2 3) 
p 4 1 
| V7 
© SW&T- 2 
148: 
3 $78 
FT : 4 
, 1 os” 
L178 
4+ 
? 
4 g 
** : 
+ f:14 
4 Iiit 
# tz? 
1-7 
* 44 
! S.- 
FLEE 
4 M4; 
4: "1934+ 
$141 
33/1454 
#4 4 
L159 
: 149} 
11 
4 , 
31 4 C 
1 F 
: 
Fi; 
© | 


/ 
{ 


The Marrow of the Law. Part] E. 


Gavelet. 


rand, 


| nure ſhall be Tenant by the curteſie of a moiety, though he 
| have no Iſſue by his Wiff. | 


6 That they may deviſe their Lands by Will, 
7 That if chere be no Heyrs males, the Land ſhall be divi. 


| ded amongſt the Heyrs females. Camba. Brit, at ſupra State 
| 31. H. 8. cap, 3« * 


| TH came from Gavel-kind, and it is a ſpeciall and ancient 


kind of Ceſſavit uſed in K:»t, where this cuſtome of Ga- 


| bel-khind is : By which the Tenant forfeits his Lands to the 


| Lordof whom they were held , if he with-hold his ſervices. 
| Finx, Ceſſavit 60. Weſtns, 2.cap. 21, | 


Aonſtrave- | 


|þ is 2 Writ lying where the Lord diſtrayneth a Tenant in. 
Antient Demeſs for other ſervices then are due, then they 


| may have this Writ to prohibic them. F: N: B: 14,15. 


Viae Diſtreſſe : Notice. 


EY T-- where one doth diſtrayn another for Rent or other 


cauſe , and the party diſtrayned ſueth a Replevis againſt 
T che taker, thenthe muſt juſtifie and avow in his plea the 


' awfullcaking ofthem, and ſhew why he rook.them, whe- 


' ther in his own right, or as Servant or Bayliff to another; And 
' this is called Avewry. Coe.9. 135. 


- There be four manner of Avexries for Rents and Services: 


| viz. Super verum tenentem , as inthe caſe of Lord and Te- 
| nant. 


2 Super verum 'tenentem in forma predifla : As where 


leaſe for life, or gift in tayle, the Remaynder in Fee. 


3 Upon one, as upon his Fenant by the Mannor omitting. 


| (vray) As when the Lord'hath a particular eſtate in the Seig- 


 niory , and ſo ſhall the Donor upon the Donee, and the Let- 
ſar upon.the Leſſee. 


4 Upon the matter in the land, as within the Fee and'Seig- 


 nigry : As where. the Tenant by Knights ſervice maketh a 
leaſe for life reſerving a Rear , and dye, his Heyr within age, 


the 
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the Guardian ſhaj{ avow-upon the Leſſee, (s) ſuper materiane 
prediftam in terris &- tenements: predittsis ut infra feedum & 
dominium [num,Co0. idew | 

Atthis day by the Stat. of 21 H. $8. cp. r9. the Lord may 
ayow for taking a Diſtreſſe, as withinthe Lands held of him, 
and within his Fee and Seigoiory without naming any perſon 
certainto be the Tenant ; but in this caſe the Plaintiff in the 
Replevin or ſecond Deliverance , ſhall have every,anſwer that 
is good ſaving Diſclaimer : But the Lord may ſtill avow upon 
the perſon if he will at his eletion : And for a Rent charge, 
the party may avow , and not upon a perſon certayne by the 
Common Law. Coo. ſuper Litt. 268. 312. | 

If ewo parcenecs make partition, and give notice thereof to 
the Lord , he muſt avow upon them ſeverally , and not upon 
one for the whole Rent. Broo.cop.108. ve 

If the Tenant alien his Land to another, and'give the Lord 
notice of it , and tender him all the arrearages behind , the 
Lord cannot after avow upon him -for any ſervices ; but till he 
hath given notice he may avow upon him: for new ſervices, & 
after notice for the Arrearages behind till notice. Bur if the 
Lord grant away his Reverſion after the Alienation of the Te- 


nant ; or the Lord accept the Rent or ſervice of the Feoffer, 


he hath no remedy for the Arrearages: Or ifhe will-he may 
looſe his Arrearapes, and avow on the Feoffee : But ifa Feof- 
for dye, and the Lord do after accept the Rent or Service of 
the Feoffer due in his time, yet he ſhall not looſe his arreara». 
ges, becauſe he is now compell'd to ayow.upon him, Coo; 3. 
23: & ſuper Litt. 268; CY FRM 
If the Tenant be diſſeiſed, andthe Lord avow' upon the 
Diflcifor, the Avery ſhall abate, and the Diſleiſor ſhall 
compel! him ro ayow upan the Difſes/ee; but if he. have ac» 
cepted the Services of the Diſſeiſor , Contre, Coo. ſuper £it, 


268; 


= where one man diftrayneth anothers goods or chattels z 
then the party that is diſtrayned ( upon giving ſecurity: to 
the Sheriffor his Deputy, that hewill parfae the Aion an& 
return the-Beaſts.again, if the taking ſhall be adjudged fan) 


C 


{pou what per- 
ſon an avowry 
ſhall be made,. 
& upon whom. 


Not, 


Wheye ſeifin of 
more Rent then + 


0ught to be 


ſhall bind in an. ; 
Avowry, and. . 


where n0t. / 


Replevin, 


——I 
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full.) may have this writ co che Sheriff : Oc if it be witbin's 
Franchiſe, the Sheriff by his warrant to the Bayliff ofthe 
Franchiſe , and hereby he ſhall have the goods or chatcels 
reſtored again : And this the Sheriff is to do, cither upon the 
Writ of Replegiarifacias , which a'man may ſue out for that 
purpoſe, or without any writ £x officis upon a playne before 
him : For goods may be replieved ewo wayes, viz. by Writ, 
and that is ky Common Law ; or by Playnt , and that is by 
the Statute for the more ſpeedy having again ofche goods : 
And hereupon the Sberiffqugbt to take two kind of pledges, 
one by the Common Law, and they be plegij de proſequenad : 
and another by the Katute, and they de plegiz de retorno has 
| bends, Inthe ſame manner alſo may a Replevin be made in a- 
ny Coutt Baron,, as well as in the County Courts, and in 
+ both at anytime before-the Court day. And this according 
| tothe plea mjniſtred-by the parties, groweth co be either a 
| reall or perſonal plea :: as if by bis plea he claym the proper- 
| ry, then is ic perſonal! : If the Delos avow the taking for 
| RentorServices, then' is it reall. And if the Defexdaxt do 
| claym a property in the goods or chattels, this muſt be deci- 
| dedbeforethey. can. proceed any; further : And if any thing 
couchingthe Free-kold come inqueſtion : As if the Defen- 
| deantavow.for Damage-Felant , and the Plagautif. juſtifie b 
reafon of a common of paſture, they can no further procee 
ip thoſe Courts, The property-muſt be tryed by the writ of 
| proprietate probanda, infra. Terms ley. F, N.B. 68. Weſtm. 
$: 2» £4p. 39, Cook, ſuper Litt, 145. Marth. cap. 21. Weſtm. 
I.cep. 16, 17. (ook, ſnper Litt. 161. F: N: $:70, 4 H.6. 
30 f ' : : A” 


ifdivers. mens cattell be taken, they may not Joyne it} 2 
; Replevin, but muſt have ſeverall Replevins. Coo, [wper Litt. 


'' TheSheriff of every County muſt have four Deputies in 
| every County to make theſe Replevine, 1 & 2 Ph, & Mar. 
 C4p, IO. d:;+ 1 ; Io he 

« [The Sheriff, may make Replevin of Beaſts not only without 
but withio a liberty alſo, if the Bayliff of: the Liberty, will 
not. And. if there be cauſe,, he may take poſſe at9 
MAKE 


Part II. The Marrow of the Law. 
make a Replevin. 3 H. 7. 4. 4. Marlb, cap. 21. 
The Sheriff or Baylit} chat ſhall deliver cattell or goods, 
ſhall take pledges not only to proſecute , but alſo to return 
them , ifreturn ſhall be awarded; and if he do not, he ſhall 
anſwer the price of the Beaſts. Yeſims. 2. cap. 2: : 
If a Retgrn be once awarded, and after another Retorn be 
awarded, the Diſtreſs ſhall remayn irreplegiable, there ſhall 
be no more ae , 
Whoſoever will haye this remedy upon goods taken, muſt "ve 
take heed that he be owner of 5.4 ny diſtrained at the —_ 
time of the taking : For it is a rule (a) that the Plaintifin this bis Replerin 
cafe muſt have the generall and abſolute, or at leaſt the ſpe- 9th, or no. 
ciall property of the goods diſtrained at the time, or eife his 
Replevin will not be maintainable : (5) and therefore it isa 
good plex in a Replevin to ſay that the Property was at that 
time-in a ſtranger. Coo. ſuper Lit. 145.6, (4) 6 H.4 2.20 H, 
6. 19..(b) 6-H. 4-2. 27 H $8.21. 4. 
Ifa man by his Deed grant a Rent with clauſe of diſtreſſe, 
and grant further that he ſhall keep the goods diſtrayned a- 
oainſt gages and pledges (5) chat they ſhall not be replieved 
untill che Rent be payd, yer this Replevin lyeth notwithſtan» 
ding, 31 Eaw, 3. Gage deliverance 5. Cook, ſuper Littleton, 
145-6. | , 7 | 
v7 where the tryall is by playnt the party claime the pro- 
perty of the goods, and therenpon the: Writ de proprictate 
probanda come forth, and thereupon it be found for the 
Plaintiff that was diſtrained , then the Sheriff may make Re- 
plevin, and deliverthem ; bur if it be found for the other a- 
gainſt che Plaintiff , yer may the Plaintifh have a Writ of Re 
plevinto the Sheriff, and the Sheriff muſt returnthe claym - 
of the property. Coo. ſuper Litre. 145. b, (RF 
If the e/ put in his Cattell in liew of the Cattell ofthe 
Tenant paraveil , that he is bound co-acquit in'this ſpecial - 
caſe, he ſhall have a Rep/evis of theſe Cattell which were ne- - 
ver diſtrained. 34 H. 6, 47. 
If the King be party , or where the taking of the Diſtreſſe 
is in the name and right of the King, there no Rep/evindoth - 


lye, howſoever. prime facie the Sheriffe may grant.a Repls- 
vin; . 


mvrgte ice ES anurkger reopened rrerene. 


—_— 
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Proprietate 


probanas. 


Homene Re- 


plegiando, | 


vis ; but being ſhewed that the King is party , and chat the 
taking is in the righe of the King, there che Sheriff muſt ſuc- 
ceaſe. 3 H.7.p.1.Br.Replevin 3 3. | | 


T is a Writ lying where the Sheriff is coming to make xz Re- 
plevin of goods by writ, or without, before or after Gager 
de Deliverance, and the party that hach diſtrayned them clai- 
meth ſome property in them , ſo that the Sheriff can proceed 
no further in the Rep/eviyn till the property be tryed , which 


muſt be by this Writ , which muſt be had out of the Kings . 
Bench, or Common Pleas, if the ſait were depending there, 


or may be had out of the Chancery, direQed to the Sheriff co 
ery the property. Terms ley. 2 H.7.6. Coo.8.60, Dyer 173.x 
Ed. 4. 9. | 
Ag "_ this the Sheriff nd the property with the De- 

fendant he muſt ſurceaſe i ( but iris bur an enqueſt of Office, 
and therefore albeit it be found againft the Plaintiff , yer he 
may have a writ ot Rep/evis to the Sheriff, and if heretucn 
the claym of property, &c. yet ſhall ic preceed in the Coure 
of Common pleas, where the property ſhall be put in iſſue 
and finally tryed.) And if he find che property with che 
Plaintiff, chen may he proceed in his Repl/cvin. Coo. ſup. Litt. 
I145- h 
Jr isa writ lying where a man is impriſoned (and not by any 

ſpeciall Commandement from the King, his Juſtice, nor for 
the death of any man, nor for the Kings Forreſt, nor for ſuch 
cauſe for which a man is nor repreviſable ) in ſuch caſe, where 
he may be bayled by the Law ; or where one is deteyned as 
Villeyn, er Ward, and is none, then he may have this writ to 
the ſheriff co replieve him. Terms ley. F:N:3:66.189.Dyer 
60. Weſtm. 2+ cap. @ © 

' Burt the ſheriff muſt take take great heed , he be to be re- 
plieved and bayled by law : And in this caſe if the ſheriff re- 
turn that the Defendant hath eloigned his body , ſo that he 
cannot make Deliverance , &c. then the Plaintiff may have a 
Capizs in Withernam to take the body of the Defendant, and 
to deteyn him, &c, although he be a Peerof the Realm ; and 
7 if 


; 
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if upon this he return Noneſt inventss, then there ſhall gs 
forth a ithernaw againſt the goods of the Defendant. F. N. 
B:68:11 H:4.15. ; | | | 
It is where one hath ſued a Replevin, and hath not the P/ages. 
goods delivered, and the other avoweth; Now he may ſhew P*vnonce 
chis in pleading , that the Defendant is ſtill poſſeſſed of the 
goods, and pray that he may put in pledges for the delive- 
rance; which when they come to iſſue or demurrer , or be- *+ 
fore, if the Defendant do not claim property, ſhall be granted 
| him, and then a Writ ſhall go to the Sheriff ro deliver them: 
(a) But where the Avowant doth claim- property in them, 
this is not grantable. Terms ley (a) Sranhop & (avendifh, M. 
2.7ac:2.B.R. | 
If one make a Leaſe to another for years, rendring Rent, ;2zeye if tyer} 
with clauſe of diſtreſs, and to retain the Diſtreſs till agreement azd w irc w0m 
be made unto him: againſt Gages and Pledges , = by the 
Court he ſhall gage deliverance, for otherwiſe by this new in- 
vention all Replevins ſhall be taken away. Coo.S: Lit. 282.6. 
31.e.3.Gager Deliverance 5. 
It is a Writ lying after a Replevin is brought, where the Second Milive- 
Plaintiff maketh defaule, being Non-ſuit before Declaration, Mce. 
or the like, or Iudgment is given againſt him, then he chat di- | 
ſtrained the beaſts; ſhall have them delivered to him again by 
this writ. Terms Ley ,Replevin,ſts:13.E:1.cap:2. Dyer 41.C-4. 

Itis a Writ lying where a Plaint is removed out of the Coun- Retane Habers 
ty-Court, or Court-Baron, by a Poxe or Recordare , into the 49 | 
Common-bench , and after the Plaintiff in the Replevin is 
Non-ſuit before any Avowry be made ; notwithſtanding this 
Non-ſuir, the party that diſtrained may have again the ſame. : 
Diſtreſs by this Writ (which is only to revive the firſt Suit.) #41972 irreple- 
And the Defendant in this caſe cannot have a Recaption for wnys 
a double Diſtreſs : And after this Writ kad, and tryall ther- 
upon ; or that the Plaintiff be again Non-ſuit before Decla- 
ration, Return irrepreviſable ſhall be awarded to the Avow- 
ant, and then he make his Avowry, to the intent to ground a 
Writ to enquire of Damages, or he may hold the beaſts as a 
Diſtreſs till he be ſatisfied : And :if any Retorno. habendo go 


forth before this Writ, this is a S#per/edeas to it, andthe She- 
D d riff 
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Withernam, 


riff muſt not proceed upon it. F.N, B.72. Dyer 41,42.280, 


Te is a Writ lying where he that diſtraineth , prthe. owner 
of the Cattell, after the Diltreſs raken dotheffoyn them, or 
carry them out of the County, 'or hotdeth"'and keeperh: them 
in ſome Caſtle ; ſo that the Sheriff cannot make a Ref levin, 
or Returno Habendo (as occaſion is) then the Sheriff by this 
Writ may take ſo much of the other Goods, or Cattell ofthe 
party that hath done this, inſtead of them... And if they bein 
a Caſtle within his County, the Sheriff mayrake Poſſe:C:mi- 
farms, and break into the Caſtle, and make Replevin.' 3 H:7. 


| I. Terms ley. Diſtreſs, F: N:'B: 73.Weſt:1.cap:17. Dyer 41, 


or the Plaintiff be in a Franchiſe , and the Sheriff make his 
Warrant to the Bayliff, and'be return, he cannot come by the 
Beaſts ; he may enquire at the next County-court; and being 
found, he may Ex officio grant a Precept in the nature of a 


| Withbernam- to take the Defendants Goods, or he may have 


the Writ out of Chancery. Dalton le office aes Vicounts, fol: 


- 307. 


Recaption. 


#here it lycth, 


And where uot. | | | 
. Damage-feafant upon a new Treſpaſs. 2: Where the ſecond 


It isa Writ lying where a man is diſtrained for any Servi- 
ces, and h:nging that Suit, he is diftrained again for the ſame 
cauſe (though the Diſtreſs be tor Services due after the tirſt 
Diſtreſs) yet it lyeth not untill the firſt Suit be determined. 
F: N:B. 71.Finches ley 446. ! 

If one dftirain two'1nens beaſts firſt, and then diftrain'the 
beaſt of one of them after, hemay haverhis Writ. F: N:B:71. 

If the Lord diſtran for Rent, or ſervice behind, and after- 
wards hanging the Plea, the Lord commands his Bayliffto 
diſtrain for the ſame Rent or Service, the Tenant ſhall have 
a Wrir of Recaption againſt rhe Lord. $.x. br. 71.7. 

Je lyeth' not jn theſe caſes; 1. Where the Diftreſs is-for 


diſtreſs, is not the goods of the fame man, 3. When the ſecond 
diftreſs is by another perſon. 4. Where it is by a ſecond De- - 
liverance. F.MN.B. 71. | | 

The Lord diftrains an Oxe which is Gt fiifficient ' for * 
the Rent behind (there being then no more beaſts there ) 


he 
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he may come again and cake aCow f and at another time take 


another Cow, till he hath ſufficient 


f-38. Br. Diſtreſs 88. 
It ſeems it is ſomtimes taken for the doQrine or learning 


concerning Baſtards , and ſomrimes for the Offence gr Fault. 
Terms ley. 


A Baſtard is one that is born of any woman, ſo as his Fa- 
ther is not. known by order of Law, and he is called fi- 
lins popnli. Coo:8.102,6.65. Super Lit.244. 


Cs; pater eſt populus, pater eſt bi nullus, & onnis. 
Cui pater eſt popmlus non habet | ipſe patrem, F 


Mulier is one lawfully begotten and born ; And this word 
is uſed alwaies in compariſon with, or oppoſition to a Baſtard, 

ſhew the difference between them : For filins natws vel 
ts nata ex juſta uxore appellatar in legibus _ filins mu- 
lieratus, ſeu filia mulierata, Coo:ſuper Lit:243.0. 

If a woman have a Child before the Eſpouſals (by whom- 
ſoever it be) it isa Baſtard, for that is born out of lawful 


marriage : And if the Child be be gotten by him that doth af- f 
terwards marry her; yet it is in ludgment of the common 


Law a Baſtard, but this the Church doth hold legitimate. Sar. 
20.H.3:cep:9.1H:6:3: (0:Super Lit:244. 

If one marry his Coſin, infra gradus maritagis, and have 
ifſue by her, and after they be divorced in their life time, their 


Iſſue is a Baſtard, 48 E4:4:28: Broo;ſet:48: 
If a man er woman marry a ſecond Wife or Husband , the 


iſtrefs. eAbrigment, Af, 


Baſt ardy n 


Aalier. 


Wher and what 
Ifue ſhall bs 
counted @ Bas 
ard, 


Where noe, 


firſt being living , and have Iſſue by that ſecond Wife, or 


Husband , ſuch Iſſue is a Baſtard, 39E4:3.14:7 H:4:9: 18 Ea: 
4:26: 

If one marry a woman and dye before night that he lye with 
his Wife, and ſhe have a Child after, it ſeems it ſhall be ac- 
counted his Child, and Legitimate ; See Engliſh Lawyer, fol: 
13%.. 

If a woman elope with a ſtranger in Avowtry, and hath a 


Child, her Husband being infra quatuer mariat, this is legiti- 
mate and ſhall inherit his Land when he dyes, 44 Ed. 3. fol: 


10,7 H:4.10. 
Dd 2 No 


204 


The Marrow of the Law. PartII. 


No Deviſe made after the death of the Father and Mother 
can make the Ifſues Baſtards, Broo: Baſtard 23: 39 Ed: 3. 32. 

If a woman elope from her Husband, and livein Avowtry, 
her Husband being beyond the Sea, that he cannot come at 
her ,. and ſhe have Iſſue in this time,it ſeems this is a Baſtard: 
But by the common Law , if the Husband be within the four 
Seas [ j.] within the Juriſdition of the King of England, if 


' the Wife have Tflue, no proof is to be admitted to prove the 
Child a Baſtard,unlelsthere be an apparant impoſſibility in the 


Husband of procreattion, as if he be but eight years old, or un- 
der the age of procreation; for in that caſe ſuch Iſſueis a 
Baſtard, albeit he be born within marriage, 43 E4.3:19. 7 H: 
4. 9. 7 H:5.9. 44-E4a:3.10. 1 H.6.7.19 H.6 17. Ceo: ſuper 
Lit:244. 

If a Child be born within the uſuall time, whichis within the 
tenth Solary month” accounting the month thirty dayes)after 
a mans death; it ſhsll be reputed a Z#/er, and the Child of 
him that is dead; but if not, it ſhall be reputed a Baftard, 
unleſs the woman be married to another Husband - but che 
moſt naturall time is eight end twenty dayes, nine Solary 
months and ten dayes; which is forty weeks, but ſome come 
ſooner , and ſome ſtay longer, as occaſions be ; and therfore 
it is held by the DoRors of Phyſick that any day in the tenth 
Solary month the firſt or laſt, is naturall enongh.Buc the bree- 
ding and travail is ſomtimes longer or ſhorter. according to 
che weakneſs or ſtrength of the Mother , or Ch:1d, or other 
matters, Coo:ſzaper Lit:123. Arſops caſe, Mi17.fac:RB.. 

This caſe was; The Husband dyed the three and twenti- 
eth day of March, after his death his Wife (being known a 
lewd woman) was in travail five weeks, and in the midſt of 
her travail was turned out of doors, ſo that ſhe was nor deli- 
vered untill the fifth day of 7an#ary, which was one and fort y 
weeks, yet was adjudged that this Child was le 
Arſep verſ: Botrell, M.17.7ac:B.R. | 

Fut.if the Ifſue be born within a month, or aday,after mar- 
riage, between parties of full tawfull age, the Child is a legi- 
timate Iſſue, and no Baftard, albeic it be apparant it was ano- 
thers Child; and not his that married the woman; and he 


_—_ 


gitimate, 


muſt 


VILA 
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Parcl, 


muſt Father him, for' whoſe is the Cow his is- the Calfe, 
13 E4.4.28.( o.ſuper Zit.244, 00 EH ff Ed, 
_ Ifa marriage be infra gr2dus maritagij, and' they have Chil- 
dren and one of them dye, and afrer a nullity and divorce is 
made of the ſayd marriage, yet the Iſſue between them are no 
Baſtards, but Aſmliers, 39 E4d.3.32. Bro. ſet. 48. | 

If a Divorce be well made ofa former marriage, cau/a pre- 
contra, and either of the parties marry again,and upon this 
ſecond marriage have Children , theſe Children are lepiti- 
mate, and not Baſtacds,C 60.4.:9, | 

All Children that are born beyond Sea, whoſe Parents at 
the cime of their birth be of the faith and legeance of the King 


— DD 
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of England, ſhall be legitimate, and have the ſame advantages - 


as others born within the Realm, Stat:25:Ed.3.de natis ultra 
mare, Dyer 224. 

Tf one have a Son ora Daughter by a woman before marri- 
age (which isa Baſtard) and after he marrieth the woman, 
and they have another Son or Daughter (which is a 7zliey) 
and the Father dye ſeiſed of Land,the ſecond Son or Daughter 
ſhall have this Land, and not the Baſtard; and if the Baſtard 
enter apon it the 7/;er may out him; But ifthe Baſtard 
ſhal enter firſt, claiming as Heir to his Father, and ſhall oe- 
cupy the Land all his hfe-time withour any entry, or conti- 
nuall claim made by the Aalier all the keine the Ba- 
ſtard, and he have Iſſue and dye ſeifed of fuch Eſtate in fee; 
and the Land: diſcend to his Iſſue , and his Iſſue entreth, e+c. 
In this caſe the Auer which is lineall, as allo the collaterall 


A Paftayd the 
cldcy and Mu- 
ler. 

F here poſſeſſion 
of the cider iſfiue 
which 1s a Ba- 
fterd, dying ſet» 
ſed makes bis 
Son his Heivre, 
wheye not, and 
although the 
Jounger $01 06 
cupy the Land 
with the older, 


Heir is remedileſs, and the 1fſue of ſuch Baſtard ſhall have ir, 


notwithſtandins the zler be an Infant, 'or Feme Covert, 
and notwithſtanding the Iſſue of the/ Fiery enter:beforethe 
Iſſue of the Bafta'd ; and notwithſtanding the Iſſue of the'Ba- 
ſtard endow the Wife of the Baſtard, and:notwithftanding the 
Baftard after his entry, enter into Religion, andthernpon the 
diſcent be; 'and notwithſtanding the diſcent be of Rents, Ser- 
vices, Reverfions expe&ant upon Eſtates inrayl;, -wherupore 
Rents are reſerved, Litz. Se#.399.340. Ceo.ſnperiCu. 17. Ed. 
3.15, 20 E4d.3.16. 14 H. 4.9: 


But 
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| But if the /£#/er do make continuall claim during the Ba- 
Rards life; or if the lier do once enter and be after diſ- 
ſeiſed þy the Baſtard, or if the Baſtard dye withour Iſſue, and 
the Land Eſcheat, or if the entry of the Baſtard were by @ 


' Rranger, without any commandement, precedent, or aſſent 


Whit things a 
Baſtard (hal 


bave, and of 


what bets (a+ 
pable, where 
pot. 


What atts a Ba- 
fSard may do,or 
n0t1' do, 


Pleading and 
tryall of Baſtar- 


dy. 


ſubſequent of the Baſtard; In theſe caſes the Ilier is not 
barred; Coo.ſuper Lit.243.,244. 

If one have Iſſue two Daughters, and one is a Baſtard, and 
the other is a 21#/ier, and they enter and occupy together all 
their lives, and the Baſtard dye ſeiſed, the Law will adjudge 
the Moyety in her Heir, (./#per L:t.214- | 

A Baſtard may purchaſe Land, or buy and ſell Goods or 
Chattels as another man may : Alſo he is capable of Land by 
deviſe from his Father, or any other, by hat name wherby 
he is commonly calied, Perk. Set.48 505. 

| But he cannot inkerite Land as Heir co his Father, neither 
can any inherite Land as Heir to him, but one that is Heir of 
his - bur it will rather Eſcheat, Lic. Sef.401.Firz. B.2o- 

If hebe a Baſtard born in Adultry or Inceſt , it ſeems he is 
not capable of any benefit from ſuch ince{tuous Parents more 
then for necefſaries only, Swinb.1n wills. 

It ſeems he may do all Acts, as give, or ou, or ſell his 
Lands, Goods, or Chattels, by act executed in his life , or by 
his Will at his death,as any other man may, by the name wher- 
by. he is commonly called ; but he cannot bring a Writ of 
Detinue, or the like, as Heirto any man, Perk, Sett. 26. 
(0.6.65. 35 H.6.9. 

Baſtardy is pleaded and alledged ſomtimes generally (;) 
when one ſayth that another is a Baſtard, but ſheweth not 
how, or ſpecially (#) when he doth ſhew how : In che firt 
caſe it ſhail be tryed by the Certificate of the Biſhop, albeit 
the Iſſue were born beyond the Sea; and this will bar the 
parties and all others : But if the Biſhop certifie he is a 17«- 
fier, this is examinable and traverſable. In the ſecond caſe, 
when it is pleaded it is to be tryed by the Country, not by the 
Biſhop : And where a Writ of Certificate is to be ſent to the 
Biſhop, ſolemn proclamation is to be-made firſt in the Chan- 
cery, and in the Court where the Cauſe doth depend, thar all 

| perſons 
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perſons that can and will attend the Biſhop, to make their 
Allegations to prove the Baſtardy: For which See rhe ftatnte,9 
H.6 cup 41.40 Ed43:39.Plow.74: ſtat,25. Ed. de natis ultra 
WG, ; 153000948, 02 7 3+ 231801 
_ + fone marrya Virgin with Child , and it be born _— # hat jerſon 
the Eſpouſals, he mult Father it, let it be whoſe it will : An Pal be reputed 
if ſhe be a Widdow and with -Child vifibly by her firft Hus- pe a ef 
band at the time ofhis death, and take another Husband, and * 
be delivered during the next Eſponfſals, in this caſe it ſhall be 
reputed the Child of the former Htsband :' But if ſhe were ſo 
privity with Child at the time of her latter,marriage, as it can- 
not be diſcerned, it ſhall be reputed the Child of her latter 
Husband , if by. poffibility- of nature it may be ſo, 21 Ed: 
3:39. P | TRIER 7 | 
If A. marry B. and dye, and within ten dayes after his 
death ſhe'do marry C. 'and hath Iſſae'D: eleven-dayes after 
the uſuall time of forty weeks, from the death of A. this ſhall 
be reputed the Child of {*. andnot of A. So it ſeems if the 
Child come eleven dayes before the uſuall time, it ſhall be 
reputed the Child of C. not of &£, 18 Ed.1.(om.Beaf. caſe, 
R:13.B«R.. ng 
Baftardy is an offence againſt 'the ſpiritual] Law , and The puniſhment 
therefore puniſhable in the ſpirituall Court; It is alſo of Baſtaray, 
offence againſt the common Law and puniſhable in the 
temporall Courts; and two Juftices of Peace*', wherof 
one to . be of ©vorum that are next to the place where - 
the Baſtard 'is born, may examine-the matter, and puniſh 
the parties offending according to their deſcretion : And - 
if it be a Baſtard that may charge the Pariſh, the : Juſtices 
may ſend the Mother to the bone of CorreQion ; Asalſo for 
the:keeping of the Baſtard to diſcharge the Pariſt where it is 
born; end co charge the Mother and reputed Father; And if 
they refuſe ro obey the Order made dy. ſuch ſuſtices, or to 
. give good bayl to periorm the ſayd Order, or to appear at 
the next quarter Seſſions, they are to ſend them to Goal, 
there to abide without bayl or main prife. Srar.18.Eliz.cap.3; 


7 faccap.4. 
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| Beadle. 


Bencvolence, 


This word isſometimes taken for an Officer in a Forreſt 
that doth execute all the proceſſes there: And one that is 
like to a Baylif errant of a. Sheriff ina County. And ſome- 
times it is uſed for ſucha one as is appointed in Townes for 
the whipping of Roagues, and others that are to be whip- 


Itis ſometimes given voluntarily , andof a mans good 
will. ka's 


- .- The Subjects of the Realme arenot to be charged by any: 


Food @# trees. 


bat Wood & 
trees may be 
cut, and how 
and m what 
order they muſt 
be cut and d;/- 
pojed after- 
Winds. 


exaction or impoſition in the nature of a Beneyolence. . For 
Magnatum petitio eft perceprio. Stat:1 R:3.cap:2. bo 
Any man that tiath Wood or Trees , may by the Common 
Law cut his Woud and Trees, when and how he will, and diC- 
poſeit to what uſe he will, unleſleir be in the caſes of Leſſee 
for life. or years, -who by Law are prohibited to make waſt, 


or where a man hath reſtrained himſelf by ſpeciall covenant 


or agreement, for which things , See aſt and (ovenanr,and 
other Titles: But now by ſpeciall Statutes men are reſtrained 
in divers caſes: Strat 35-H.8.cap.17. | 


1. He that doth fell or cut any Copes or Under-woods, 
or wood or trees in wat ground, if it be not above twenty 
fonre years growth(unleſſe it be in ſome ſpeciall caſes) muſt 
leave ſtanding and unfelled in every Acre, twelve ſtandils or 
ſtorers of Oak , if there be ſo many there, or otherwiſe ſo ma- 
ny ofElme,Aſb,Aſp,or Beech, to make them up-twelve, And 
thoſe of ſuch as are like to make Timber , and were left the 
time the wood was cut laſt before; and if there be not ſo ma- 
ny of them, then ſo many others of thoſe that are ſtanding at 
the time of the fell of che moſt likely trees; and thoſe ftandils 
ſolefr,nquit be, preſerved and not cur,untill they be ten inches 


ſquare within three foot of the ground, nnder paine of three 


ſhillings four pence for every tree ſo cut and no: left before, 


- or not preſeryed or cut after; and if the wood be above twen- 


ty four years growth, then be muſt leave ſtanding twelve great 
Oaks,or if there be not ſo many,other Trees, and theſe muſt 
be afterwards preſerved,and notcut down twenty years after, 


(except it be to repaire the owners houſe, water works, Gar- 


den, 
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dens, Pales of Parks, or the like, under paine of ſix ſhillings 
eight pence for every Tree nor ſo leff, or being left, not after 


preſe.ved. 
2: He that is Lord or owner of a Wood, wherein others have 


Common, cannot fell any part of it (except it be for his own 
private uſe()for reparations of his houſe , or for fire, or the 
like) until! he hath a fourth part devided from the reſt, and 
fenced and incloſed by agreement betwezn him and the Com- 
-moners and tenants,or( if they cannot. agree upon the diviſi- 
on )by order of two Juſtices ofthe peace, and then he may fell 
that fourth part(but he muſt leave and preſerve the ſtandills 
as before) and after that diviſion and feiling,the Commoners 
are not to have Common there , but in all che other chree 
parts they muſt rake their Common as before time, and there- 
in during the incloſure, the Lord is to have no Common. 

3. No perſon may convert or imploy to coale, or other fu- 


Incloſure. 


Iro8, 


ell for the making ot Iron, orIron mecrall , any part of any 


Timber tree or Oak, Beech,or Aſh, of the breadth of one foot 
ſquare at the ſtub, growing within Fourteen miles of the Sea, 
or any part of any of the great Rivers, by which carriage is 
nſed by Boat, nor any other wood or under wood within 
rwenty two miles of the City of London,and ſome other places 
(for which ſee the Statute ) and Iron Mills. ( 3) Start: 1 Eliz. 
cap.15.23.Eliz:.cap.s. 

4. No perſon, nor the Kings Purveior himſelf ( unleſs it be 
for neceſſary Timber for Houtes, Shipps, and Mills) may fell 
any Oaken Vrees meet to be barked , wher@it is worth two 
ſhillings a cart load, beſides the charge of barking and pilling, 
but between the firſt day of eL£ri/!,and the laſt day of }«xe, 
under pain of the loſle of the double value thereof. and if the 
Kings Purveiortake any ſuch tree , the owner may keep back 
the bark, Lop and Top thereof. (4) 1 ac.cap. 22. * 

5. None may deſtroy any woods. or convertinto, tillage or 
paſture, any wood or under wood, that is two acres or more 
in quantity, and two furl»ng diltant from the houſe ofthe 
owner ofthe wood, or to which the wood doth belong,under 
paine of forty ſhillings for every Acre. (5) 35. H.8. cap. 


17, 
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| 
| 
l | And whoſoever doth cut down. any under. woods or Cops 
tt Incloſure. of twenty foure years growth or under, not only may, 
A but muſt incloſe it, or preſerve it from Cattell tix years after :: 
4 | And if it be of the growth of fourteen'yeares and under 
| X twenty four years, he mult incloſe or preſerve iteight: years 
after : And ifit be above the growth of twenty four years, 
he muſt incloſe or preſerve it nine years, under paine of three 
ſhillings four pence for every Rood, not fo incloſed, or pre- 
ſerved: But ifitbein a Park where is game, there he muſt 
iacloſe or preſerve it. four years only, and no-more under the 
like: paine: But if any ftranger ſpoile the bounds, he muſt 
bear the penalty,not the owner. /dem, 

Any perſon may fell and incloſe all their woods and under- 
woods,in any waſt grounds,which have been uſed to be inclo- 
fed and kept forthe maintenance of wood and uncderwood. .. 

Fucll. For the Affiſe (5 )the breadth and length of Fuell' (5) Tal- 
wood, Billet, Faggot, in and about Loxdox and other Towns 
Corporat and Citries, and who may bny the ſame: See ftzr. 
7, Ed: 6 cap. 7.23. Eliz.cap.14. 
The remedy fir If a ſtranger treſpaſſe me in my wood or trees, I may have 
wro1gs,9xd the 'an Aion of Treſpaſſe, for which ſee Tre/paſſe, if ic bem 
Treſpaſs done tenant, there in ſome caſesT may havean Action of Waſt, 
ts rages = 4 (for which ſee waſt) And if the ſoile of the wood be myne in. 
"Tc. - Proper,thereI may have the ſame remedy againſt a Treſpaſſer 
"  asifit- were in any other ſeverall cloſe. Bur-if it be in ſuch a: 
wood wherein others have Common of paſture , therefore a- 
.ny Treſpaſſe to the woods in cutting them-down, or the like: 
] may have an Action of Treſpaſſe : But if it be in the paſture 
ofa Common wood Ican bring no Action more then ano- 
ther Commoner: (c.8.138. 

If the Lord have the 4th. part of a Wood by «- due inclo- 
fure to him ſelf (as above) no Commoner may put in. any 
Cattell there, nntill fiveryears after the time of Incloſure, and. 
then bur Calves,and yearling Colts-only untill fix years if the - 
wood were under the ape of fourteen years at the laſt fall, or 
elſe unti}l the age of eight years, if the wood were above 
wwenty four years , under pain to forfeit four penec a Beaſt. 
But ifthe cattell of the Commoger be put in, the Lord can 


have 
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have no ation of Treſpaſſe againſt him, for by the Common 
Law untill this Statute , he that had a wood wherein another 
had Common , could not incloſe it, and exclude the Com- 
moner. Coo.8;' 138 ftat.35.H. 8.17:13.Eliz. 25; 

If a man ſuffer his Swine to come into ſuch an incloſed 
wood , during the time of the Incloſure ot it as above, unrin- 
ged or unpegged, he ſhall forfeir four pence for every Swine. 
35.-H.8.cap.17. 

Ifa man do purpoſely burne a heap or pile of wood,or bark 
any Apple, Pear, or other fruit trees , the owner ſhall reco- 
ves treble damagesin an Afton of Treſpaſs,and he that doth 
it looſe ten pound to the King. Star. 37.H.6.cap.6. 

If any cut or take away any Hedge, Pales, Railes, or Fence, 
cur, or ſpoile any woods, or under woods, or digg or take up 
any fruic trees, beſides thar the Party prieved may have an 
ation of treſpaſs, he may complaine to a Juſtice of Peace, 
and he muſt compell the offender to make the party offended 
an amends, or elſe the Delinquent muſt be wh-pped. Sr4r.43. 


Eliz, .cap. 7. 
For the woods of Forrefts. See Star.1 Ed.3:2.9H.3.9.12: 


13.22. Ed.4:7.Co0.8. 36: 


is a Precept in the Kings name written in Parchment and 
Tra with his Seal. Wherein there is 1 Sa/xtation. 2 The 
matter but very briefly ſer down, and therefore it is called 
Breve. 3 TheConcluſion. FL 


1 The Teſt. 


And therein ts. <2 T he Place. 
3 The time of the date. 


Itis moſt commonly open , and there it is called Parexr, 
but ſometimes it is incloſed, and then it is called {o/e. Alſo 
ſome Writs are originall (to bring matters to Judgement, 


or preceding it, Others are judicial, tending to execution. 


of Judgements, or of that nature ; and of both theſe kinds, 
there are many particular individualls following. Co. ſxper 


Litt.fol:73:18:H:8.5. 
: E ce 2 ' | This 


Bricfe &r Writ, 


” A_ — 
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Of Right. 


Of E trie. 


Quatuplicx, 


- This is the higheſt Writ of all others : For whereas othey 
Writs in reall Actions , be only to recover the poſſeſſion of 
the Land, which hath been loſt by our Anceſtor or our 
felves, this atmeth both at the ſeiſin , which fome of our An- 
ceſtors or we had, and alſo the property of the thing wherof 
our Anceſt»r died not ſeiſcd as of Fee. and whereby are' plea- 
ded and tryed both the rights togetber, viz. as well of the 
right as of the proerty; Inſomuch asif a man once looſe his 
caufe upon this Writ, either by judgement, Aſfliſe, or Batcell, 
he is without all remedy for ever. F:N:B:fod 1 

It is a Writ whereby a man ſeeketh Entrie into his Lands 
or Tenements, out of which he is put or kept our, as when 
one is diſſciſed or put out of his Freehold, then he or his Heir 
may have this Writ againſt the Diſſeiſor , or any other after 
tenant of the Land. Termes of the Law. Plow.9z, 

This Writ is ſometimes in the Per(;)where a man is. diſſeiſ- 
ed of his free-hold , and the difſeiſor alieneth, or dieth ſeiſed, 
and his heir entreth, then the Diſſeiſee or his heir ſhall have 
this Writ apgainit the Alexee, or heir of the Diſſeiſor,and the 
Wric ſhall ſay, 1» quod A non habet ingreſſum niſs per B qui'il- 
Iud et aimiſit qui inde eum injuſte diſeifvir, &c. Butii the 
diſſei{-r alien, andthe Alienee dieth ſeiſed , or alieneth over 
ro another, or if the Niſfeiſor dye, and his Heir enter, and 
that Heir alieneth, or dieth ſeiſed, and his heir enter, then the, 
Diſſeiſee or his heir ſhall have a Writ of Entrie. Sur diſſciſn 
in the Per & C*i,And then thee writ ſhal ſay, 1» quod idews A. 
non habet ingreſſum niſs per B.( i C_illud ei dimifit qui inde in- 
jxſte, ec. but this writ in the. Per & Ca is not maintainable 
againſt any, but one that is Tenant by purchaſe or difcenc. 
For if it be otherwiſe, as if he be in either by intruſion, when - 
the Diſſeiſor doth dye ſeiſed, and a ſtranger doth abate; or diſ- 
ſeilin,as when the difſeifor is difleiſed by another;or ſucceſſion, 
as when the diſſeiſor is a man of Religion,8 doth dye,or is de- 
poſed: or by judgment, as when he recovereth againſt the Diſ- 
leiſor: or by Eſcheat, as when the Diſfeiſor dyeth withour heir, 
or dothfelony,and the land eſc heat;In all theſe caſes the difſei- 
ſee muſt bring his writ in the Poſt not in the Per nor «i. And 
then the Writ ſhall ſay, /n q#0d A. non habet ingreſſum niſs poſt 

Di/- 
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N. vel M. proavo N. cujus beres 5pſe eft. © 1s 
This is a Writ, and lyeth where tenant for terme of life,or £*!7:* 1 Gaſs 
by the curteſie alteneth in Fee, leaving him in Reverlion , then 
he ſhal} have this Writ againſt the tenant for his relief. And 
itis girvert by the Statute of 7/eftm.2. cap. 24 Terms of the Law. 
This lyech where a Tenant in Dower doth alien in Fee, or  . . 
for terme of anothers life, leaving the tenant in dower , then * oi wous 
he-in Reverſton ſhall have this Writ. And it is given by the FOR 
Starute of Glowcefter cap. 7, T ermes of the Law: ' © : 
' This lyeth where' Tenant for rerme of his own or anothers £#'71e ad com: 
life, tenant by the' curteſie oy in- Dower alieneth and dyeth; ""**7 542%. 
then he in Reverſion ſhall have this Writ againſt whoſoever 
is in after in the ſaid renement. Terms of the Law. 
' This lyeth , where a Biſhop, Abbot, or other that hath a 5;,, Aftonſu 
e£ommorr Sea}, alien the Lands they have in the right of their capituts. 
Churches, without the conſent of the Covent or Chaprer,and 
dy,then the ſucceſſor may have this Writ,or a Writ of Righc, 
Li:r.Bro:380. ftat. Termes of the LaW fel.80,- 
This lyeth for a man where he is put out of his Lands or: ſje. 
Tenements, or any profit aprender, as Rent, Common; '&*c. 
co be taken in a place certain, andiſo diſfeiſed of his Freehold; 
then he may have this Writ to recover the ſame-againe. Co0.- 
ſuper Litt.153. | 
Itisa Writ foundeduponthe Statute of #eſtm. 2 cap. 38. ponendis in 
and upon the Statute of Arrics/s ſuper Chartes cap.g+ which 4ſiſs. 
Statutes do ſhew what perſons Sherifts ought'co: impannell 
upon Aſiies and Juries, and what not. For which ſee RegsP. - 
. er,fol.78. Fitz. 7.B. 165; þ 
Itisa Writ awarded to reexamine or review , a matter” Certificat de- 
paſſed by Afliſe before any Juſtices, andis uſed when' a man 4ſſ/e 
appeareth by his Baylif, ro-an/Aſliſe brought by another, and 
lofeth the day, and hath ſome other matter to -plead further + 
for himſelf; as aDeed'of Relcaſe, or &c. which the Bailif did' 
not plead or might not plead for him', 'deſireth a better exa-- 
mination'of the cauſe,cither b: fore tlie ſame-or other Juſtices. 
And for that purpoſe hath Letters. Patents+ and a Writi-to 
the Sheriff, to call the party for. whom the Alliſe A gy 
the 


* difſefinans , quimB. Tnite- injuſte &. fine Frdicio fecit pre; fato 
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"The Marrow of te Law. Pare I 


Farmeden. 


Quotuplex, 


- the Jury which was impaneeiled upen the lame Adjiſe before 


the Juſtices. T ern: of the ; : EI 

It is a Writ that lyeth where atenant in taile dath diſcon- 
tinge, Qr is diſlciſed and dyeth,then the iſſue in taile may bave 
this Writ for his remedy. Buctthere be three manner of For 
medons. One's in the dilcender,.and that is in the caſe befare 
ſaid. And it one give Lands in the taile, and for default of 
iſſue, the Remainder to another inthe taile, and that for de- 
fault of ſuch iſſue, rhe land ſhall revert co the Donor, if the 
firſt tenant in taile dye without iſſue, he in Remainder ſhall 
have this Formedon in the Remginder: Burt if the Tenant in 


| tayl dye without Iſſue, and he in Remainder alſo dye withque 
] 


Accedas ad 
VICE COMLLOMS. 


Pone per wva- 
. ume. 


Bilancius deſe- 
rendis. 


Ocenpauit. 


Ponendo in 
ballum. 


Perambulaiz: ne 
| fe &cienda, 


Rationabillibus 
diviſis, 


ue, then the Donor, or kis Heirs ſhall have a Formedos in 
the Reverter. Termes of the Law. 

'Itis a Writ direRed to the Coroner, commanding him 
to deliver a Writ to the Sheriff, who having a Poxe delivered 
bin, ſuppreſſeth it. Terms of the Law. | 

Itis a Writ commanding the Sheriff to take ſurety of one 
for his appearance at a day afſigned. For which ſec Regiſter, 
in verbo pone. x | 

Itis a Writ directed to a Corporatien for the carrying of 
weights to. ſuch, or ſuch a Haven , for -to weigh the Wooll 
that ſuch a man is licenced to tranſport. Regiſt. fel. 270. 

This is a Writ that lyeth for him which is ejected out of bis 
Land or tenement in time of Warre, as a writ of Novel d;/- 
[esfn lyech for ene cjeced in time of peace. /ngham. 

Tt: is a Writ whereby to will a Priſoner beld in Priſon to be 
committed to Baile in. cafes Bayleable. Regiſt. Orig. fol.133. 

It is a Writ ſued out by two or more Lords of a Mannor, 
lying near one another , and conſenting to have their bounds 
ſeverally known, which is dire&ted to the Sheriff, and doth 
commend him to fet- down their certain limits between, them. 
Agndit-is uſuallyſued-out upon ſome Incrochment by one up- 
op.the other. Andif the Incrochment-have been made by 
degrecy, and onn of the Lords refuſeth to aſſent, the other 
may have a Writ calied Retionabilibas dzviſis to compell him, 
butif the Incrochment. bath been made at once, an Afliſe of 
Newt Difeiſus lyeth; Firz'N.B.fdl 133. 

j It 
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Iris a VVrit whereby the King willeth the Jaſtices it. £4re; Libercatibu 

to admit of an Attorney for the defence of another mans li- igendis in 
berty before them, &c. Regiſter fol. 19. 6.. 14J-Mle © 4 Itizcre. 

It is a VVrit that lyeth for a Citizen or Burpeſs of any City, Libertatibus 
that contrary.to the Liberties ofthe City or'rown whereof he 4{tocanu:s. 
is , isimpleaded in the Kings Cgurt, or before any of his Ju- 
ſtices that do refuſe or deferre.to allow his Priviledge. Fitz; 

N. 8,229. 

It is a Writ to take him that hath taken any Bondman or Homine capto * 
Woman, and led him orher out: of the Counity\, fo that he '7'?#b0nami- 
or ſhe cxnnot be replevyed-according- to Law. Terms of the * | 
Lav. | Ck 
There are divers kinds of this Writ. (now out of uſe) For Non diſtingen- 
which read : Regiſter Orig. verbo. Non diftringends.. do. 

It isa Writ in the nature of a Commiſſion directedtoa 7,q;;. 

Sheriff, for the diſpatch of Jaſtice in ſome ſpecial caſe where- ' 
- with of his own authority, he cannotdeal in his Connty-Court, 
As ifthe ſumme demanded be above forty ſhillings in debt or 
damages, or the like, and by this the Sherift may bold plea of 
any ſumme , whereas ofhis ordinary authority, . he can hold 
plea there but of ſummes under forty ſhillings. F. N:; B.86. 
Finches ley 102, : $ 92] 

And this is to b2 ſent to the Sheriff, not to the Steward of 
the Court.. And heis hereupon to- proceed as he doth in 0- 
ther caſes , for the Writ doth not alter the nature of the ſuit, 
and when he hath done it.,, he need not make'any Returne- 
therof. 6 E.4:3. Fiz. N.B.86: 23399 37 Rf W 

It is a Writ that lyeth for Prebendaries' or other ſpiritualf. Par/ovs nor 
perſons being diſtreyned by the Sheriff or ColleRors of fif- Prebendariey 


teenths for the fifteenth of their goods, or ts be- comributory- ws _ = wa 


ro taxes; Fitz: N.B.fol. 176: ; 54 | 

+ Itts a Writ the | h h for « man whois taken for # ſuſpition — 
of Felony, and offering fulficient bayle for his ce 

cannot. be admitted thereunto,, . by the Sheriff, or other ha. 

ving power to'let tomain priſe. F.N:B8.249- 

It is a Writ to inhibit Bayliffes, &c. from-diſtrayning any: 1, nplaci» 
man- with' ont the Kings VVrit ,- e6aching his Free-hold. faxdo. = 
Regiſt fol.191.b, OL 351 03 0021] PW - ; , 
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© .allbe drow of the Lav. Part I. 


Precipe. 


Precipe 4 C4- 


. Non intyomit- 


tcydo.,ohc. 


Non mercand; 
zando wittua- 
lia. 


-_— 


Non protedendg 
ad Afſiſam Re- 
ge Inconſut?, 

Non Reſt entia 
gro Clericis Re- 


gis. 
Licenia ſiur- 
gends 


Licentia tranſs 
[retandi. 


It iz.a kind;of Writ of great. diverſity. For there is, - 
I ef precipe qued reddat. | 
2 eA precipe quod faciat. 

-3 \A precipe quad ipermittat. Fitz,: N :B.fol.5. | 
- And ſometimes.it.iscalted+a-\Writ of Right cloſe, as a Pre- 
Cipe in capite, when it iſſueth out of the Court. of Common 
Pleas, for a tenant, holding of . the King in- chief and of. his 
Crown, and not of him as of ariy: honour, Caltell. or Man- 
nour - ſometimes a Writ of Right'patent, as when it iſſueth 
out of any Lords. Court, for any of his tenants deforced a- 
gainſt the deforcer, and muſt be determined there. Firz. N. 
B. fol.5. 

It by Writ direRed to Juſtices ofthe Bench, or in Eyre, 
willing them not ts give one hearing, that under colour of. 
intitling- the King to Land, &c. as bolding of him in Capire, 
deceitfully obtained the Writ called Precipe in Capire: but 
to put him to his Writ of Right if he think good to uſe it. 
Regiſt .orig.fol.q.b: | 

Itis a Y Vrit directed to the Juſtices of Aſliſe , commanding 
them to enquire whether the Officers of ſuch a Town do el 
Victualls in groſe;or'by retail, during their Office, contrary 
to the Statute , and to puniſh them it they find it true: Regiſt: 


fol.134. 


It is a VVrit to ſtop the tryal of a cauſe,appertaining to one 
that is in the Kings ſervice, &c. untill the Kings pleaſure be 
further known. Regiſt. fol:220. - - 7 

It isa V Yrit direRed to the Ordinairy., charging him not 


to moleſt a Clerk imployed in the Kings ſervice , by reaſon 


of his no reſidence: Regiſt.orig.f: 58. 

It is a V Yrit whereby the tenant cſſoined de mals /e#; , ob- 
taineth liberty to ariſe: for after a tenant is thus eſſoined in _ 
a. reall ARion, he may not ariſe opt of his bed, or at leaſt.go 
out of his Chamber , untill he had been viewed by Khights 
tbereunto appointed, and upon view of his ſickneſſe , have 
a = aſſigned him to appeare, or elſe lye untill he . be liceaccd 
by the Court to ariſe. Regs/f.f.8. | = 

Ic is a Writ-or Warrant direRted to the keepers ofche Port 
at Dover, &c, Willing them to let ſome paſs quietly over 

Sea 
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—_ ——_— 
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Sea that hath formerly obrained che Kings licence thereunto. 
Regiſt. orig. fol. 29}, | 


It is a Writ,and lyeth where the Tenant in the tayl, Tenant 
in dower, or Tenant for tearm of life looſeth by default in a- 


' ny Action, then he thar-looſeth ſhall have this Writ againſt 


him that recovereth , or againſt his Heyr, if he think that he 


bath beccer right then he which recovered. Termes of the 


Law. 

It is a Writ that lyeth for thoſe that are called to the She- 
riffs Turn out of cheir own Hundred. Regiſt, orig.174. 

It is a Writ that lyeth where a man deviſeth Jands in a Cit- 
ty or Burrough where lands are deviſable, and the Deviſor di- 
eth, and his Heyre or ſome other abatein the Lands ,*then 
the Deviſee may have this writ before the Mayor or Bayliffs 
of the Town. Terms of the Law 141. 

It isa Writ or authority given to a perſon to enquire of 
ſome thing for the Kings advantage, whereot ſee divers par- 
ticulars in Kegsff, orig. fol. 72. 85.124. 


It isa Writ, and lyeth where a man before the Statute of 


Luia emptores terrarnm infeoffed another by deed to docer- 
rain ſervice, ifthe Feoffer or his Heyrs diſtcayn him to.doe 0- 
ther ſervice then is compriz'd in the deed , then the Tenant 
ſhall have this Wric , commanding him that he diftrain him 
not to doe other ſervice then that which is comprized in the 


' Deed : But this Writ lyeth not for the Plaintiff which claim- 


eth by purchaſe from the firſt Feoffee , but for him which 
claimeth as Heyr to the tirſt Feoffee. Terms of the Law. 

Ie isa Writ, and lyeth where a man hath given Lands in 
perpetuall Alms to any of the late houſes of Religion, as to 
an Abbot or Covent, Warden, or Mr, of Hoſpitall, and his 
Covent to find certain poor men, orto ſay Divine Service, 
or the like,and they alien it,then the Donor or his Heyrs may 
have this writ to recover the Land. Terms of the Law. 

It is a Writ lying for them that are within the Dioceſſe of 
London , and Province of Torke , by reaſon of a certaine cu- 
ſtom they have, that after the Debrs and Funerall expences 
of a man deceaſed are defraid, the Wife and children ſhall 
have each of them a third part ofthe reſidue of the goods, 

Ff which 


Duod ez deiſor- 


cear, 


Turno Vite-c8- 
mites. 


Ex gravi Dues 
rela, 


I aquirendo; 


Contra forma 


feoffamen's. 


contra formam 
callaliontss 


Rationahil 
pa/te bonorium, 
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The Marrow of the Law. Part L 


Ventre inſpict- 
endo. 


Comitatu Com- 
miſio, 


Permutatione 
Archidiacond- 
1145, KC. 


Cuſtode adm” 
icndos © amy” 
wvendso. 

Doms yeparans 
da, 


Elechone Cleri- 
6s 


E xoneration? 
ſets. 


Expenſis miti 
tum levandis. 


 Exti-pation. 


Fine capiendo 
p's terris. 


which ifthe Execucors will not deliver , may be recovered of 
them by this Writ, F: XN; B: 122, Cook, ſuper Littleton, 
176. 

yo is 2 Writ for the ſearch of a woman that ſaith ſhe is with 
child , and thereby wich-holdech Land from him that is the 
next Heyr at the Common Law. Regiſt. orig f. 227, 

Ec is a Writ or Commiſſion whereby the Sheriff is anthori- 
ſed to take upon him the iway ofthe Countrey. Regiſ?. orig. 
2 . , 

* isa Writ to an Ocdinary, commanding him to admit a 
Clerk to a Benefice upon exchange made with another. Reg, 
orig. f. 307. ET | 

It is a Writ for the acmitting or removing of a Guardian; 
of which read Regiſter orig. + ſee in 7ndice. 

Ic is a Writ that lyeth tor one againſt his Neighbour , by 
the fall of whoſe houſe he feareth hurc coward his own houſ, 
Regi#t, orig. 153. | 

It is a Writ that Iyeth for the choiſe of 3 Clerk sffigned to 
take and make Bonds called Statnis Marchanr, and is granted 
out of the Chancery, upon fupgeftion made, that the Cletke 
formerly aſſigned is gone to dweil in another place , or hath 
hinderance to let him from following that buſine:ie , or hath 
not land ſufficient to anſwer his Treipaſs 1: he ſhould deale a- 
miſle, &c. Fitz. N, B. fe 164. 

Ic is a Writ that lyeth tor the Kings Ward to be disburthe- 


ned of all Suit, &c. to the County, Hundred, Leer, or Court 
*- Baron, during the time of his wardſhip. Fitz.N:B: 158, 


It is 2 Writ direRed to the Sherit? for levying the allow- 
ance for Knights ofche Parl. Regif. orig. 191. b, 

It isa Writ lying againſt him who after a Verdi found a. 
gainſt him for Land , &c. doth maliciouſly overthrow any 
bouſe, &c, upon it. Regiſt, 7 udicial, f. 13.58, 

Ic is a writ lying for one, that upon conviRion by a Jury, 
having his lands and goods taken into the Kings hands , and 
his body committed to priſon, obtaineth favour by a ſum of 
money, &c. to be remitred his Impriſonment, and the Lands 
and goods to be re-delivered to him, Regi#. original! , fol. 
132, 


It 
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Itis a Writ that lyeth for the releaſe of one laid in Priſon 
for a Rediſſeiſon upon a reaſonable Fine. Regiſt, original, f. 
I 22. | 
Ic is a Writ to inhibit Officers of Courts to take fines for 
faire pleading. Regsft. orig fe 199. _—_ 

Ir is a Writ to the keepers of the Ports to let a man paſs 0- 
ver that hath licence ofche King. Regiſt. orig. f. 193. 

It is a Writ direRted to the Sheriffe, cc. willing him to 
charge one or more t0 repayr a Bridg to whom it belongeth, 
RegiFt. orig. f. 153. De” | 

Ic is a Writ that lyeth for him that hath a liberty co paſſe 
through his neighbours ground , and cannot enjoy his right, 
the owner hath ſo ſtrengthened it. Fler: 

It is a Writ for reſpiting ef the Sheriffs account upon juſt 
occaſion directed tothe Treaſurer and Barons of che Excheq; 
Regiſt. orig. f. 139. ps of, 

It is the Writ whereby all men are called originally into 
the Kings Bench in perſonall AQton. 

And divers other Writs there are to be found, diſperſed in 
the (everall Titles. 


|þ is an aptneſle or power to doe, or have and receive, or 
retain ſomething : As where one is able to give, or grant, 
have , or take Lands; orto ſue, or be ſued : And the perſon 
that 15 ſo capable is ſayd to be perſonable, inabled to grant, 
give, Or take a thing granted or given: And this is oppoſed 
ro Diſability or Non-ability ; which being taken largely, is 
defined to be an Incapacity , Incapability, or Impotency of 
ſome perſons for ſome cauſes, to have and enjoy (ume bene- 
fic, or do ſome aR which another might have, or do. As 
where one is not able , or not able bur afcer ſuch a mannerto 
give or grant, haveor take Lands; or to ſue, or to be eds 
And in this ſen{e Diſability is ſomerimes Abſolute ; as @&Fan 
Infant , Man attainted ot Treaſon, or Felony , er the like, 
who are utterly diſabled by any way or meanes to make any 


conveyance of their Lands , bur that it may be avoyded by - 
ſome body : ſo the ſonne of ſuch a perſon attaint is utterly 


| diſabled by any means to inherit any Land from that Father : 
| Ff 2 And 


ſciſnage, 


Fine pro Rediſ- 


Fine 01 Capi- 
endo pro pulcre 
placutandq, 

P aſſagio. 


Pou'thus repas 
randis, 


Luare obſtrux« 
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Reſpettu come 
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Nox aviit, 
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And ſometimes it is Secandam 2nidonly : as that of a Feme 
Covert, who cannot give or grant but by Fine, and is on- 
ly diſabled to give or grant by Deed ; and that of the 
King, who is diſabled co give or grant , or take or receive a- 
ny thing but by matter of Record : And that of a Clergy- 
manthat hath a Benefice of eight poun.'s per annwum inthe 
Kings Books, who is uncapable of another, uvlets he be fiſt 
qualified according to the Statute. ic is alſo diſtinguiſhed 
into Diſability, particular or perſon31i, and temporall, as that 
which reachech rot unto any other perſon, and is but for 4 
time only : And perpetuall or nniverſail, as that which rea- 
cheth to others, and is for ever. And this is cauled ſometimes 
by the atof God, as incaie of the non-abilicy of an Ideor, 
and the like : And ſometimes by the ad of the Law, as in caſe 
of the difablity of an Alien, or a Monk : And ſometimes by 
theact ofthe pariy, as when heis attaint of Felony or Trea- 
ſon ; and ſometimes by the ac of a ſtranger, as in caſe of the 
diſability of an Heyr by the Attainder of the Anceſtor. Terms 
of the Law, Kitch. fol. 214: Plow.27.Fitz.N. B.35.Co0.11.77. 
4.127.7 H. 7.7.26 H.$ 1. (0.8.10, Stat.33 H.8.cap. 29:5 
& 6 Ed:6 cap.13: Coo. ſuper Litt. fel. 3. 
| Bur Difabiliry is raken ſometimes more ſtrialy.: For an Ex- 
ception taken againſt the Plaintiff or Demandant upon ſome 
cauſe why hecannor comence ſome ſuit in Law., and the De- 
fendant faith, that the Plaintiff is nor able to ſue an Action, 
and demandeth Judgment if he ſhall be anſwered. And this 
is alſo ſometimes Abiolute, and ſometimes Secundum nid 
only. And briefly-chere are fix cauſes of this Non-ability , as 
if he be, x. An Outlaw. 2 Condemned in a premunire. 
3 Profeſſed in Religion, 4 Excommunicate. 5 A Villain, 
6 AnAlien . But in the laſt caſe the diſability is only in reall 
ations, and not in perſonall ations, F:N: B: 35.95. Terms of 
the Law. 

Note, perſons capable are of two ſorts : 

1 Perſons naturall created of God as /. S. and .D, &c. 

2 Perſons incorporate or politique, created by the policy 
of man : And theſe be of two ſorts. 1 Sole. 2 Aggregate 


of many ; And theſe alſo are of perſons capable, as m__ 
an 
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and Comminalcy, Dean and Chapter : Or of perſons uncapa- 
ble, as Prior and Covenc, &c. And ſome men have capa- 
cityto take, buc not to hold : And ſome to take and hold, or 
not to hold at the eletion of them or others, and ſome to 
take and to hold both , and ſomeneither to take nor hold : 
And ſome ſpecially diſabled ro take ſome particular thing. 
Co0, ſuper Litt.f. 2. | Where a man 
It an Alien purchaſe Land in fee for life or years, after Of- Hen fone " 
fice found, the King will have it ; tor the Alien is not capable —_ —_ 
| "iy ; £ 
of it to retain it, though he be able to purchaſe it : Burt ſuch 07 »ot. ba: ee 
a perſon is capable of having and retayning both, a houſe for ſ#all be ſaid to 
his habitarion, and chercfore he may purchaſe and hold ſuch ** 4/abicd, or 
a thing. See for this, Aliez. Coo, ſuper Lite. f. 2, | A _ 
If a man commit Felony or Trealon,and be actainted there- 4 rein. 
of, and atiter att3inder he fcll any ot his lands or goods, this 
is voyd, for heis diſabled : and if he doit before attainder, 
any ſale of his goods or chattels is good againſt all men; bur 
if he make any ſale of ais Linds , that may be avoyded by the 
King or Lord co whom ir doth belong by the Forfe i:ure, but 
it is go00d apainſt all others : And if a man commit felony, and 
afcer purchaſe land, and then is attainted ; now though he 
were not diſabled to purchaſe, yet heis to hold , for the 
Lord will have it by E cheat: And ifa man be attainted of te- 
lony, yet he hath capaciry co purchaſe to him and his Heyrs, 
thoogh he cannot hold it, for in this caſe the King ſhall have 
it preſently. See Creon, Cos. [ſuper Litt 2. 49 ji. 2. 49 
Ed. }. 1. T7 
A ſole Corporation , or aggregate of many, either Eccleſt- 
aſt:call or Temporall, may grant or give away that they have 
in moſt caſes, as perſons naturall may ; but they have not ca- 
Pacity to hold and retayn lands as ſuch perſons may without 
ſpeciall licence from the King, and yet ſuch Corporations 
may purchaſe ; but afcer they have purchaſed lands, the Lord 
may enter and have it. See HMortmain. Ceo. ſuper Litt.2.b. 
Villaines-and Bond-men may do and receive as other men, Y:llaines. 
ſave only egainſt the Lords; for if they purchaſe lands, or - 
= goods, their Lords will have them. See Yillaines. Cook, 
idrw. : | 
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Infan;s 07 2i-. - An Infant or Minor, one under the age of 21. years, can- 


ABS. 


 laeots. 


Hermophro- 
ates, 


A Biſtard, 


Perſons defuy- 
med, &c. 


Grants voidby 
mcapacity of 
the Grantees« 


not give or grant away any thing they have, but ic wll be 
yoyd or voydable : bur ſuch a one without the conſent of a- 
ny other, hath capacity to purchaſe, and at his full age he 
may agree toit, or diſagree , and wave it without any cauſe 
ſhewed. See more of this in [nfant. Coo. idems. 

An Ideot, or man of non-ſane-memory cannot give or grant 
away any thing he hath, bnt ic will be voyd or voydable;bur 


; ſuch a one hath capacity to purchaſe without conſent of any 


other, and himſelt cannot waive it ;butif he dyein his mad- 
neſſe, orafter his memory recovered , without agreement 
thereunto, his Heyr may waive it without any cauſe ſhewed, 
See more in deot. (00. idems. 

An Hermophrodite may give or grant, take or purchaſe as 
another perſon. may do according to that Sex which prevail- 
eth. Coo. idems & 3. | 

A Baſtard may grant or give , purchaſe or take, as another 
perſon may do, after he hath gotten 2 name by reputation, 
by that name (o gotten. See wore in Baſtard. Burt ifa Leaſe 
be toe. B. fot life, the Remainder to the eldeſt iſſue male 
of 7. $. and the Heyrs males of his body, and 7. S. have a Ba- 
ſtard, this Iſſue i noc capable within this limication. (v0. #- 
dem & 3. 

Perſons deformed, having humane ſhape, Leapers, Deafe, 
Dumb, & blind men it feems may cake and give as other per- + 
ſons may. See more in Fait. Coo. 3. 

No perſon but one qualified and fitted is capable of an Of- 
fice, and therefore if the King grant an Office that doth con- 


'cernthe Adminiſtration of Juſtice or the Kings Revenue : Oc 


if he grant a judiciall office to one in Reverfjon : or a Stew- 
ardſhip be granted to an Infant ; theſe grancs are voyd, for 
they are, or may be incapable. Cos. 3,6. 

Some are capable of things to ſpeciall purpoſe to give or 
grant, and not touſe, ſo the King is capable of an Office. 
1dem. 

Such as buy Offices or Benefices are uncapable thereof. See 
Offices, AdvoWv/ons and Simony. Ew 


Women 


DR EE —_ ——_——  . 
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Women covert may ſue or be ſued, but their husbands muſt #bere a man. 


be joyned with them. See Baron avd Feme. [EN 
- Tdeots, and men of Non-ſane-memory may ſue or be ſued : 
Alſo ſuch as be deafe and dumb. | 

Infants alſo may ſue or be ſued , and are not diſabled; bue 
if he ſue, he muſt (ue by Prochein amy, if he defend ic muſt be 
by his Guard:ao. -] 

A Villaine is diſabled ro ſuc his Lord in any rea!l or perſo- 
nall ation, but he may ſue any other beſides his Lord. Coe. 
ſaper Lite. 127. 6. | 

An outlawed perſon is diſ.bled to ſue any Aftion againſt a- 
ny man in any Court of Law or Equity ; but it ſeems any man 
may ſue him. Coo, idem 128, | 

An Alien eneny is Ci{abled to ſue any ation reall or perſo- 
nil]; An Alien Amy to ſue any reall ation, but a perſonall 


ation he may fue. Coo. iden. | | 

A manthar is attainted in a Premunire may not. ſue in any 

AQion. (#6. /uper Litt. 129, | 
A man that is profeſſed in Religion cannot ſue or be ſued. 
Tdew 232. | 

A man that is excommunicate is diſabled to ſue in any 
| Court any aRion whatſoever, unleſſe che Excommunicaction 
were by the Defendant himſelf, /dew 134. 

A man that is conviet Recuſanc is diſabled to fue whiles he 
doth ſo continue. 

But note that all theſe diſabilities continue only whiles the 
fame impediment doth cofifgaue : For after Infranchiſement 
of the Villain , rever{all or pardon of the Oatlawry : Pardon 
inthe Premunire : Dearaignment of the party profeſſed, and 
Abſolution of the Excommunication , the diſability is gone, 
and theparty may ſue as another man : Alſo during that eime 
be may ſaein che right of another : As an Executor or Admi- 
niſtrator, ſo the Villain may ſue his Lord, and the reſt in the 
caſes before. And therefore a Mayor and Cominzlty ia their 
politick capacity may have an Aion, though the Mayor be 
outlawed. Coo. ſuper Litt. 1:8. 12 E4d.4.12. 

And ina Writ of Error co reverſe an Outlawry , Utlary in 
that Suit or ony other ſhall not diſable him in that caſe. (v0. 
Sde ww, | Alſo 


[ball bee ſaid 1s 
be able to ſue or 
tobe ſued, and 
where not, but: 
be ſhall be ſaid 
to be diſabled, 
and how. 


AVulaine, 


A perſon out- 
awed, 


An a'\ten enemy 
& Amy. 


Attaiat in pi g- 
mumre, 

A man proſcſſcd 
is Religion, 


A perſon ex- 
communicate, 


How long ſuch 
diſabilities 
ſhall continue. 
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Caſtle, 


Caſilelaine. 


Caſtle ;uard. 


Alſo Outlawries in Cheſter and D#rbays are not diſabilities 
to ſue at the Court at Lowdoy, See more in Other places. 

A Caſtle doth ſometimes fignifte a ſtrong houte , or place 
of defence : And ſometimes one or more Mannors, Ceo. /#per 
Litt. 5. a. $3. a. Stat. 

Ic is the Captain or owner of ſuch a honſe , who ſometimes 
is called the Conſtable ofthe Caſtle. 3 Ed.1.cap.7. 

This is a tenure or Impoſicion laid upon ſuch of the Kings 


- Subjeas as dwell within a certain compaſs ofa Caſtle cowards 


Cauſes and Ef- 
tt ects, 


the maintenance of ſuch as do watch and ward the Caſtle: 
And this where the Caſtle is ruinated, doth continue a te- 
nure by Knights ſervice, This word doth alſo ſometimes im- 
port the very circuir it ſelf which is inhabiced by ſuch as are 
ſubje& to this ſervice. See Tenure, Magna Charta, cap. 20, 
32 H.8.cap. 48. ; 

No Subje& may build a houſe of ſtrength imbattel'd, &c. 
or other Fortreſle defenſible without the licence of the King. 
Coe. ſuper Litt. fol. 5. ; 

The Law in moſt caſes hath much reſpeQ co the cauſe, ori- 
ginal], and foundation of things, and in ſome caſes none at all. 
As if one whiles that he is a ſervant have an intent to kill his 
Maſter, and after depart out of his ſervice, and then kill him, 
this is petty treaſon by Relation : So if a man ge you [ane me- 
morie give himſelf a deadly wound, and after come to himſelf 
againe, and dye by that wound, he ſhall not be a felo deſe : 
So ifa Covenant be to make a man a leaſe for years, and the 
Covenantee dye before the leafe be made, and then the leaſe 
is made to his Executors , this ſhall be accounted Aﬀetts, 
Canuſa & origo eſt materia negotii : And for this cauſe it is, 


that an outlawry in felony is a forfeitnre of a mans land , and 


ſo ir is not in treſpaſſe ; for albeit the not appearing be the 


next cauſe of both, yet in the firſt cauſe they do differ. Coo. 


1.99. Plow.292.C 00.2.92. 
Ifcimber trees that are not titheable become rotten and 
dry, non portans frultum nec folia in eſtate, nec exiſtens macie 
»inns, yettheir priviledg doth remain, and they are tytche- 
free ſtill : So if an eſtate in tayle become an eſtate in taile af- 
ter poſkibility of iſſue extinR, yer many of the Priviledges an- 
5 nexed 
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nexed to the firſt eſtate remaine ftill. 'And hence appearech,. = 


that effets doe ſometimes continue when cheir cauſes are 
gone, But for the moſt part theſe Rules hold, Sablats can/a 
follithy effetius , & ceſſante cauſa ceſſabit effeftus : As when 
x Guardian in Socage dyeth, the wardſhip of the Infane ſhall 
ceaſe, and not goe to his Executor : So if one give Land or 
Goods with his Daughter or Kinſwoman in Marriage , and 
aſter they aredivorced , now ſhee ſhall have all the goods a- 
gain that are not ſpent : So if one enter into Religion ,\and 
make his Executors, and after bee arraigned, he ſhall have 
the goods again that remayn. If the King grant an Office at 
will, and allo 401. fee to him for his life, pro officio 3//o ; in 
this caſe if he put him out of the Office, the fee ſhall ceaſe. 
If a Rent be granted fora way, ſtop the way , and the Rent 
ſhall be ſtopped. If an Annuity be granted pro conſilio, or 
pro ſervitio impendendo ; it the Counſell or the Service be 
with-drawv, the Annuity is determined. If the King have a 
Ward by cauſe of a Ward, and make Livery to the firſt Ward, 
now the ſecond Ward ſhall not ſue Livery. Ir is not a princi- 
pall challenge to a Juror, that he hath married'with the Mo- 
ther of the party, it ſhe be dead without iſſne , for the cauſe 
of favour is removed, If one give a man a-wound the firſt of 
May, and the King the ſecond of Afay pardon to him all Fe- 
lonies and Miſdemeanors, and the third day of Hay the party 
dyed of this ſtroak, by this pardon the felony is diſcharged : 
But yet Sublata nna cauſa, (i alia remanet nou tollitur effe- 
Hur. In caſe of Socage Tenure, whereas in times paſt the 
Tenants did uſe to eare the demeans of the Lord with their 
Plows, the which ſervice was afcerward changed into an An- 
nuall Rent by conſent of the Lord and Tenants; in this caſe 
notwitk ſtanding the Lord do alien his Demeſas, and bave no 
Land to plow , yet the Tenants ſhall pay their Rents yearely 
tothe Lord. Where ons dcth hold by Rent for Caſtle-grrd, 
alchough the Caſtle fail, yet the Rear doth remain : And 
albeit the Religious houſes be diſſolved and ſuppreſſed, yet 
the money that is payd in liew of Proxies by the owners of 
thoſe houſes remain. Ceo.11.81.43,49.1.98. Plow. 293.Dyer 
13, Coe: ſuper Litt, 204. 208. .5 Eadn. 4, 8, Dyer 76. 9 Ed. 
G go 4. 29. 
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Certainty and 
Incertainty. 


20. 1.5 Fd. 4. 14. Dyer . Davis Rep, 1. 13 Ed.4,10,14 
Þ:7.5. 1.401, Devis Rep.3.C00.4.88. | 

A. leaſe white acre.to B. for life, B, doth make waſte, 4, 
doth grant the Reverfion to (+ B. doth atturn, A. cannor 
have an AQion of Yafte , becauſe the Revetſion in reſpeR of 
which it is given is cut 0) him» So if there be Lord and Te- 
nant , and the Tenant alienin Mortmain, and then the Lord 
grant the Seigniory to a ſtranger, and the Tenant Atturn , 
in this caſe the Stink. ſhall not enter fot the MMortmaain 
(albeix it be within che year) becauſe the Seigniory in reſpe& 
of which the entry is given, is out of him. Perk, f. 20, 


Vide Faits, Leaſes, Averment, Nojme,Grants. 


Ertainty is the plain, cleer, and diſtin ſetting down 
(;* things : And is ſaid to be the mother of repoſe, and 

is oppoſed to Incertainty (;) when a thing is ſo ambi- 
guouſly and doubtfully ſer down , as one cannot tell 
how to take or underſtand it, and this is ſayd to be the mo- 
ther of Contentier,. And this Certainty is of three ſorts. 

x To acommon intent, and that is ſofficient in a Barr in 
pleading , which doth defend the party and excuſe him, and 
this is ſafficient in Deeds 

2 To a certain intent in generall, and thisis required in 
all Counts, Declarations, Replications, and Pteadings of the 
Plaintiff, and IndiAtments co convince the Defendant. 

3 Toa certain intent in every particular : And this the law 
doth altogether rejeR ; for Nimia [ubtilitas in jure reproba- 
tur, & taliscertitndo, certitudinem confundit. Coo 5, 121, 
P low. 25. 

The queſtions of Certainty and Incertainty grow upon Re- 
cords: as Writs, Counts, Pleas, Replications, Verd.As, Offi- 
ces, Retorns, Fines, Recoveries, and ſuch like : And writings: 
as Feoffments, Gif.s , Grants. Leaſes, Wills, and the like : 
And Tenures, Warranties, and other things : But in all theſe 
chings this Rule is admitted , 1d certum eff quod certhms reds; 
yoteft : Arid therefore if one leaſe his Land in», rendring 
Rentor every acre twelve pence, this is a pood render e- 
nough 
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enough , for this may be mage certain; Soif one hold his 
Land of his Lord, to ſhicare all the Sheep depaſturing in the 
Lords Mannor, this is good a Tenure, for here isa ceriainty ia 
an uncertainth, P low: 6. 7 Ed: 3.38. Co0:[uper Lit.g6. _ 

A convenient certainty is required in Writs, Declarations, 
and Fieatings, and eſpecially in Writs, more then is in Wri- 
tings ; for ita Writ be abated for Incertainty,, the Plaintiff 
may have another Writ ; butif his Deed be avoided for In- 
certainty, he cannot have a new Deed at his pleaſure, (0:11. 
25. Coo: 5: 121:Dyer 84. | 

If the King grant by Patent, (ognizars de pleas, ard ſay not 
hi, nor ,coram quo, this is it ſecms voyd for Incertainty, Br: 
Patent 100. | -| 

If an Action of Debt be brought againſt Executors , and 
ny lead they have fully adminiſtred, 9c. and the Jury 
find they bave enough in their hands, and ſay not to what va- 
lue, ; this Verdi is void and inſufficient for incertainty, 40 
Ea:3.15.C60:9.74.6. 
Writings are ſomtimes void for incertainty in all, and ſom- 
times in part only , and ſomtimes not , bur the Incertainty 
may be holpen and made certain by Averment, or other 
means: And this Incertainty is ſomtimes in perſons, and 
ſomtirnes in things ; As in a Grant, in the perſon of the Gran» 
tor, or Grantee - In the thing granted, either in reſpe&t of 
the place where it is, the quancity or quality of the thing, 
or name wherby it is called, ſomtimes in the eſtate, ſomtimes in 
the time, ſomtimes in the manner; As if 7.S: by the name of 7. 
(withouc any Sur-name) do grant, or give, or take by this 
name, this is void by Incertainty : So if the party be named 
by his Sur-name only, without any Chriſtian name. $0 if a 
Grant be, Tothe Charch-wardens of S; without any more, or 
to God, to Church, or Poor, or to three or four of a Pariſh, not 
naming them, or to oze of the Sons of 1:S. and he hath many 
Sons, or to him that ſhall be the firſs Son of I.S.and he have then 


' no Son, or to the Monks of ſuch an Abbey, or to 1. S. or I. D. 


in the DisjuaRive : All Grants made after. this faſhion are 
void for Incertainty. Perk: Sett: 39. &c. Plow. 6. Cao. 8.155» 


Perk: Seft:54,5530- . | 
% : | G If 
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CY 


W ben and what 
ccytatnizes 're- 
quiſte and 
where uncer- 
toimty will hurt 
07 defeat, 


In Record, 


In a Veirdift, 


In Writings, 
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when not, but 
may be holpen 
by Aver mini or 
Eleftion. 


In #:11ngs, 


If I grant to one ſo much wood jn ſuch aplace, asI can 
ſpare, or can be ſpared; or'ifI have a Wood of 100. acres, 
and grant to one ten acres of it , and do not ſay where, or 
what part of the Wood; or if I have a Mannor, and grant 
the ten acres out of the Mannor, but do not fay where : Or if 
twenty Tenants hold of me by the Rent of twelve pence a 
peece, and grant ten ſhillings ro perceive out of theſe Tene- 
ments, or ten ſhillings parcell of the twenty ſhillings; orif 
I grant a Corody, or Eſtovers, and ſay not where, nor what 
incertain ; or if I grant Land, and ſay not in what County nor 
Pariſh. In all thefe and ſuch like caſes,;the Granc will be void 


for Incertainty, Dyer 91.281. 9 H.6. 12. 9 Ea: 4. 11, Finches 


Ley.1 3+ 

If I grant to two men & hereadibus, and do not ay [to their 
Heirs. And if I be poſſefſed ofa tearm of years,and grant all 
the reſidue of my Tearm, which ſhall be to come at my death; 
In all theſe caſes it is void for [ncertainty , Coo. 1: 55. Kelw: 
108. Plow: 520. Bro.417. | 

It is not neceſſary one ſhould ſet down the certainty of a 
thing in pleading, when either it is not poſſible ſo to do, or it 
is a thing out of his knowledge, or unto which he is a ſtran- 
ger, that doth plead it, or of which in common preſumpri- 
on he can have no certainty, Plow: 128.Coe.4:89. 

Tf a Fine be levied to 7.S. the Son of y.S. and he have two 
Sons of that name, this may be holpen by Averment, and is 
good enough. 

If the King by his Letters Patents grant to another all the 
Mannors and Advowſons that did belong to the Priory of H. 
or all the Mannors and Advowfons that were /.S which was 
Attaint, &c. theſe be good Grants; although it þe not ſet 
down in what County it lye, 32 H.6.20. (v9.9 47. 

If the Duke of Backinzham bu that name, be Grantor or 
Grantee in a Grant, this t: good, and certain enough, witn- 
out any Chriſtian or Sur-name, Perk: Seft.36. 

\ If the name of the Father be 7. S: and the name of the Son 
I:S: alſo, and one of them grant by the name of 1.S: without 
any addition or diſtintion;this is go0d enough, Perk. Sr&#. 37. 

Ifan Abbot had granted by the name of his Foundation, 

this had been good. | 


if 
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If a Grant beto the Biſhop of porceſter, without any more, 
this is good enough, Perk:Sef.45: 

If one grant to the firſt Son of 7.5: without' any more ad- 
dition, and 7.S: have two Sons, this is good enough? /P erk; 
Setft:54. FI 

If an Eſtate be granted to /:S. the Remainder to him that 
ſhall come the next morning to Paxles, if /.S: the Grantee do 
live ti]t then, and one do come there that is capable; this is a 
good Remainder, and certain enough. So if the Remainder 
hath been limitted to h:m that 7.S: ſhall name within three 
dayes, if he do name, this is made certain, Perk:Sell:36. 


If a Leaſe be made to a Husband and Wife for one and - 


twenty years, the Remainder to the Survivor of thetn for one 
and twenty. years :. Or a Gift in tay] be made to the Husband 
and Wife and the Heirs of the Survivor of them, this is;goad 


enough, (c.10.51. 


If one grant his Mannors of e. and B. and ſay not in what 
County or Pariſh : Or Leaſe all his Land in the Pariſh of «2. 
and ſay not in what County ; or leafe or grant all his Land 


deſcended to him from his Facher, without more ; or grant. 


another a Robe, or a Rent of twenty ſhillings, or one of his 
Horſes in his Stable (having many there) or twenty loads of 
Aſhe, or of Oke in ſuch a Wood ; theſe Grants are good e- 
nough, and may be made certain by eletion : So if one grant 
to another ſo many Trees in his Wood as /.S:ſhall ſay may be 
ſpared, /00.9.47. Plow.1g91.C00.2:37.Dyer 91, | 

If I makea Leaſe to another for ſo many years as 1.S, ſhall 
name, this is good, after he hath named :So if I make a Leaſe 


to begin after the ſurrender, forſeiture. or OO O— 


oF a former Leaſe,this is certain enough:So if I make a Feoff- 

ment to one of two acres of Land, Habenduw the one for lite, 

the other in tayl, this is good enough, P /ow:6:Coe.6:36:8:56: 
00:2.37: 

6 one bind himſelf in an obligation, to pay me all ſuch mo- 

ney as his Brother oweth me ; this is cert1in enough, for that 

by reference and averment it may be made certain, Morgen. 


ver/.7ohnſon B.R.p.39.Eliz. 


Vide 
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Vide Reats, Statutes, 7 udgments, Cordutions , | 
Warranties, Grants, Joynt- tenants Baron & 
Peme. 


. 


Charge. T is an at doneby a man, binding him, or that which is 
J* to the performance therof, and making him, or ir, or 
both fubje& thereunto, Yide R ent-charge. 7 
Chayge and diſ- Note, that Lands may be charged divers waies, as by Grants 
Charge. of Rent out of ir, by Statutes, Judgments, Conditions, War- 
ranties, and the like; and may be divers waies diſcharged a- 
gain : For all which ſee much in other Titles, LZ:r.Sett. 648.' 
© Co0:ſnper (70: | 

y 4 and i® Andit is a Principle, that every Land in Fee-ſimple may 

Goore =— 1 ;- be charged in fee by one way or other. Lit: $e:648. 
grod mitsciea- Wherea grant of Land will be good in reſpe of the parties 
zr0n , and by Grantor, Grantee, thing granted, or the manner of the 
what meayes Grant, there a charge upon the ſame Land will be good alſo: 
ne Fd "= As if any bedy corporate or politick, Dean, and Chapter, 
LEY Eſtates Mayor,or Comminalty,or the like, charge their Land by their 
ſhall be lyable Common Seal, and common conſent, it is good; So if the Pa- 
£0 charge, «nd tron, or Parſon, and Ordinary, or in time of Vacation, the 
bow {67Z» Patron and Ordinary charge the Land by their Grant, this 
hcrenlts would have bound the Land by the common Law : But in caſe 
where a Grant of the Land it ſelf would be void or voidable,in 
reſpe& ofthe parties, Grantor, Grantee, or thing granted, or 
the manner of the Grant; there a charge upon the ſame 
Land will be void alſo, and the Land ſhall never be ſubje&t 
toit: As if an Infant, Feme Covert, Dean whithout his 
Chapter, Mayor without his Comminalty, er the like, grant a 
Rent out of their Land, this is void ; But a Dean, or Mayor 
in ſuch- caſes may charge their own perſons, and their own 
'Lands they have in their owrrright. Soif one-grant a Rent to 
a perſon ancapable; or if one by his ——_ a Rent out of 
Land, to which he hath no right, nor poſlefſion, or if he haye 
|.the poſſeſſion, yet hath no right, or if he have right, yet bach 
$ | no 
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no poſſeſſion, this will not charge the Land, albeit the par 
do pots get a right to it, or the poſſeſſion and the right ny 
together, Perk: tir: Grants, 14 H.8.1o. 5 H.5.8, 
Where the right of Fee-ſimple is perperually by Judgment 
of Lww, in Abeyance, without any expectation to come in eſſe, 
there he that hath this qualifyed Fee concarrentibus bis que in 
jure requiruntur , may charge theLand, and this charge is 
ood. Asin the caſe of the charge of Parſon, Patron, and Or- 
, wa before the ſtatute : But where the Fee is in Abeyance, 
and may come in eſſe every hour , there it cannot be charged 
till it come: As if a Leaſe be made for life, the Remainder to 
the right Heirs of 1.5. the Fee-fimpl: cannot be charged till 1.5, 
be dead, Gn _ L#t:343.- | 
Lands intailed alſo may be charged in Fee, if the Eſtate-tail 
be cut off by Fine or Recovery ; tor if a Tenant in tail grant a 
Remi-charge, and after ſuffer recovery, levy a Fine, or make a 


Feoffment, this charge ſhall be alwaies good againſt the Reco- 


verer, Conuſee, or Feoffee: And ſo if he makea Leaſe; and 
ſo alſo in ſome caſes where the Eſtate doth continue; ' As if 
a Diſſeiſor make a gift in tail, and the Donee in conſideration 
of a Relcaſe by the Diſleiſee of all his Right to the Donee, 
granteth a Rent-charge to the Diſſeiſee and his Heirs propor- 
tionable to the value of his Right, this will bind the Iſſue in 
tail. So if 4. deviſe Land to Þ. and his Heirs of his body, the 
Remainder to C. on condition that 3. ſhall grant a Rent- 
charge out ofitto D. in fee, and B. grant the Rent accqrding 
ly,this is good to bind the Eftate tail and the Remainder alſo, 
as was adjudged in Durtonet [vianes caſe, AM. 15.74c: B.R. 
If a man have a moveable Inheritance, as in a great Mea- 
dow, two acres by diviſion or ele&tion every year by Cuſtom, 
fo that one year he hath it in one place, andanother in ano- 
other.; this may be charged well enough, and the charge will 
follow the Land, «Coo:/uper Lir:fel.4.4.34 3:6. | 0. 
When all thoſe that have Intereſt in-the Land joyr in the 
gran tof a Rent, ſo that the Grant.is made Concarrentibus bis 
que tn jnre requiruntur the Grant is good for ever ;As if at the 
commen. Law Donor & Donee in tayl had joyned iy a; &xrahp 


ef Rent, & che Donre dy without Niue, the Dongr Aoi 
| : e 


CITY _ 
—— 


— 
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the Land charged : So ifthe Mortgagor and Morrgapee joyn 
in the grant of a Rent charge, and after the Mortgagor enter 
for the Condition broken, yet the Rent doth continue. So if 
a Diſſeiſor or hisHeir grant a Rent-charge, and the Diſleiſee 
confirm it, this now is unavoidable whea he doth recover the 
Land: So if Feoffee on Condition grant a Rent charge in 
fee, and the beoffor confirm, and after the Condition is bro- 
ken, and the Feoffor enter, he cannot avoid theRent : Soif 
Leflee for life charge the Land with aRent in fee, and the Leſ- 
ſor confirm it, this is a good Rent for ever , albeic the confir- 
mation be made after the Tenant for life : So if Tenant for 
life, on condition grant a Rent-charge in fee, Leſſor confirm 
the Grant , the Condition is brokeu, the Leſſor doth enter, 
Coo:1.147.149:10.49.Coo:ſuper Lit:300.121.301. 14 A/.pl: 
14. 14 Ed:3.eAf: 109. £ 

If one have a Poſſeſlion and an ancienr Right, and he granc 
a Rent-charpe, this ſhall iſſue out of- both.: And therforeif 


- Tenant in tayl leaſe to A. for life,and after he Grant a Rent- 


charge to B. A. dyes, he ſhall not ayoid the charge : So if A. 
Tenaat in tayl infeoff B: on Conditionto the uſe of A. in fee, 
A: acknowledg a ſtatute which by the ſtatute of 1R. 3.c. 5. is 
extended ( 4: having then but a Rent and a Condition) the 
Condition is broken by which the Feoffment is avoided, and 
he ſeiſed of the intayl again, yet A. ſhall not avoid the extent ; 
And ſo if he had granted a Rent-charge, Coo: 2. 14.C00:1.147, 


1148.11 H. 7.21. 


He that hath but a Remainder or Reverfion of Land may 


charge it, and the charge is good in reſpe& of the poſlibility, 
and the Diſtreſs ſhall faſten on the Land wben it comes in pol- 


ſeſſion. Coo. 5:2; 1. 62. and not before, Broo: charge 11. 30. 


And therfore hein the Reverſion Expe&ant upon an E- 


Rate for life, may charge the Land. And if «<. leaſe to B. 


foryears, and after A. doth grant the Reverſion to C. ren- 
dring Rent, «. cannot diltrain during the Tearm per Aſoyle, 
but per Danby & Nedham : If the beaſts of C. come upon the 
Land A. may diſtrain them ; bat Aſoyle al contra, but by him 
if C. pay the Rent ogceto A. ifit be a year after. 4. may have 
aw Alliſe, Brm:diftre/s 48.but after the tearm is ended A. may 

{4 without 
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without queſtion diftrain for a the Arrearages, Goo: 5 


If A. :leaſe, to B.- for, life, and [then grant-a {ith charge 


to C. A. dye, B. beirig his heir, -in this cafe B. ſhall hold the 
Land diſcharged during his life , but otherwiſe it is if he had 
purchaſed the Land, Yer Nedhan 9. Ed. 4. 18. 
If 4:Leaſe to/B. for. life 4. charge the Land, A. doth diſleiſe 
B; in. this caſe «£ſhall, forthwith. hold the Land charged 
A. IO. 
, If he Leſſor grant a Rent-charge, and the Leſſee ſurrender, 
the Leſſor ſhall forthwith hold che Laud charged, Broo Charge 


"If A. be Fenant by Elegit., and F. having the Reverſion 
doth granta Rent: charge pur of it, and after . doth releaſe 
or confirm'to A. for life ; In this caſe A. ſhall hold it ſubje& 
to this charge, 31 c/: pt. 13. 

eA. being Tenant for life the Remainder to B. In fee, or the 
Reverlionto him'in fee, 4. doth grant one Renx-charge out 
of the Land and B. doth grant another Rent-charge, A. ſur. 
render: In this caſe Z. ſhall hold che Land charge with both 
the Rents, Coo:9.107: 

If one have divers BRgges, i in Land he may charge or grant 
them, Dyer.10. .,- 

If aLord grant a Rent out of, his Mannor, in which are Co- 
pyholds, and' after one of the Copyhold Eſtates fall into the 
Lords hand , and after this is granted away again according 
to the Cuſtome ; now it ſeems the charge ſhall not light up- 
on this which is ſo granted away, but upon the reſidue of 


_ the Mannor, yet /ee Dyer 271. (09.424 6 


If one grant a rent-charge out of land , that is in leaſe for 
years or life , it will faſten upon the land as foon as by any 
means it come into the hands of the Grantor, and not before; 


But it may be the perſon of the Grantor may be, charged he; - 
fore; See before : And he that is in patſefſion,and he pa : 


in,reverſion-or-remainder of the land gay; both charge 
land, but the charge of the Tenant in poſſeſlien ſhall b gies 
ferred, .5 H. 5.8. Coo:9.107. Dyer 10. 

If one Joynt-tenaft grant a rent-charge out of his land he 


halderh in;Joygt-tenancy,t bog beatts ofany of the pther, jpynt- 


tenants 
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tenants ſhall not be diftrained, neither ſhall be charged 
| hereby; But the beaſts of the Grantor may be diltrained up- 
on the land, but if the Grantor ſurvive the reſt of his compa- 
nions, at the land is chargable, but if he dye before the reſt, 
all the land is diſcharged : So if one Joynt-tenantenter into 
a Statute, or ſuffer a Judgment, his part onely ſhall be extend- 
ed and ſubjeR to the charge whites his companions live : But 
if he Survive, then all ſhall be in execution , unleſs his cor» 
panions did fever the Joynture in their life-time, and if he dye 
before his companions, yet the excention is not diſcharged of 
his part, 7 H.6. 1. Perk: Sett:183. 11 H.6.33. Broo:charge 39. 
exeention 148. (o0:ſuper Lit: 184. 13 H.7.22.F:N_.B.20. 

If a Mayor alone, or a Dean alone, will charge the land 
they have in Common with the Corporation, none of the 
Corporation ſhall be charged, nor the land, but the perſon of 
che Dean, or Mayor himſelf. 

If four bebound in a ſtatute, or Recognizance, and one dy, 
the three that ſurvive ſhall not be charged with all, but thoſe 
ehree with the Heir of the fourth together equally, 29 Af: x. 


” two be bound joyntly in an Obligation, and one dye, or 
be outlawed, it ſeems the other ſhall be charged withthe 
whole : So if two be Accountants , and one dye, or be out- 
lawed, ; So if two warrant ſand, and the one hath nothing to 
render in valae, it ſeems the other muſt anſwer all: Bur if 
two men make a Feoffment in fee with warranty, and the one 
dye, the Feoffee cannot charge the Survivor only, bur the 
Heir of him that is dead alſo, Bro: foyntenants 5.16.21.9 Ed. 
4.24. (0: ſuper Lit: 386.3.14. 19H 6.55. | 

-If a man ſeiſed of lands in fee, and poſſeſſed of a Tearm 
for many years, grant a rent out of both for life, in tay], 
or in Fee, with clauſe of diftreſs out of both, this rent doth iſ- 
fue only out of the free-hold, and the lands in leafe are only 
charged with a Diſtreſs : But if it had been granted only out 
of the lands in leaſe, then that land had been charged during 
dhe Tearm, if the Grantee live ſo long, ({50:{xper Lit 147.(00: 
.23. EY 

7 Wonchive divers Eftates inthe land, -and grant or charge 


| it, 
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pit , this ſhall go out of all bis Efates; As if A. be renant for 
ife, remainder to B. in taile, remainder to A. in Fee, and f: 
grant a Rent=charge and dye, &. dycth without iſſue, the heire 


of #: ſhall becharged. Soif 4. be tenant for life , remain- 


der to B. in taile, remainder to A.in Fee, and A.acknowledpe 
a Statute,and dye, and Z. dic without iſſne, the Heire of A. 
ſhall be - ws as was held n Pethowſe & Cranes caſe: M 
36. 2:37.2.Coo.B. Soif A. be tenant for life, remainder 
to B. forlife , remainder to A. is fee, and eL. makes 
a feoffment in this caſe all bis Eſtates paſs: 24. E4. 3. 
7 0: Browt. Dove 55 Soif A. tenant in-taile, the remainder 
co him in taile levie a Fine, all his Eſtates paſs and are barred. 
Coogwper Lit:372. o | 

So if 4: be tenant for life on Condition to have fee; A.leaſe 
to B. for years, A. perfoxme the Condition, yet he ſhall not 
avoid the Leaſe for years. So of g Rent. But otherwiſe it is in 
caſe of the King.Coo:7.Parl.2. 14. 6 


R Ew when the Eſtate is gone, upon which the charge 
is, the charge is determined and defeated. As for ex- 
amples | | 

If one be ſeiſed of Land, and take a wife , and after grant 8 ;ppere 2vd in 
Reat , or Common, out ofthe Land, or eater into a Statute, what caſe 4 
and it be extended during the Husbands life, andafter he dye, <h4/ge good in 
and the wife is endowedofa third part of the Land charged ha it after _ 
by ſuit, now by this, the charge is determined as to that third ,,,...., 


part, and that part is diſcharged of it. But ifone bave three Ace. mined and 


Mannors, and charge them all, and dye , and ſhe accept of the Lend di/- 
one of them, ſhe ſhall hold two parts of it charged: (0. /x- #164 
per Lit.349.F.N.B.150:4:17. Ed. 2. 
If a man have a tearm of years in Land, in the right of his 
wife, and be grant a Rent-charge out of this Land and dye, 
now by- his death , the charge is determined, and the wife 
ſhall hold it diſcharged : But if he ſurvive his wife, the charge 
is good during the terme: 9. H.6.52.7.H.6,1.9.H.6.52: 

If a Tenant jn taile _ a Rent-charge out of the entailed 5) alteration of 
Land(uoleſs it be in ſuch a ſpeciall caſe as is above) and then the Tenant of 
dye, the charge is determined, and the Iſſue ſhall hold ic dil- _ _ to by 

| Hh 2 charged 50 
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charged : ſo ſhall the Donor alſo, if the tenarit dye without 
ifſue, and the Land revert-to him-: And although the.iflue 
after his entrie make a Feoffment, and take back a new Eſtate; 
yet the charge doth notrevive. 12 H.4-9. 44 -£4-3\ 24 19. 
Aj. Brow. Carpe 2009 7 1010. Us TOUT LLIGY oURA TH. 0, 02.130 
"If one deviſe that'his Executors ſhall ſell his Land; atid/ the 
Heir after his death, enter and charge the Land | and then the 
Executors doſell it; r6w the charge 1s defeated, and the ven- 
dee ſhall hold irdiſcharged.14:H.8.10: © - - + (1 
If aFeoffee, of lefſee,” on condition charge the and, by a 
Grant or a'Statute, and after the Conditicn 15 performed;and 
the Feoffor-, or 'Lefſor , reenter ; now* he/ſhall: avoyd: this 
charge, for the Land is diſcharged ofit. Perk. $e.840. - 

If a Diſſeiſor charge the Land he hath by diſſeiſon,, and af- 
ter the diſſeiſee reenter, or recover the Land : now the dif- 
{fiſee ſha}l Hold ir diſcharged ahd is not fubje&t'to thecharge 
of the Niſſeiſor. Coo. 12. > 2185 

If a Leſſee for life, or years, make a Feoffment in Fee, and 
ſo commit a forfeiture, and after the Feoffee, charge the Land 
by grant, Statute, or otherwiſe, arid then the leſſor enter for 
the forfeiture: Now in this caſe the charge is gone; and the 
teffor ſhall hdld it diſcharped' : 'So if a Leſſee do wait, and 
cauſe a ſorfeiturez and aſter the walt; and before the Recove- 
ry of the Land charge it, and after the leſſor recover it; the 
leſſor ſhall avoid his charge. Lit. Se. 476. Perk Seft.844. 
| Ifthe Husband charge the land he hath in Fee, in the right 
of his wife: And after he-and/his wifelevie a Fine-.of this Jand- 


[now the- Connſee of the-Fine: ſhall hold 4t diſcharged , and 


the charge is determined: Co. 1.66.” | | 
{f there be tenant in tayle in poſſeſtion ;- the Remainder in 


'tayle or in Fee t0:1.$,/and 1:S-grant a-Rent or otherwiſe do 


chargethe Land; and after the: tenant in-tayle in poſſeftion 


ſuffer a Recovery of the lard: How hereby: all the charges by 


BY other mattcy. 
cx poſt tacto.| 


him'iri Remaynder-are defeited' {%s; r.61} -- 

If one: charge his Land with 'a Rent; or Statutes, and after 
make a gift of it in tayle, and the tenant-in taytemake a Fe- 
offment of the land to the Grantee-of the Rent , or him that 


| hath the Starnte extended and Jtheiffue. recover ithe Landiin 


a 4"0r- 


VIIhs 
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a: Formedon * now it ſeems: this iſſue _ avoyd this charge, 
becauſe it was once extin&, For the charge of tenant e» 
taile, See Eſtates, 19. H.6.45. Tir S314 { $2 


' -FF a:tenantin taylemaketh a Feoffment to his Heit inheri- By winter, 


table by the -rayle , beingiwithin age; and after: being: of 
vſlapeliving-his Anceſtor)he charge the Lind, and after:ch@ 

remnant itt tayle'dyeth-:- now the Land is hereby diſcharged, 

and he ſha avoyd his own grant; becauſe he is Remicted: :So 

ifrhe Heir of the difſſeifee do diſleiſe the Defſleiſor, and grant 

a Rerit-charge ,! and:then the diſfeiſed dyeth ; -the prantor 

ſhall avoyd his own grant for theſame reaſon: So if the: Fa: 

ther Hiſeiſe rhe'Grandfather ; and granteth a Rene charge, 

and dyeth, now the entry of the Grandfather is gone , ithe 

dye; the ſonnie ſhall avoyd'the charge by the Remitter, Lit. 

SefF:'1660:( 00:ſuper Cro,-  - on ; | 
Ifa Tenant in tayle charge theLand, and after tevy:a Fine, '”/"* 44 = 

of fiffer #Rerovery- of the Land to/his own uſe; this doth = wn 

cotifitine the charge,and'ir ſhall continue : Bur if he ſell the, ſhal! remain not 

Land away by Fine, or recovery, it ſeems the Conuſee or Re- with St1ndins 

coveror ſhill-hold, it diſcharged: Coo: 1.61: | the” alteration 

If tenant for life charge the Land, and then enfeoffe him in 7 7 #027 
remainder-; in'this caſe he ſhall-hold it- charged during. the 
life of the'tenantfor life and no-loriger”, for this-isa' ſurren- 


_ der: Brow. charge.6. 


If a man have an Office of skill for his life, to which there is 
a houſe belonging; and he chargeth the houſe with a Rent 
during hislife, and after he commit a forfeiture, yet the charge 
ſhal} continue during his life, for he that takes Land by-advan- 
rage of a condition in law muſt take it with his charge: Coo: 
ſaper Lit.23 4. 

If one have a Leaſe for years, or life, of Land, and grant a 
Rent out of the Land, and after-ſurrender his. Eſtate, and de- 
terinine them; yet the charge ſhall continue as long as the e- 
ſites/ſhould have endured! if they had not been: ſurrendred. 
Dyer 10. Perk: Sc: 844. Coo:167.8.245. 


'' If one make a leaſe for years, or life, andafter grant a Rent 


out 'of the Land, and after the leſſee for years ſurrender : the 
leſſor cannot avoyd this charge ; but now it will take- effe&t 
| preſently 
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preſently : otherwiſe it will not take effect untill the -Leaſe be 
determined. 5 H.5:8.38.E4.3.4. : ; 
If one Joyat-tenant chatge the Land,and aſer releaſe to his 
companion and dye, the ſurvivor ſhall hold it charged , bur if 
. it had come to him by ſurvirorſhip coxtra: Coo. 6.76. 
* Tfa man feiſedin Fee-ſimple that hath a wife,make a Feofs- 
ment in Fee on condition, and dye, and the Feoffee on condi- 
'tion endow the wife ofa third parc; and ſhecharge this, and 
after ſurrender or grant her Eſtate to the Feoffee on conditi- 
' on: now he cannot avoyd this; but muſt-hold it charged 
during her life: Perk;/ef. 822. 

Ifthere be tenant for life, the Remainder in tayle, Remain- 
der in Fee to the tenant for life and: the tenant for lifecharge 
| theland and dye; and the tenant in tayle dye without iſſue: 
now the Heyr of thetenant for life cagnot avoyd this charge , 
| but the Land will be charged: 5.E4.4.2. 

If the Kings tenant charge his Land, with, or without the 
' Kings licence, and after the Land come to the King by attayn- 
' | der, or eſcheat, or the like : now in this caſe, the King muft 
hold it charged, and cannot avoyd the charge 3.4ſ. p.1.ftat.2. 
| El.z:P.& M.cap.8. 
If tenant for life charge the Land, and after make a Feofi- 
| mentto aftranger, or doth waſt whereby ir is forfeit and re- 
'| covered; here he in reverſion muſt hold ic charged, during 
| hislife; And ifthe leſſee grant one Rent; and he in Rererſion 
| another ; now he muſt hold the land ſubjeR to, and charged 
with both Rents; but the grant of the leſſee for life ſhall be 
preferred. 5o. Ed. 3.6 ('. 1.67.Dyer. 10.Cov.9: 107: Co. 
..10:49: 

Ifthe Husband and Wife during the Coverture grant a 
Rent by Fine out of Land; and after his death ſhee is endow- 
ed of part of it , now ſhe muſt holdit charged with the Rent. 

If there be tenant in life the remainder in taile to B. the re- 
mainder in taile to (*. andtenans for life, and Þ. leviea Fine 
ſar grant, and render ofRentto the tenant for life, and-after 
B. So firſt tenant in tayle,dye without iſſue, and the land go 


| - to C,, he muſt be charged ſtill with this Rent to the tenant for 
. life. Coo, 1.76, | 


I 
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" "If Tenant in tayle make a Leaſe for life, and he grants 
Rent-charge out of the Reverfion , and after traant for life © 957 mate 
dycth, whereby the Grantor becometh tenantiin tayle againe, **** 
and the reverfion defeated : yet the Rent-charge is goed an 
doth continue againſt him; but not againft his iſſue, 11.H.7.27. 
| ſup. Lit. 349. | | 
If aſſent be iſſuing out of a Mill,or houſe, and the Mill , or 

Houſefall, yet the charge doth continue ppon the ſoyle: 
9: Ed.4 20.C00.1;113. 10.48. | 

In all eaſes when any Executory thing is created by Deed, 
there ſomething by conſent of all perſons , parties to the 
creation of it, may be by. their Deed defeated and diſcharged;. 
And therefore by a defeaſance of all the Covenant that doth 
create a future power of Revocation as the power it ſelf crea- 
ted may be defeated: And therefore Warrapties, Kenzts,char- 
ges., Recognizances, Annuities, Covenants, Leaſcs for years, 
uſes ar Common Law, and fach like things and may by mu- 
uall conſent beavoyded. Andevery right title, and intereſt in 
preſenti, or futuro by the inquiry of ali that have the right 
may be barred and extin&.See (ſes (50.10.49, He that bath 
Land in extent upon an Execution, upon a Statute, marchant 
or Judgement aſffigne over his intereſt , and after releaſe zo How 4 charge 
the Conuſor , orto him againſt whom the Judgment is had, ” be diſchar- 
this doth diſcharge the Execution. ,24. Coo. B. Aoore & **** 
Moons caſe. So if he acknowledge ſatisfaction , ft ox 
& Eliners caſe. or in this caſe, the party may havean eAu- 
dita 2 nerela againſt the Aﬀignee, as was adjudged in Flower 
& E lgars caſe, Paſch.7.Car.B. R. Tone 

Taxes and Rates are the appointing,and ſetting down how F 
much every one ſhall pay and be charged with. Sra5.43-E.c.3. 

The Juftices of the Peace at the Seſlions muſt ſeta rate or Maimed Sol- 
ſamme upon every Pariſh, to be paid weekly, towardsthe re- dies & Mari- 
tiefe of fick, hurt, and maimed Soldiers, and Mariners; but no ** | 
Pariſh muſt be rated above ten pence, nor under two peace 
weekly, and if there be fifty Pariſhes in the County,not above 
fix pence a week;. And this ſumme ſo taxed , ſhall be yearly 
afſeſſed;, by the agreement of the Pariſhioners within them- 


ſelves, or in default thereof, by the Church-wardens and pet- 
s tie 
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tie Conftables, or the more part of them, or:in default.there- 
of- by the Juſtice of the Peace next to the Pariſh; And if the 
party taxed refuſe to pay themony taxed, the Churchwardens 
and petty Conſtables, or cither of them, or in default of them 
the ſaid Juſtice may levy it by ſale of his Goods. See more 
in Treaſurer. | \ 
\ The Churchwardens and Overſeers ofevery Pariſh; or the 
greater part of them, may by advice of wo Juſtices raiſe, 
weekly by taxation,, of every mans Land within the Pariſh 
money , and charge men towards the reliefe of the poore. 
(See more in Poore) and every man mult pay according to 
that rate, or Complaine at Seftions for reliefe. Stat. 43: 
Eliz.cap.2. "3 *Þ 

The Juſtices of the Peace at the Seſſions muſt ſet down 
what muſt be paid by every County quarterly towards the 
relief of the poor Priſoners in.the Kings Bench, and Marſhal - 
ſie, antl ſuch-Hoſpitalls and Almeſtoules;as ſhall be in the ſaid 
Kings Bench or Marſhalſy, and in the ſame County, and ic 
muſt not be leſs then twenty ſhillings out of every County 
yearly to each of che ſaid Priſons : which ſummes ratably 
to be aſſeſſed upon every Pariſh,the Churchwardens of every 
Pariſh muſt colle& and pay to the High Conſtable of the di- 
viſion. So that it ſeems this taxation mult be made by agree- 
mentbetween the Pariſhioners amongſt themſelves , and that 
if anpſdfuſe to pay, that upon. complaint the Juſtices of the 
Peace at their Quarter Seſſions may compell him. And if any 
be over-rated, that he muſt be relieved there. Stat. 43. Eliz. 
CAP: 2. Dep | : 

The Juſtices 6fthe Peace at their Quarter Seſſions may rate 
' and tax every Pariſh in the County weekly, as they think fir, 
ſo as it exceed not three pence a week every Pariſh towards 
' proviſion for the relief of Priſoners in the Common Gaole. 
| And every Sunday the Church-wardens muſt levy it, and pay 
| it quarterly to the head Officers of every hundred or. place,to 
| bepaidin at the Quarter Seffions. And this alſo it ſcemes 
muſt be taxed upon the Inhabitants by agreement amongſt 
themſelyes, or elſe by order of the Seſſions. Stat. 14. Eliz, 


CAPs F. RANDER 
75 _ Four 
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Four Juſtices ( whereof one of the Dworam ) may tax the Cchepftow-bridg. 
Counties of Gloxceſter and MHunwoth, according to their dil- 
cretion, for and towards the Reparations of Chepftow-bridge, | 
and every hundred muſt pay according to the Rate, But hey 
muſt rate eyery man in particular by agreement , or by order 
of the Seſſions. Star. 3.fac.cap: 23. | 
Such Juſtices alſo may rate the Inhabitants ofany- Towns, 
or Villages near unto any decayed Bridge on the High-wayes, 
when it is not known who ought to repaire it, and' the per- 
ſons ſo taxed mult pay it accordingly. See Srarmre of 22 H.8. 
C4p.5. 7 oi 
The Rates for the Church are to be made by the Church- chu;cs, 
wardens, and the greater part of the Pariſh preſenc , afeer 
' ſolemn notice given in the Church _ every Inhabitant and 
occupier of Lands, in the town or place, for wa oe 
the Reparation of the Charch, and other matters belonging 
thereunto, and according to that rate, men muſt pay, or 
they will be compelled to it: See Church wardens. Coo. 5. 67. 
How men ſhall be taxed and rated for the repatation of ,,,,,.- 
the Sea banks. See (ommiſſion of Sewers: : 
The Rates of Subſidies, and fifteenths are to be made accor- Subſidies and 
ding to the ſtatutes, whereby they are granted , if they ſex Fiſteens. 
down any order of taxing, otherwiſe according to the ancient 
uſe, See /#bſcdies. Stat.9. H.4.cap.7-1.E4.3.cap,6. 
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HARTERS are Writings, Deeds, Evidences, and In- C harters: 


ruments made from the King or any other man, to ano- 
ther , upon ſome eſtate paſſed or conveyed between them, of 
Lands or tenements, ſhewing the place, name, and\quantity 
of Lands , the Eſtate, time, and manner ofdoingthereof, the 
partyes to the Eſtate deliveredand taken, the witnefle pre- 
ſent at the ſame, with other circumſtances. The word Charter 
doth uſually ſignifie the Kings Pattent, Which ſeem Pattent-. 
Terms ley ('50.1.1.34.H:6.1. 
And theſe are ſome of them called Privcipall, 1 Such as do 
concerne the title of the Land, and are the cheife ſtrength 


whereof: And others are ' ſaid to be Acceſſary : (5) ſuch 8s 
44 concerne 
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To wbon tbey 
belong,and 
what per/cns 
Þ4ll have 
thern, 


concerzie the poſſeſſion only , asCourrRolls, and Tuch' like. 


Coo.1 .1-. 


.| Charters are the finews and ſtrength of mens Inheritances, 
and therefore tor the moſt part, he whoſe poſſeſſion'is made 
by them ſhall have them,and they are as Incidents, 'or Con- 
mitants ro the Land,'to ge and paſs with it : As a man ſeized 
of Lands in fee, in poſſeflion or Reverſion, and hath divers 
Charters, Deeds and evidences, ſome with warranty and 
ſome without, and maketh a Feoffment in Fee, without war- 
ranty, Now the Purchaſer ſhall have all the Charters, Deeds 
and.evidences ;4s inerdentto the Land , and though they be 
not granted by.the Deed;raticne terre; to che end he may the 
| berter defend the Land itſelf, having.no warranty to recover 
invalew, and the Egoffer being not bound to warrant , hath 


.no uſe.of them. So 1f there; be a, warranty in the Deed; If 
'therethe Feoffor gravt the Deeds, there the, purchaſor ſhall 


have them alſo, So- alſo if the thing. ſold befuch z/ thing as 
doth lye in grant, as Common-Rent, &c. If the ſeller or gran- 
cor do never grant the Charters that do concern the Land, 
and althoughtherebe a warranty in, the Deed , yet the Pur- 
chaſor ſhall have all the Deeds tha; do concern the Land: But 
ifthat.a man be, ſeifed of Land 1p,pelſeſfion or Reverſion and 
bave divers Charters; ſome conteyning warranty, 'atid fone 
not , and he make a Feoffment of this Land, and wartant it 
to the Feoffee and his Heyrs , ſo that he is bound to render in 
valew?,,and there are no wordsof grantof che Charters 
che deeg= Now in this cafe.,;foraſmucb: as the , defence of the 
cicleis at the Ecoffors perill,, therefore he ſhall-keep all the 
principall evidences thatare materiall for the maintenance of 
the titjie of the Land ; As all the Deeds: which comprehend 


- warranty, whereof he may take advaritage;; and ſuch as may 
ſerve him to-deraigne the'warranty Pargmonnt,; end ſuch like, 


.but fach 2s are 4ectfory-only , which concerne the poſſeſſion. 
and not the title, thoſe the Feoffee ſhall have; As if A. enfe- 


'offe B. with warranty, and >. enfeoffe (*. with warranty; 


though C, may vouch 4.ypon the firſt warranty, yet he ſhall 


not bye the firſt Deed : And yerifinthis caſe a Reanger have 


them 
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them, the feoffee may recover them againſt him: Soif 4. 
enfeoffe B. with warranty; and B. enfeofte C. by the word 
Dea; (which implyeth a warranty for life of the Doner ) 2, #h: the wird 
ſhall keep the Charters during his life, - but' his Heir ſhall noe ><! #72961, 
keep them afterwards.Co0. 1.1.44'3: E4.3.11 E4d.3.17.19. H. 
6.65. 34-0.6.Coe.11.50,10.E4:4.9.18.E4.4.14.6 H.7.3s 6, 
H.7:33.CooſuperLit fol 6. ow T8 

Ifa Lord come to Land by Eſcheac, he ſhall have all the 
Charters belonging to the Land ſa eſcheated to him. (0. 
TIT c $5... 83 hp REIT 

Such Charters as belong to the Anceſtor, the Heir, ſhall 
have , though he have no land by diſcent.. Coo.1.1. . *, 

If one make a Feoffment to two, and the Heirs of one ,of 
them, and deliver all the Charters and Deeds to him that 
hath che Fee-ſimple of the Land,, and he happea to dye beforg 
his cofnpanion : now his Heir ſhall.keep'all the reſt of the e- 
vidences except the Deed of Feoffment , which the ſurviving 
Joyntenaat is ta have.Co0.1.2.34.H.6.1. hr” 

frwo Joyn-tenants be in by a defealib'e title, and a Re- 

leaſe is made to them, and.one of them dye,: now the ſurvi- 
vor ſhall haye that Releaſe and all the reſt of che writings, Coo. 
1.2.21:H.7,33.6:H.7:3: A arr al "Ee 

If a Feoffment be made to two without deed , and the wri- 
tings be delivered to one of them , now the other ſhall pot 
have them from him : So if 1 releaſe to my. two Joynt-Fegt- 
fees, and I releaſe to them both , and deliver the decdto one, 
the other though he ſurvive , ſhali not haveit. |» ol 

IfI releaſe to two Diſleiſors, and deliver the Deed to one, 
the other ſurviving ſhall have it, If the Difſeiſee releaſe to 
the Difſeiſor , and he make a Feoftment of the Land, the 
Feoffee ſhall hive the .Relcaſe : Bur if a Feoffment bg 
made ro two without Deed , and the evidences that, dp, cqn-,, 
cerne the Lind are delivered to qne, the other ſhall not have, 
them: 34.H.6.1.6.H.7:3. - 
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Vide Property, Inroliments, Averment, Ser- 
vant, Agreement, Aſſumpſit. 


Argains and ContraQts are mutual agreements and Co- 
venants of parties concerni:.g ſome things each to o- 

"ther : And theſe are ſometimes of and abvur Inheri- 

| tances and Free-holds, and ſometimes of , and abouc 
Chatrels real! or perſonall. The firſt ſort are called properly 


.' Bargains & Sales, and the laſt Coxtratts ( of which laſt (ee: 


Bargain and 
Salds 


Of Lexds, 


more in e ſyreewent. ) But this alfo is ſometimes called Bar- 
gaine and Sale. Terms liy. (00. ſuper Litt, 47.6. 


Is, is when a recompence is given by both the parties to the 
bargain. As if one bargain and ſell his land to another for. 
money, here the land is a recompence ro him for the money, 
and the money is a recompence to the other for the Land : 
And this is a good contraQ and bargain, and an eſtate for 
life at leaft paſfeth notwichftanding he doth not fay,To Have. 
and co hold to him and his Heyrs, and there be no livery of 
Seiſin, or Attornment : But then if ic be a Free-hold eſtate, 
there muſt be an Incoliment ( which ſee i»f7« : ) And by this. 
the Uſe would have paſſed at the Common Law, and the poſ- 
ſeſſion will now paſſe with che Uſe. Terms ley. Plow.z01.Br. 


| Conſcience 25, Coo 1.87. Plow. 539. a. 


And note thar all things that are grantable may be tranſ- 
ferred from one to another by way of Bargaine and Sale : as. 


| Lands, Rents, Adyowſons, Commons, Tyths, profits of Courts, 
| &c. in Fee-ſimple, Fee-tayl, for life or years. A'ſo all goods, 
| and chattels reall and perſonall , 2s Cattell, Corn, Houſhold- 
| Nnff, Woods, Trees, Wares, Merchandizes, Corn. Alſo one. 
| may make eftates by way of Bargain and Sale upon Conditi-, 
| On, as well as by Feoffment or otherwiſe. P/ow $1.Co0. 7.4. 


Dyer 90.8. 9.361.27 H.8- 5.21 4.6.43.11 H 4.32. 

To make any eſtate of Land in Fee-ſimple, Fee-tayl, or for 
liſe to paſſe þy way of Bargain and Sale , theſe things are re- 
quired. ; | 

I A 


@ 
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xz Aconſideration valuable or natural]. ( For in every Bar- hat things are 
gain and Sale, and Contra alſo which the Law will allow !eq#iftte to 
for good, there muſt be 2id pro quo (3) #4 conſideration Pte eftates of 
and cauſe meritorious more or lefſe, (7) ſomething muſt be £17 
paid or done by the one party , or atleaſt had and received pefe,o what 
by the other party, | 2 {hat*1 7 "ls. 
2 The Confideration muſt be expreffed in the Deed, or 
averred upon the Dred. | 2% Þ 2Gtb 
3 The Deed chat doth paſſe the Eſtate, muſt be in- 
dented, ſealed, and inrolled in one of the Kings Courts of Re- 
cordat Weſtminſter, or in the County where che Land doth 
lye before the Cuſtos Retulorum, two Juſtices, and the Clerk 
of the Peace, ortwo of them, according to the: Statute of 
27H. 8.16. And when allthis is done, yet is net the Bac- 
paitice in aftualf poſſeſſion ,' nor ear he bring any' Aion of 
Treſpaſſe for any treſpaſſe done apon the Land, untill be hath 
made his Entry , for untiltthat time he hath -no more but a 
poſſeſſion in Law. But it is not needfull there ſhould be any 
livery of Seifin or Attornment upon the Deed. Dyer 91.8. 
336.34 P1: 305-36. Cook, 7. 40. 8.94- h 2 
2 Tharthe very words ( bargain and /ell ) ſhould'be in- 
ſerted in the Deed : For words equipollent, as [ aliew, grant, 
&c. ] may ſerve as well. OLE 
3 That there be the word [Heyrs] by the Common Law : 
For at the Common Law a Bargain and Sale to one generally 
without the word [ Heyrs] paſſed a Fee fimple. 1 Rep. 87 6. 
100 b.27 H:8.5.4 Ed:6. Br. Eftates 78.T": H: $8. Br. Conſci- 
ence 25. 
Bur at this day, and ſo ever fince, the Statute 27 H.$, only 
aneſtate for life paſſeth. 1 Rep.87.6. 27 H.8. 5.6. Dyer 169-- 
b. (0. ſaper Lit. 10. a. 
In London and othgr Cities and Burroughs they may bar- 
gainand ſel|cheir Lar J now, as they might have done before 
the Statute of Inrollment. (rompt. 7ariſd. de Connte , fob. 
x 3.6. 
If one (in conſideration of a certain ſumm of money paid ) 
covenant to ſtand ſeiſed to the uſe of any perſon ( whether of 
his blood or otherwiſe ) that ſhill pay the ſame money, in 
_ fee-fimple, 
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#-bas ſball be 


ſaid t0bra 
good bargaine, 
and ſale of any 
freehold ,or m- 
beritance, ad 
« fufficiont con- 
fideration to 
raiſe a uſe,and 
what not, 


How i: ſhall be 
taken, 


Bar zains and 
Sales, or Con- 
tratts what, 
of goods and 
cbattels. 


gain.and ſyll big. Lang by, feed. inrg 


fee-ſimple, fee-tayle, or ſor life : And this deed be incolled ac- 
cording to the Statute : This is a good Bargain and Sale, {7eo, 
7-40. ({,00.8.94 ” Bs EE | 

' If one bargain and. ſell azxReverſion by Deed carolled, this 
is a good bargyin: and. Tale. to paſle the Reverlion , though 
there beno Attornment. Plow. 433. - : 

If one bargain ang ſell bis Land in conſideration of a cer- 
tain ſum of money expreſſed ( whereas revers _) there was no 
money paid. ) Yerif chis beincolled, chis is goodeo paſle the 
land. Seew/6, D187 169. oo or oo 
;\- If one for x. compgrent ſum of money bargain and (ell land 
eo another, this is good. Dyer 90. b. See Crompr « far. Chan- 
corp WrAtoe + | Ts _ 7 oi | 
- Bur it one (for divers A pe Aerpfione Dar 

|-t | Tb 5 9 che. 
ence,. Yet mhil per abr. Xe, FREreAP he 2, Juffhcignt, con- 
fideration, and gf chigghe Court.mult jodge:Bur whece the 
is n@ coplideration', or a generall or particular conſideration 
zbat is nor good by Lay, there an Averment will belp it, Seg 
eAverment, Coo. 1.170, 4 Wc > 
1fqne(in confideragignthat the. bargajnee is dound for him, 
and. tor divers ocher good cauſes )nargun and. ſell land, this 
is not good,” Ward verſus Lambert, Paſch, 37 Eliz..0 _ 

As for ten pounds payd by B. bargains and ſels his Land co 
B. and his Heyrs. Habendam to the ule of A. for hfs, the ce- 
mainder in tayl to, B. the remainder to the right Heyrs of A, 
this Habendum is voyd , for a uſe may not ariſe out ofa uſe, 
Dyer 155. 4, b. | ; | 

Bargain and Sale of Chattels reall or perſonall, is that 
which is commonly calied a Contra, which is largely an a» 
greement between two or more concerning ſomething to be 
done, whereby both parties are bound each to other, or one 
is bound tothe ther : Bur ſtrictly it is an agreement between 
two or more. for the buying and ſelling of ſome perfonall 
goods, where by property is altered , but in this place it doth 
comprebend both, Terms ley. | | 

Theſe Contrafts are of divers kinds : For ſome of them are 
in Faic or Expreſſe, and ſome ofchem ate in Law or Implyed, 


Thoſe 
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[Thoſe in Fait are fomeofthets Ablo]bre 3 adlome Canditi- 
onal! : And both theſe {fo ate formrimes.in writiog Cofwhich 
fee in Leaſes and Obligations and Covenants) and ſome times 
by word onely ; And theſe 81/0 are ſometimes accom panied 
or cladd with a conſideratios, & bave»24id pro gup " them, Quidproquo, 
which is the material cauſeof rhe Connrat,, when ſome re- 
compence in Fait or in.Law/is given, ,,Which,maketh is 
* ingandaQtionable : And {uch/a Contract is defined! t0 ws a 
Covenant or Agreement with a lawſy!lcauſe or .conſiderati- 
on ; for an agreement concerning perſonal] things is a mptual 
aſſent of the parties, and ought to/be executed with 3.cecon- 
pence,.or otherwiſe to be ſo certayn:3s togive aGipn 9x other 
remedy for recompence, And 1ometimes they are alone, and 
without conhderatign, andchen.ifitbe by parole, and not in 
writing under hand and feale,, it-is defined to be Awww po- 
Bam, (i) when there isnoicanſiderstion.or caule,: = theco- 
venanbitfclf\, Ex que nar eritar; effec, | They are alfo,reall, um, P 
(5) when they are abour, and concerning land + As wheg a 
Leiſe is made of lznd:for years ,;for money. er.Rent : or;] co- 
venant to make a Leaſe of my Mannor far ewenty ponndy, to 
be payd me : And ſametimes- perſonall (5) when cbey are. of 
-«n.| about. z peiſomall ching,, ," as; her, one. dath, {ell a, horſe 
£01 rooney-"  0n [{uct 1 (3 | 
» They, are alſo executed, 29 an ergo with Eabfadion 
{which ſee in «Accord, ) Oc they. are: Executory , as-when 
fomething is to be done or payd at adayto come. Finch 451 
Dyer 3:36: 27 H.3.15. Plow30140. 3; $. Coby. 4 #747 38. 
By 458.P1.z. Dyer 30.14 H. 8.19. 
Thofe that are Contracts.in Law ; or implyes,, Are. luck 2s 
do nor arife from the ſpeciall agreement of the parties, bur 
are made by the aRtand operation of Law : As where an OfN- 
ler giveth my.Horſe meate; or a Faylor makech my garment, 
that the one fhzli-de paid fot)bis meat, and the.oches far his 
'worki, 'and thereforether one may keep: the Horſe, ang the 0- 
ther the Garment cill they be payd'if they will, os deliver 
him', and bring his ation : So- where [anotber- findegh 
my goods, he is chargeable to me by reaſon of his poſſeſſion : 
iSo he that receiveth money to my uſe, or to deliver over to 


me, is cAargeable as a receiver : So if one FEmeeneey into an In. 
fants 
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fants or anothers Land, and cake the profits, he is chargeable 
-ns Bayliff: So if a Liberate be delivered to the Clark of che 
Hamper, who bath Aſﬀercs in his hands, an Aftion of Debt ly- 
a -ethagainſthim, ſoit doch upon every Judgement : Soif « 
man come into arInne or Tivern, andcall for Victuall, wiae, 
or beer : And in this caſe ſome hold the Inn-reeper or Taver- 
-ner may deteyn the body of che man iuntil] he pay his ſhor ; 

but 1much doubtthis): And (o it wasagreed in Tron, 3 * 

«c.B.R. Finches ley, f.r80. : 

The expoſition In theſe ContraQs the Law doth not ſv muck reſpe& the 


and operation form Of words , as the ſubſtance of the agreement , and the 
of ſuch con- 'minde of the parties : And therefore. Kelw. 87. 27 Henry 8. 


 trafls. 14. | 
"ir one ſell Todds, or Pounds, Buſhels, Yards, Ells, or Pear- 
ches of any thing, it ſhall be accounted, meaſured and recko.. 
ned according to the cuſtome of the Countrey and place, and 
not ofthe Scatytes of any otber-Countrey. Plowdes. 140, 


IE} 
5 If the bargain were for twenty peices,an1 fay not of what, 
it ſhall be expounded of tweney- peices of gold of twenty 

ſhillings a peice by common intendment. 

If a Contra be made for twenty barrels of Ale , or for ten 
pottles, or cups of Wine, the bayer ſhall not have the barrels 
alſo in the firſt, nor the Portles or Cups inthe next caſe : 
But if the bargain were for firkins of Wine, there it ſeemes he 
ſhall bave the firkins alſo, If is were for a Hogſhead of wine, 
he ſhall hare the the Hogſhead. Conv. 86.4. Breo, Contraft 4. 
27 H.8. 27.6, | 

If one agree with another to make him a leaſe for years in- 
definitely, and ſay not when it ſhall begin, irſhall begin pre- 
fently. Coo 6.33. 

If one for ten pounds promiſe to make good ſuch a houſe 
by x day, this is a good contra, and it ſhall be taken that be 
ſhall repayr it : Soif one owe me twerity _ , ind ſay] 

will (uehim,, and 7. S. prayeth meto forbear till Afichas!- 
-w4, and he will make it good tome, Keit verſ. Michel, M1. 
21 fac. 8B. KR. | 

I 


wer Im ISED 


Parr W. The Marrow of the Law. 249 


4 eat 


If one ſell afl his Trees in ſucha Wood , and it is 2greed 
that the Vendee ſhall not cut chem untill A7ichaelmas , and 
in the interim Hawks doe breed in the Wood , it ſeems the 
Vendor, and not the Vendee ſhall have the Hawks. 27 A{. 
29, Cool 1.58.4 [emble, dee. al (ont, | 


If one leaſe Lind excepting the trees, and Herons 6r 
Hawks breed inthe trees, now in this caſe the Leffor ſhal 
bavechem, not the Leflec, and ſo alſo the Acorns of the trees. 
14 H.8.1. Kitch.264- 


In ContraQs and Agreements that are in writing under How contra@s 
hand and Seale, as Bills, Bonds, or Covenants ; the cauſe or i= writing ſha! 
conſideration is not materiall ; For whether it be with , or ** #4*<. 
without conſideration , it bindeth the party , and an ation 
may be brought upon it (unleſſe it be! in caſe of Bargain and 
Sale of Land,vt ſupra) Asifa Carpenter by writing delivered 
under his Hand and Scale promiſe co buitd a houſe, orito pay 
another twenty pounds, although there be no conſideration 
for it : (a, But if it be a writing under his hand only, and 
not ſealed and delivered , it bindeth no more then a bare ver- 
ball promiſe : So alſo if it be ſealed and fhot delivered. Plow.' 

308, 309.11 4,8.4.33.Dyer 90.336.N1 H.,7.43.Fitz.Dert, 
126. Plow. 309. Br, A. ſur le caſe 4Q.(4) Tr. 18 Pac, B.R, 
per Curiam, 

Two things only ſeem to be neceſſary to the making of a 7&2! 35 
good and binding Contra, ſuch a.one as to/produce an A- —w_ ſg pr 
Aion. | ') z wh al ON | 2p eon!r.16t upon 

' x , That there be x good conſideration (called.) Z2wid pro 7c 0 «7 

quointhe agreemenc on do . prays 6 - 
2 That the Contra be conſummate and peifeRed ; for if 'he thing alte- 

there be only a parly, and no perfeR agreetnent, that is 6o '*** 

ſuch:Concrad as on which co grounqan Aion, 'and it is cal» | 

led a Communication. But if it be about therſale of any thing Con mnnicali- 

to alter property, a 'thifd ching is requiſite * That the ſeller '0». 

have an owner-ſhip in the thing ſold, or power to ſell chem : 

orelſe that they be truly and without covin ſald*1n a'Market 

overt. Co0:5:; ING 9802518 2355116 _ 
K = 
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IfI make a Leaſe for years to another, and he in conſidera- 
tion hereof promiſe to pay me a ſumm of money in profle, or 
a Rent by the year, this is a good ContraR ; upon the fayler 
of performance whereof, I may have this ation : And for the 
Rent I may have an aQtion of Debt every year, Litt:By:/e@: 
452 Fitz: Dett: 129. | | 


If I ſell a man my Land for twenty pounds, to be paid me on: 
a day certain: In this c2ſ: after the day, if the money be not 
payd, I may have an ation for the money , though the Lang- 
be not aſſured, for he may compell me to that. 3 H; 7: 14:2 
H:7:12- 

If one in conſideration ofa pint of Wine, promiſe to aſſure 
me of Land by a day, and do not, I may have Action, and: 
that this is a good Conſideration : But in this eaſe it is proba- 
ble the Jury will give but ſmall damages. Aajnadg, Friends 
caſe. Trin.7,fac. B. R, | | 

A man that is tenant in. Fee-fimple of Land whereon trees 
do grow , may ſel] them , andthe ContraQ is good : and al- 
though the Vendor dye before they be cur, yer the Vendee, 
( or ifhe dye, his Executor ) may cut and take ther away : 
But if a Tenant in tayle make ſuch a.contraR, contra. Coo. 17. 
50. Perk, SeA.58. | | | 


If A. bein debt to me, and deliver goods to B, to pay it, 1 
rcquire it of B, and he pray metoforbear it three weeks, and 
he will pay me, this.is a good ContraR,' on which an aQion 
will lye, Williams caſe, 21.7. 7ac: B. R 


K Ipromiſe to one if he will marry my Daughter, Kinſwo- 
man, or Servant, that I will pay or give him twenty pound-,. 
or twenty pounds with my Daughter in marriage, and he do 
ſo ; now he may recover this twenty pounds on this agree- 
ment , and ſue for his.money in the Temporall Court, and 
this is done daily,,. notwithſtanding all the opigions to the 
contrary. Plow. 32 5,Fitz:prohib: 2.22 Aſſ.p.70.45 Ed: 3:24, 
14 Ed:4:6.15,Ed:4.32-17 Ea 4,5. 

If I ptomife money to a Phyſitian to cure a poor man, or to 
> Labourer to amend «high way, this isa binding Contra, 

| on 


Viihs 
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on which ation will lye in reſpeR of the nature of the 1 works, 


17 Ed: 4.55. Dof#:& St:105.Plow 305. , 

If a Ter-tenant of Land promiſe to do a thing to me, that 
have a Recognizance wherewith his Land is chargeable, in 
conſideration, that Ido aſſign to him the Statute by way of 
diſcharge ; this is a good Contra, and conſideration on 
which Aion lygh : But ifthe aſſignment of it were co a 
ſtranger, that were not good , for it is maintenance.  Adjug. 
Paſch:38 Eliz. Barrow verſus Green. 

If one bein debt to me twenty pounds by Bill, and I pro- 
miſeto deliver him the Bill, and he promiſe me to bring two 
ſufficient Sureties, and give bond for the money by a day, he 
may fue me, and I him , and there needs no averment of the 
performance of che one ſide co enable the Suic; and ſo in all 
ſuch like reciprocall promiſes : But if the promiſe were'condi- 
tionall, contra, Adjudg. I. 38. & 39. Eliz. Gower , verſus 
Capper. 

IfT buy a Horſe of another for Corn, icis a good Contrac, 
and I muſt pay ſo much Corn as is agreed upon, and not mo- 


ney. Fitz. Dett. 68. 
If one promiſe to me ten pounds when I have done ſuch a 


' work, now thisis a good Contra; and when 1 have done 


the worke , I may ſue for the money, Plow. 5.44 Edw: 3. 
22, 

If a ContraQ be to pay for a thing five pounds; or 2 gowne 
ſuch a day, this is good; and if one be not payd at che day, an 
Acion may be had, and before and at the day he chac isto 
pay hath EleRtion, but afrer he to whom it is to be paid. 9 
Edq. 39. Fitz. Dett, 89. Tf | 

If a mantake my meney, & promiſe in confideration there- 
ofco build me a houſe by ſuch a day , this is a good contra, 
and I may ſue for breach ofit.. Kelw. 69. 

IF I be ſeiſed of land in fee, and make a leaſe thereof for 

life : And after in conſideration gf a certain fum of money de- 


viſeand grant the ſame land to another for 5o years, to begin 
preſently : this is a good ContraR, and Bargain and Sale, to 


palle the Reverſion and the Rent, Co0.8.94. 2.35+ 
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The Marrow of the Law.. Part II. 


Conditional, 
and with refe- 
rence. 


If one ſell me a horſe, or any other thing for money to be: 
delivered at aday, and a day 15 ſet for the (payment of the 
money, or all, or part of the money is paid in hand : or ear- 
neſb{chough but a penny) be givenco = ſeller: or the thing 
bought be delivered or caken away byithe buyer (chough 
no money nor earneſt be given, nor day ſct ) Io allcheſe ca- 
ſes, there is a good Contract to alter the property of the 
thing: And inthe firſt caſe the buyer may have an AQion 
for the thing, and che ſeller for the money : Inthe ſecond, 
the buyer may ſue for the ching : In the third, the buyer may 
ſne for the thing bought, and the ſeller for the refidue 0i ce 
money : And in the next caſe where Earneſt is given, the 
bave reciprocall remedy one aganiſt another : And in the la 
caſe the ſeller may (ue for his money, Coo. 4. 44+ Plow. 128, 
_ 29,30.14 H.8.19.9 H.7.21.15 H.7,6,21 H., 7.6.10 

7.6. 

| money on a wager, and put it in another mans 
hands, he that wins may have it , and he that hath loſt hath 
no remedy. for his money againe. Agree at Sarum , «Aſ/i/- 9 

ar, 
od offer one money for a thing in a Market, or Fayre, and 
he 2pree to take it ; and whiles Jam telling the money as faſt 
as lean, and the while he ſell it to atiother : or we agree-chat 
he ſhail keep it untill I goe home to my houſe co teech the 
money, theſe be good contraas : Andif in the firſt caſe 1 
pay ortender the money agreed upon ; and inthe ſecond cafe 
bring the money as faſt as lean, and pay or tender it, the pro- 
perty ts mine, though ic be ſold to another, But this laſt 
caſe is co be doubted. 14 H.8. 19,41; H.7.6, 
"If I fell a Horſe-for ten pounds, on condition that he ſha! 
pay mein Corn, this is a good contra, and he muſt pay me 
in Corn. Fitz. Dett. 68. 
. If one agree withanother to give him ſo much for a thing 
as /.S:ſhalljudgitto be worth, when he hath judged it the 
contract is compleat, and one may bring an Action upon it, 
and the buyer ſhall;have a reaſonable time to demand the 
Judgment of-7: $:: Plow:6.14. H:8.19. 
If 
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, "If the Contract be to pay part of the money preſently, and 
the reſt at x day, and theſeller gives him leave to refuſe un- 
till ſuch a day : now if be agree before the day, the Conerat 
i3s:compleac, and reciprocall, Ations lye for the chings and the 


moriey. Dyer 99, 


. If a Conera@ be for twenty buſhels of Corn, and that the 
party ſhall /pay forthem as he doth ferch chem : now this is a 
good Cantrad, and the party muſt pay for chem as hee doth 
fetch, or elſe the other may refuſe co deliver them. Dyer 
32 


;.i Jf an agreement be-made in this manner between /. S. and 
my fclfe, That if he deliver me ewenty pounds worth of 
clothes : or affure me ſuch a piece of Lin41 chat I ſhullpay 
hun twenty pounds :'now this is pood ; and afcer the pertor- 


- mance of the Condition (though not before ) he may have 


an ARtion for che money : Soin the like caſes : As if I promiſe 
to make new pales ſo I may havethe old. 33 H. 6. 43: 27 7. 
8. 34-Perk. ſeft: 7.13, | 

Ifa Leſſee for years leaſe over his Land on condition , that 
the Leſfre ſhall ger the favour of the Leſſor , and pay fo 
mach. as ./: 15. ſhall arbitrate : This is a good contract, and 
when he hath gotten his favour, and the other hath acbicra- 
red how much, the contraR is perfeR and binding, 15 Ed: 
4-2: Dyer 76.14 H:8.20. 


« If theagreement be that the buyer ſhill goe and ſee the 
thing, andifhelike it, he ſhill give thus much for it, this 
is good: and when he ſceth it, and doth once declare his li- 
king the bargain is perfe&,, he cannot diſlike it. 18 Zaw:4. 
16, | 


If one fell Cattell apon condition, that if the Vendor doe 


fuch-athing, thac ke ſhall have twenty pounds for them, elſe 


but tenne pounds : this isa good Contra, and the ſame will 
be more or leſle as the condition is, or is not performed. Perk, 


f6tf, 712.714» ie 
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If I buy wares of one for twenty pound to be payd to him 
when he delivers it me, it is a good contract, bur if he never 
deliver is, I ſhall never pay for it. F:rz.Detr.56, 

IfI lend one mony, and thereupon he enfeoffe me of Land, 
and by agreement , Iam to take the profits ofthe Land un- 
till he pay the mony:this is a good Contra, & it ſeems I can- 
not recover the mony,whiles I have the Land. Firz.Der. 160, 

If a Centra® be for a horſe at a price, but withall that the - 
Plaintiffe or ſeller ſhall bring and deliver him at ſuch a place; 
this is a good Contra, but this muſt bedone alſo, or the 
Action will not riſe; Fitz. 144. 

If one ſell any thing to another, and hetake it away, albeic 
no price be agreed upon, yet the ContraGQt is good, and ifit be 
\Wine, or any ſuch like thing , the certain rate whereof is ſet 
down by Law, the Vendor may ſue for ſo much mony in cer- 
raine; butjn other caſes he muſt ſurmiſe that he promiſed to 
pay him as much as it was worth, and then averr it is worth 
fo much in certain. Tris. 8:(ar. B.R.g. Ed.4. 

A contra may be bad and void, either for ſome defeR in 
the cauſe and conſideration; or for default in the promiſe it 
ſelf: In the cauſe when either there is none, or no good 
conſideration. (1)When there is no benefit to the party to 
whom; nor prejudice,loſle, or trouble to the party by whom 
the contract is made,for then it is but »«#d«m pattum,or when 
the cauſe and conſideration is unlawfull. 2. In the promiſe 
it ſelf, it may be defective, either for incertainty. (;)when it is 
either alropether uncertain, or elſe ſo incertaine, as it can- 
not by any means be made certaine : or when it is imperfe&. 
(i)when itis only in inchoation, and but a Communication 
only,and not perfet and compleat: Or it may become voyde, 
by matter ex poſt fatto, in either of theſe a contra&t may be- 
come voyd. Asin the example following. Coe. 10. 102. 76. 
Dyer 356.17. Ed.4.4.9.H.7.21.10.H.7.6. 

Ifi promiſe to pay another twenty pounds, becauſe he is 
my Kinſman or acquaintance; I cen have no Action upon this 
for it is »udam pattum only. P low.309.302. 

If one buy of me a houſe, or other thing, for mony ; 
and nd mony is payd, nor earneſt given , nor day ſet 

for 
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for payment ; nor the thing is delivered ; here io Adida 


lyeth for the money or jthe thing ſold, but} may ſell it to 
another if 1 will , for it is but »#d«m pattium: I. H. 4. 
33. ez 
If one promiſe to give or do to another ſomewhat ſor thac 
which is paſt: as becauſe he hath builded a houſe, or becauſe 
he hath let his friend have wares : or becauſe his friend doth 
owe the other mony. That if he do not pay him, he will, this 
is but «4m patum. This hath been often Adjudged. DF. 
&- $tr.105:+ 
,. If I promiſe to one, that in conſideration he will deliver me 
twenty Crowns ; I will deliver them to him againe ; this is a 
romiſe which no Action will lye , unleſſe he had delivered. 
them to me firft, and thereupon I had promiſed to: redeliver 
them. eAa4judge. WE, 

IfT promiſe t5 one without any- cauſe to give him twenty 
—_— to-make his houſe anew: or towards his loſſes by Fire, 
or the like, this is ſuch-a promiſe, as will not yeeld an ARion. 
17. Ed. 4.4; Plow:308. | 

If /. S. owe me ten pounds and another comes to me, and 
tels me he will be my Paymaſter for the ten pounds and pray 
me to take him for debtor; and nothing is given by -me for 
this, now no Action will lye for this. Fitz. Debt. 126; Ttrmes 
lej.Contratt. 20, 

If I promiſe to another in conſideration, that he will make 
me a Leiſe Ro ro do ſuch a: thing ; this is but »4duws 

e may make mea Leaſe at will, that may en1 as 
ſoone as it begins. P.e/th. 39. Eliz. (oo. B. Lurking caſe Atl- 
1ndge. | 
: If one promiſeto mein conſideration that Iwill relinquiſh 
ſait,to do ſuch a thing; this is no good conſideration, for 


he mayrelinquiſh it and begin againe. Pa/ch: 39; Eliz. 


If the cauſe of the promiſe be to do an unlawfull thing, as ei- 
ther that which-is malum in /e, or malum probibirum, there 
the contract is voyd : But if part of the' conſideration bez Jaw- 
full and part unlawfull; there it may be good : Burt if it tend 
wholly to maintenance, or the like ,-i: 15 allnoughr. Cre. 12 
102.Dyer.Onleys caſe, (hurches caſe p. 7. fac. B:R. 
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For 6thcy cau- IFE come into the market and aske the price of any thing, 
ſes, and the ſeller ſer a price, and I go home to my houſe to fetch 
the money as faſt as I can, and he ſell it the while; now inſthis 
caſe I can have no Aion for this , neither was the property 
changed, ' for the ſale wasnot perfe&.. 14: H.8. 19: 
If one bargain and ſell his Land and the trees gpon it: but 
-the Deed is not enrolled, and ſo the Land dot 
nor the trees will not paſſe neither. Coo. 1 1:48. 
IfI ſell and deliver my horſe to one firſt, on Condition, that 
he pay me five pound at a day for him, and before the day, I 
ſell. him to another, this ſecond Contra ir ſeems is voyd,al- 
though I have not, my money payd, and I ſeiſe him again. P/o. 
432. | x 
If I prize wares, and the Tradeſman fay ſo much : now 
the bargain is not perfe& untill the money be payd , unleſs a 
day be agreed, itis imperfet and-voyd untill then, 17. Ed. 
4. 1. > lo 
If the promiſe be to doa thing, either ma/zm in /e,or to do, 
a malum prohibitum, ( although the "conſideration be good) 
or to doany thing contrary to Law; it is voyd , and will not 
bind - :no more then where the conſideration is nought ; for 
Law will not work with ſuch anlawfull Contracts. (See more 
in Obligations & Covenants) Alſoa ContraRt that is Uſuri- 
ous, is againſt Law and void. See for this V/ury. Cee.10.102 
Dyer 356. ; x 
A Biſhop hath the firſt fruits of the Clergy , within his Dio- 
ceſs ;and if a Parſon pay him part,and promiſe him the reſt by 
a day, but dothynor pay it ; the Biſhop can have no Action; 
becauſe thething is meerly ſpirituall. Coo. ſuper Litt. 162. b. 
If one owe me twenty pound, and I byy of him goods , to 
the value of five pound, and it is agreed between us ; he ſhall 
eſtop & keep up five pounds for this ſale,of the twentypounds 
it ſeems this is not a good contra& , neither can I plead it in 
Barre, if he.ſue me for the five pound. Fitz. Dezt.56. 
If one fell his horſe or other thing for ſo .muchas 7; S. 
ſhall ſer down; and 7.S. dye before he ſet down the ſumme, 
or refuſe todo it,, then the contraRis vayd.. 14, H,8:19. . 
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If an agreement be between another and me for ten pounds, 


_ forſucha parcellof Wood , ifhe like it when he ſeeth it , and 
he when he ſeerh-it doth diſlike it, now by this the Contract 


is become voyd; and he cannor after by his liking mike the 


agreement good: 18: £4.4.16. 


Ifan agreement be between me and another, that one ſhall 


g0 and ſee my corn in ſuch a place, and ifhe like it when he 
bath ſeen it for ſo much money that he ſhall have it : now the 
contra& is not perfect untill he have payd the money and a- 
greed to take it at the rate: See more of theſe watters in Aſſump- 
fits. 17: Ed, 4.1. | 
If one make a Leaſe for years,rendring Rent, and the leſſee 

be evicted by title Paramosnrt, the contra is diſcharged , and 
he ſhall pay no Rent : So if the Leſſor had nothing in the 
Lands at the time of the Leaſe; the Lefſee may Pleadit and a- 
voyd the Rent. Broo. Se. 52, 135, Litt.Seft.58: bop 

If one ſell a horſe or other wares for money; to be paid at a 
day, and before the day,the true owner thereof take his horſe, 
or goods, the debt is not diſcharged, but the ſeller may have 
an Acton to recover the money notwithſtanding. Finches ley. 
fo. -45.Co0.3.22.4 18. E£4:4.6. 4. - f | 

Jf one have a debt due to him by a Contra&; and he do 
after take an obligation for it, or any part of it;. now hereby 
the whole contra& is determined. So if he ſue upen the con- 
tra&,and recover, and get a Judgment, the Contra is deter- 
mined:3 H 4 17:Coo. 5 45 9:'Ed: 4 54}Dyer 21 F:N:B:121. 

Jf | be an Artiſt, and one promiſe me ten pounds, to teach 
him in ſuch an Art ſeven yeers; and | dye before the money 
payd,or ſeven years expired:now the debt is gone. 21 Ea. 3:11 

But if | take a writing indented only, or indented and ſealed 
alſo, ofa Contract madeto me; but it is not delivered and 
madean Efpecialty ; this doth not determine the- Contract: 
So if a Debt on a Contra be due tome, and take an Obli- 
cation from a ſtranger ( and not from the party forit ) this 
doth not determine the Contra& : fo ] take an obligation or 
other eſpecialty from the party, andiit be voyd, or it become 
voyd,by matter ex poſt fatto, this will not determin the Con- 


tat, Dyer 230 Fitz:Dert.68.3 H:4 17 21 H 7.5: He 
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d fed, the whole Rent is ſuſpended. And if aſtranger enter þy 


ſhall be charg- it : or it ſeemsifhe do not diſagree to it in his life time; this 


Jf one premiſe me eight pound to teach him in my Art ſeven 
years and he pay me the money : or give ſecurity to pay it by 
a day, and ] dye before, yet the money muſt be paid, and it 
ſeems the other hath no remedy. 21 Ea. 3 41. 

Acontra&t cannot in any caſe be aportioned, but either 
the duty muſt be all paid , or all loft. Asifa Leaſe be made, 
yeilding Rent, & tbe leſſor enter upon part of the Land lea- 


title Paramewnt, upon a part of the Landonly , the whole 
Rent ſhall remaine. 9 E4:4.1.Broo.cap.52. 

If the Husband ſell the trees upon his wifes Land, and the 
Vendee take part of them, and after before he take the reſt, 
ſkee dye; now though he cannot take the reſt ofthe trees, yer 
he mult pay all the money upon the contraR : But if a day 
were ſet to cut them, and not before, and ſhe dye before the 
day, there if he had cut part of the trees, he ſhould not pay 
any of the money. 18.4.4. 6. Broo.Contratt 26. 

If one'make a Leaſe for years, and ell goods, all by one 
contra, for one ſumme © m_—_ and the goods be took a- 
way from him before the money be paid, yer the buyer muſi 
pay all the money. So if one ſell two horſes for ten pound, 
and one horſe is the horſe of another mans, and he take his 
own again, he muſt pay the whole ten pound , (but he may 
have remedy againſt the ſeller.) Er fie fuit L*opinion Fuft.Dodd. 
Tr.14.}ac. B.R. 7.H.7.4: Broo. Contrac, Sett. 52. 135. Litt, 
Broe:12:H.$.13. 9.E4.4:1. 

If an Abbot had made a ContraR for Goods, and part of ” 
the Goods had come to the uſe of the houſe, and part not,yet 
the ſucceſſor was chargeable with all. 38.H.6.28. a. 

If a Bond be made to ſecure money lawfully lent and money 
upon uſury, it is voyd for all: See more in Aportionwent, Trin: 
34. Eliz.T remor « | 

Jfa Feme Covert , do ſell the Goods of her Husband by 
authority precedent from him, or if he do afterwards agree to 


ſhall bynd the Husband: 9x1 racer Conſentire videtur. So if 
ſhe buy any thing by any authority generall or ſpeciall : or 

without any authority, if it be for her neceſſary Apparrell, 
>, ' the 
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husband ſhall be charged (vide Baron & Feme) But if ſhe 

buy Goods for her husband, or to his uſe, without his Au- 

thority generall or ſpeciall, he ſhall not be charged for it (al- , 
though it be ſpent in his houſe) unleſs be do afterwards a- 

gree to it, 27 H.8. 25.21 H.7. 40. 20H. 6. 22: old N: B: 

62 | 


If I give my Servant authority to buy for me, or he be my Servarxt, 
common Baily, and buy for me, I ſhall be charged, Harker 
they never come to my ule, and though 1 never have notice of 
it, 21 H:7.40. F:N:B: 120.6. | 
If a Purveyor, Clerk ofthe Market, or other that taketh up #here a mar 
for the King, buy any thing for the King; after he hath made /#-/! be «hx/ged 
his Aecount to the King and is allowed , he may be ſued and m_ pot 
charged for it (but not.before) unleſs he made a promiſe to jj» io anothers 
pay for it, for then he may be charged before his Account, »;e. | 
11H:4 28. 2 H:4.28. d 
If a Servant buy for his Maſter and promiſe to pay the Seller, 
and do not, the Seller may charge bim in an Action of the 
caſe,and ifhe had an authority from his Maſter, he may charge 
him in an AQtion of debt. 
5 Es is a good bar in debt upon a Contra, 4 H: 6. 
17.6. 
So a Bond made by the Debtor to the Creditor for the debt at ſhall be a 
or any part of it, for by this all the Contra& is determined, god dar in debe 
Dyer a1.6./.n.br.121. M.3.H.4.17.6.11 H:4.79. 6b. 9. E. 4. —_ Feta 
50.6.29 H. 8. Br:(ontratt 29. 21 H.7.5.6.6.rep.45.4. __ | mn 
Otherwiſe,if the Bond were made by a ſtranger, 29 H.8. Br. 
Contratt 29. 7-4 | 
A Judgment had upon the Contra& is a good bar in debt 
upon the ContraR, although execution be not done, Dyer 21 
b. 39H. 6.34.6. 9 Ed:4.54. | | 
To an ation of Debt upona Contra, payment is a,good 
lea,41.E.3.7.4.by Thorp, Br: Debt:29.9H. 6. 9. b.by Paſton, 
ut yet by 1 H.5,6.6.per Car:40.E.3.24-6.41 E.3.7.4.by (an- 
difs,46.E.3.6.4. Payment is no- good plea in ſuch caſe, with- 
out ſhewing an acquittance. | 
And Martin in 9 H:6.9.6. 1aith accordingly, becauſe (ſaith 
he) he may wage his Law. | : 
| Li 2 | I 
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Bnziment, 


: ÞP 1 ae, 


If the Plaintiff hath brought an aQion of debt upon the 
Contra, and hath been barred by wager of Law, and now he 
brings an action of the caſe for the ſame debt, the Defendanr 
may plead this and bar the Plaintiff, Fiz: ts; eAthion ſur lc 
we FOS:. .-- a 

Tt is the delivering of things to another, whether Writings, 
Goods, or Stuff; either tobe redelivered to him that deliver- 
edit, or to be kept by the ather, to his uſe, or to be delivered 
over toa ſtranger, Terms ley. Perk.cap.712. | 

And this is ſomtimes upon condition (3) -to be redelivered 
when money is-paid , and ſomithing is done, and then it is a 
Pledge; And- ſomtimes it is fimple without any Condition, 
then called a ſimple Baylment (z) when one receiveth them 
ro keep for another, whether it be for the Baylor to redeliver 
him again (in which caſe he may retake them without requeſt) 
or for a ſtranger, to deliver them over to him (in which caſe 
before the delivery over,the:Baylor may countermand and re- 
quire the Goods again, and'if the Baylee refuſe to deliver them 
he may have an Account, for the property is not altered) And 
this delivery is alſe fomtimes to imploy, as when he hath the 
things deliverd toufe to anotbers profit,as to ſeil, Meliori modo 
quo peterit.In which caſe if he ſell it for twelve pence,though it 
be worth a hundred pounds, and he might have had mere, yet 
is the Baylor without remedy, 5 H.7. 18.Finches ley en An- 
glois f.179. 1 Ead.5.2.41 E4.3.2, Coo. ſuper Lit.286. 

Note that wherſoever I may have a Detinue for goods, I 


- may, juftifie the taking of them where I find them; Sheaves 


of Corn'to Þ.to deliver over £3 C. B. threſheth them, A. may 
ſciſe the Corn threſhed, as it was reſolvedin 38 R.B. Roy, for 
B. by his threſhing may not alter the property of A, Lit: Se#! - 
498. 

It is a Writ that lyeth where a man hath 'Goods or Cat- 
tell of mine.either by finding or by my delivery to him,ro-keep 
or deliver over,.and he Coth refuſe to redeliver them, or to 
deliver them over according to appointment, and*detaineth, 
or hath loſt or miſ-imployed them, then by this Writ I way 
recover the thing it ſelf, if it be to be had, or if not, damages 
for the thing and the detaining, 14 Ed: 3.2. F,N.B.f. 138. 
Ceo. /uper Lit. f.286. | '. 20 
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 Tnthis Aion the thing demanded muſt be ſo eertain; as it The. Soadaned 
may be known and diſtinguiſhed from' others, Forthe Judg- an 
ment is to recover the thing in kind detained, with damage for 

the Detainerz or if-che thing cannot behad, then damapes 

both for the thing-and Detainer alſo; or if it beto be had, ir 

is at the eletion of the Plaintiff, to have the thing ir ſelf,- or 

damages for it, 18 Ed 4-23.Kelw: 64.3 H.6.43-39 H.'6. 44. 

Dyer 331.22. | 313 

This Writ lyeth for any perſonall Goods or Cattell. that is 

valuable, and wherof and wherin one may have a preperty; 
AS” for Carell; Cloath; '"Houſhold-Ruff, money in Bags; or 
Cheſts, Corn ir ſacks, Charters, 6r-Wricings, loads of Wood, 
Tuns of Oyle, or the like, Dyer 221 R. 3.2. ---. -:- PTC, Andſu; 

But it lyeth not-for money out of a Bag, or:Cheſt, or Corn 7*** 'hings it 
out of a Sack, becauſe'it connot be*diſtingurſhed; 12 H.8.5. Oc ww 

In all cafes where this Writ may be had;/cheſ& things maſt be 4ce andt is 
in the caſe; 1. The thing muſt be of that nature as: for what coſe it y- 
which this Writ may be had, vide /apra.: 2. He that brings this © xd may be 
Writ mult have right to, or a property in, the thing demand- 7%" 
ed, at the time of the Writ brought, or be chargeable over fer 
it to ſome other. 3. Theithing demanded muſtthave.been once _ 
in-the- cuſtody of him that is to tbe charged. 4.:'This cuſtody 
and poſſeffion muſt continue, and-not be removed by an'at 
of Law, as a Seiſure, or the like, Coo: 11.89. 27 H.8.33. 

If I deliver Goods to one, to-deliverto /.S. and before they For yoods ard 
are delivered to 1.S. Ido forbid the delivery of them , and re- *tzels, 
.quire theny,;and he refuſe to deliver them to me , I' may have 
this Action, 1 Ed:5.5: 5 Hip.13:-' © | $11 

If Goods be delivered to-one to my uſe, or to be defivered 
over to me, and the party do refuſe to deliver them-to me ac- 
ccordingly ;-I may have this-remedy; ' 5 H:7:18.F: N; 3:38: 
| -: W.Goods belongto'meby Cuſtome, 'asa Harriot/,” Heyre- 
loomes, of as rationabilss pars benorwm, and'they be with-held 
or e{loined from me, after the death of'my Teniart or Ance- | 
ſtor, I may recover them by this Writ, Kelw:184:8:H:7:10: 

Plow: 90: 39 Ed: 3:6:9. SOT. 4 I 
0 Jf-I by E loath, or other GabdsFone npon a good chun: 
| trac, 
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traR, and he keepit from me, and will not deliver it, I may 
have this Writ, Dyer 30: 203: 

If a woman have Goods as executrix, and her Husband con- 
tinue the poſſeſſion and dye, and his Executor keep the goods, 
ſhe may have this writ againſt him and recover them, Dyer 


I: 

If f deliver one my goods as Pledge, and at the day the mony 
is tendred, or thing done, and yet the party refuſe to re-deli- 
ver it to me, in this caſe I may recover it by this Writ, (0: 4: 
84:29. A/:p.28: 

If I leave my Goods with another man to keep, and he take 
them into his houſe, although he be co have no recompence 
for the _ of them, yet he muſt anſwer them, and I may 
recover them by this Writ, C06:4.84. 29 Aſ:p.28: 

If one find my Goods and have them in his cuſtody, 1 
may recover them by this Writ, 39 H.6.2. 12 Ed:4.8. 27 H: 
8.13. | 

If I deliver my Goods to 7. S. and he deliver them to wv. S. 
it ſeems I may have this Writ againſt either of them,and reco- 
ver them, 12 Ed: 4.8. | 

If Goods be given in free marriage to a man and woman, 
who are after divorced: in this caſe after the Divorce, ſhe 
may recover the Goods by this Writ. F: N:P. 139. 

If I deliver one a box of money to keep faſt locked,or other- 
wiſe madefaſt; or deliveror lend a man my horſe to ride, or 
deliver a Taylor my Cloath to make a Garment, or deliver 
Goodsto a common Carrier, or my horſe to a common Hoſt- 
ler. And the party break the box and uſe the mony, or ride my 
horſe further and do not re-deliver him, or the Taylor ſpoil, 
ſell, or mar my Cloath,, or the Carrier looſe, or ſpoil my 
goods, or the common Hoſt[zr abuſe or detain my horſe. In 
all theſe caſes for the Detainer 1 may have this (Writ; And 
for any voluntary abuſe done to the thing delivered : an a- 
Qion of the caſe alſo,Co0. 4. 95. 18 Ed. 4. 23. D. & St: 102. 
2 H:7.11. 12 Ed.q4.8. 

Fer Charters. If a man keep my Charters from me which concern the In- 
heritance of my Land, if I know the certainty of them 
and what Land they concern, or if they be in a Bag ___ 

fs” | a Che 


lit 


> —— — MM — —— ﬀ — 


Part LI. The Marrow of the Law 


a Cheſt locked , _ I know not the certainty of them, 1 
may recover them by this Writ; And herein it is policy,if I can, 
to declare of one Charter in ſpeciall, for then the Defendant, 
ſhall not wage his Law,41 E4.3.2. 8 H:6:18: 3 H:6:19: gH. 
6:1 eps Lit:286:(00:1:2:4 H:7:7. | 

As if Lands be given to me aud /.S. and my heirs,and he dy, 
and another get the Deed, I may have this Writ againſt bim: 
So if one be outlawed that is an Obligee , the King may have 
this Writ for the Obligation (4a) So if the Tenant in tail give 
away the Deed of intail, and dye, his Ifſue by this Writ ſhall 


recover the Deed, (a) 38, 39,E/;z:2: B.R. Kel.$. Socks caſe. 


If I deliver one mony, or Coin, or any ſuch like thing which 
cannot be known nor difcerned from other of the ſame 
kind, and it be not in a Bag, Box, or Cheſt , this Writ {yeth 
not in this caſe, but rather an Account, Dyer 22. 29. 12H: 
8.3:6 Ed.4.11. 

If one take my Goods or Cattell by wrong as a Treſpaſſor, 
or diſtrain them for Rent, or for damage-feaſanr, I cannot 
have this Writ for this, Coo, 1 1. 89 Br. Detinuc gt4 

If one deliver Goods to me and | bid him tae hi 
gain, and he refuſe to do ſo, and therupon di 
mage-feaſant , he cannor have this Writ 
3.31, | 

If a man take Cattell of mine upon hig Pafture , and there 
they dye or be ſtollen , in this caſe 1 ſhall not have this Writ; 
but the opinion of Juſtice H#tron at Sarum Aſſiſes,21.14c,was, 
that if they be tollen the Owner of the Paſture muſt anſwer 
them ; of which 1 muſt doubt, 2ere therfore, See (v0. 8. iz 


| Caleis eaſe, per Faſt. Bridgm. 7 Car. 


Where, and in 
what caſe not, 


For goods or 
Cattels, 


If a man take any Goods of mine in a ſpeciall manner (s) co 


keep as he keepeth his own , orthe beſt he can , or if they be 
loſt that it ſha!l be at my perill, and they be ſtollen from him, 
he ſhall not anſwer them, neither doth this Writ lye ; or if he 
bring this Writ, the Defendant may plead this in bar, Cov. 4. 
$4. 3 H.7.4-. 

If 1 findGoods., and 7 ſell them, or they be ſtollen from 
me before Action brought , there it ſeems this Writ will not 
tye, but that an Action of the Caſe, T rover and Converſion will 


lye, 27 H. 8.13, If 
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' For Charters, 


irhere, and 
Wwidt matters 
are pleas good, 
in barr ts this 
Astioa, 0! not. 


If 1 deliver one a Coffer locked; and ſomthing he taken 6un 
oft, if / keep the Key my ſel?, /ſhall not have this Writ, but 


.if the whole Coffer be caken away, there it ſeems 7 ſhall have 


this Writ, at lcaſt for the Ceffer, Coo. 4,83, 

Tf a Baylift of a Sheriff diftrain-a mans beaſts in zithernam, 
and af:er do deliver them to the party from whom he took 
them , or otherwiſe, this Writ 1yeth not for him for 
whom they were diltrained, Broo. (oration 3 4. 

If the nature of the goods be altered as if it be Leather and 
made into Shoos, or it Parchment and Paper, and made into 
Writings, no Detinue will lye for it, Per { aft. Fenner, 11.38 
EB. | | 

If a woman great with Child by her deceaſed husband keep 
the Charters from his Daughter and Heir, that do concern the 
Land ; whilſt ſhe is ſo with Child, chis Writ lyeth not againſt 
her, 41 Ea.3.11. | 

If two Executors be, and one deliver an Obligation to the 
Debtor, and dye, the ather doth ſurvive, cannot recover it a- 
gain by this Writ : So ifa Tenant in fee-ſimple pive away his 
Deed, his Heir cannot recover him by this Writ; So it ſeems 
if one Leſſee for years, give away his Leafe, that his Com pa- 
nion is remedileſs, and yet nothing doth paſs by the Sift of the 
Leaſe, 71:38: & 39. Eliz. B:K: Relſoch verſe Nicol/on. 

Tr is a good plea in bar to fay, that the things were delivered 
to be delivered over to another, and that he did deliver them 
accordingly, if there were no Countermands; And fv it ſeems 
it is, though the delivery over were after this Writ was 
brought, 5 H:7:18. F:N:B:138. 12 Ed. 4.8. 

If the Detinue be brought for a Horſe lent, itis a good plea 
to ſay, that the Horſe was ſick of divers diſſeaſes at the time 
of the delivery,and that he dyed therof before any requelt was 
made for re-delivery, 21 E4d:4.55- 

It isa good plea to ſay, that he delivered or offered to de- 
liver thething for which the Suit is, before the Writ brought, 
12 Ed:4.8. 

It is a good plea'to ſay , that after the party delivered the 
Goods, he gave them to the party to whom they were Celive- 
red, 21 Ed: 4.55.12 Ed:4.8. | 

Tt 
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 Itisa goodplea to ſay, that after the Goods taken and de- 
livered, the party tha delivered them was outlawed, and the 
Goods ſeiſed for the King, or that they were taken in Execu- 
tion, 12 E4:4.8, | 

If the Writ be againſt a Taylor, itis a good plea to ſay, that 
the party would not pay him for making his Garment. If a- 


gainſt an Hoſtler, to ſay, that he would not pay for his Horſe-- 


meat, for they may juſtifie the detaining cill payment, 5 Ed: 


4-2: 

If the Writ be for Goods that were pledged , and that the 
party would not deliver, it is a good plea to ſay , they were 
ttollen before the mony tendred, or thetime of redemption: 
but if the mony were tengred at the time and the party refu- 
led to deliver them, and after they are ſtollen, this is no good 
plea, Coo:4.23. 20 cA/:p.8. | 

If the Writ be brought for Goods found, it is a good plea 
to ſay, he delivered away the Goods before the Writ brought, 
and hath not the poſſeſſion ofthem, 27 X. 8.21. _| - 

It the Action be brought for goods delivered to be re-deli- 
vered, or delivered over to another; it is a good plea to ſay, 
he took charge of them ſpecially (5) to keep as his own, &c. 
vide ſupra, and that they were afterwards follen - So if he 
take charge of them generally, ſo if they were Catcell at pa- 
ſtnre, it is a good plea to ſay thay dyed, or were Rtollen, vide 

ſupra, Co0:4.84. 10 H. 8.21: 

If a man have goods of mine in his houſe in a Coffer, and / 
keep the Key, and they be ſtollen, it is a good plea that / had 
the Key, vide ſupra. - | 

Jf «7. bail goods to.Z. generally to be kept by him , and B. 
takes them withont having anything for them , if the|goods 
be ſtollen from him, he ſhall not be charged in a Detinue, 29 
Af:p.28. 3 H:7.4.b.10. H.7.26.4. 9* acc: per 7 uſt: Dodd: H: 
16, fac: B: Roy: Entr:4ep:83.6.Doft. Stw.130 4. 

It is where a Detinuc is brought for Charters, and the De- 
fendant faith, they were delivered to him by the Plaintiff and 
another upon certain conditiois, and therfore he prayeth 
that the other may be warned to plead with the Plaintiff, and 
ſhew whether the Conditions be performed yea or no; And 

M m hereupon 
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itlere and haw 
a mi ſhall bc 
charged for an- 
ether mans 

goods achwered 
[9 him, 0' no', 


hereupon a Scire facias ſhall go forth of the Court to warn 

him to come into the Court for this purpoſe. And this is called 

Garniſhment, and when he cometh he ſhall plead with the 

Plaintiff, and this is called Enter Plrader, and then upon the 
Enter Pleader if the Garniſh cannot bar the Plaintiff, the 

Jadgment ſhall- be given againſt the ſayd Defendant for rhe 

Deeds, and againſt the Garniſhee for the Damages, and ſo 
ſhall che Execution be likewiſe; and if the Garniſhee made 

default the Plaintiff: ſhall recover the Writings againſt the 

Defendant, but no Damages; and a Diſtreſs ſhall go forth a- 

cainſt the Defendant to require him to deliver the Writing; 

and if Judgment be given againſt the Plaintiff, the Garniſhee 

ſhall recover Damapes : This word alſo is taken in another 

ſenſe, for which /ee ſtar. 2. £4. 3. cap. 17. Terms ley. (v6: F. 

90. | | 

Ifa man lend me Mony, Corn, or ſuch like thing , be can- 

not expect the ſame again, bur the like, or ſo much; But if 
one lend me a Horſe, or the like, he muſt have the ſame again 

reſtored, and if the thing be uſed to any other purpoſe, or 0- 
therwiſe then to that end for which 1 borrowed it, he may 

have an Action of the Caſe againſt me for it, though the thing 

be never the worſe;Butif the thing borrowed be loſt (though 

it be not by any negle& of mine) as if / be robbed of it, or it 

be impaired or deſtroyed bygny negle, albeit / do pur it to 

-no more ſervice then / borrowed it for : As if / put a Horſe 

[ haveborrowed in an old rotten houſe ready to fall, and it. 
doth fall and kill him, in theſe caſes / muſt make them good; 
But if ſuch Goods delivered to me periſh by the aRt of God 
in the right uſe of them ; as if / put a Horſe / have borrowed 
in a ſtrong houſe,and it fall and kill him, or it dye by a Diſeaie, 
or by the default of the Owner, without any neglect of mine, 


 irithis caſe 7 ſhall not be charged with them And ifany man 


deliver me his Goods to keep, and / take them, / muſt anſwer 
for them, and ſee them ſafely reſtored , and if tkey be ſtollen, 
or as it ſeems burnt or drowned by inevitable Accidents, albe- 
it { do neither undertake to keep them ſafe, nor promite 
to- reſtore them: And if a man deliver Goods to a Carrier 
for.hire , and he be robbed of them ,. yet he muſt anſwer the 
Goods; 
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Goods ; but ifamandeliver Goods as a Pledge, and they be 

ſtollen before tender of the money , he that had them tor a 

Pledge ſhall not anſwer for them, but after tender of the mo- 

ney he ſhall, 5 Germ:1ib.2,cap:38. 2 H: 7.11. 2 Edi4. 5. Coe: 

4.38.Coo:ſupor Lit:fol:89. a. 29 Aſ:p.28. BW 

[t 15 a man that is, or is reputed tobe broken in his Eſtate, ee” # 

If any one that ſhall uſe the Trade of Merchandiſe}, or that 595t - 
ſhall ger his living by buying and ſelling, or that ſhall uſe the 1.4 c2/+ « 
Trade of a Scrivener, receiving other mens Monies, or Eftates an ſhall be 
into his truſt or cuſtody ; ſhall depart the Realm, begin to /#4 9 ## 4 
keep his houſe, or otherwiſe abſent himſelf, or take SanQua- £©9%#P*+ 
ry, or ſuffer himfelf to be arreſted willingly for any debt or 0- 
ther thing, not grown due for mony deliyered, Wares ſold, 
or any other juſt or lawfull cauſe , or good conſideration or 
purpoſes ; or if any ſuffer themſelves to be outlawed, or yecld 
rhemſelves to Priſon, or depart from their dwelling|houſe, to 
the intent or purpoſe to defraud or hinder their Creditors of 
their due debt ; or willingly or fraudulently procure them- 
ſemſelves to be arreſted, or their Goods, Mony, or Catcell to 
be attacked or ſequeſtred; or make any fraudulent grant or 
canveyance of their Lands, or Tenements, Goods, or Chat- 
tels, to the intent wherby Creditors might be defeated or de- 
layed the recovery of their debts; or ſhall by himſelf or o- 
thers by his procurement Fer any proteRion, other then ſuch 
as are lawfully prote&ted by priviledge of Parliament ; or 
ſhall prefer to his Majeſty, or any of the Kings Courts any Pe- 
tition or Bill againſt their Creditors,to deſire or endeavour to 
compell them to take leſs then their juſt and principall debts, 
or to get longer time of payment then is upon the originall 
Contra&t; or being in debt to any one a hundred pound or 
more, ſhall not pay or compound for the ſame , within fix 
months after the ſame ſhall be due, and the party arreſted, or 
within ſix months after an origfnall Writ be wy age. and no» 
tice given therofunto him, or left at the houſe where he laſt 
dwelt ; or. being arreſted for debt ſhall lye in Priſon wwo 
months or more for that or any other Arreſt, or detention of 
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priſon for debt; or being arreſted for the ſum of a hundred 
pounds or. more of juſt debt, ſhall after eſcape out of} Priſon, 
Mm 2 or 
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or get out by-putting in common or hired Bail ; He ſhall be 
ſhall be counted a Bankrupt, Sr4t:13, Eliz.cap:7. 21 facicap. 
IQ9.1 fac. IS. > : ; : 
The proceedings In this caſe upon a Petition by the Creditors, or ſome of 
againſt ſuch © them to the Lord Keeper,ſetting forth the caſe, a Commiſſion 
Bankrupts. ſhall be granted to Gentlemen 1n the Country, totake and 
;mpriſon the body of the Bankrupt, and to enter upon and ſell 
all his Lands and Tenemeats, as well Copyhold and Cuſtoma- 
ry, as Freehold, wherof at the time of his firſt being Bankrupr 
Cormiſſoners he had, or at the time after he ſhall have any Eſtate in Fee- 
and their diy qaple, Fee-tail (unleſs where the Reverſton is in the King ) 
and dirccnons .. for life, Offices, Goods, or/Chattels in his own poſſeſſion, 
or which others ſhall have to his uſe, or in truſt for bim, after 
the ſame ſhall be viewed or apprifed ; and the ſame ſale ſhall 
be by deed indented and inrolled in one of the Kings Maje- 
ſties Courts of Record, and then ſhall diftribute the ſame to 
every of the Creditors a portion rate and rate like, according 
ro the quantity of their Debts, and what they ſhall do in the 
Premiſſes ſhall be good and effectuall againſt the ſame Bank- 
rupts, Lords of Mannors, and all that ſhall haveany joynt- 
Eſtate with them, or ſhall have any intereſt to their uſe or 
behoof, and all that ſhall claim by, from, or under them; 
And that ſuch Commiſſioners ſhall give to the Bankrupt de- 
ſiring the ſame,, a true Declaration of all their proceedings, 
Stat.13.Eliz. | 
The power of The Commiſtioners may call and require to come before 
te Commis(2- them, and examine the Bankrupt himſelt. or his Wife, or any 
Acys. " others they ſhall ſuſpe to have any of the Bankrupts Eſtate, 
to diſcover his Eſtate, and where it lyeth ; And if any perſon 
that ſhall have any part of the Eſtate in his cuſtody,ſhall upon 
examination refuſe to anſwer, or deny the ſame, he ſhall for- 
feit double the value of that he ſhall ſo deny, to be diſtributed 
- amongſt the Creditors; And if the Bankrupt himſelf have 
fraudulently conveyed away any of his Eſtate, to the intent to 
delay or deceive Creditors of their due debrs, and ſhall con- 
ceal it being examined, that he upon conviction therofat the 
generall Aſliſes, ſhall be ſet on the Pillory for two hours, and 
have one of his cares cut off, Star:13.E4iz:21.7ac, 


They 
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They may for the finding, and apprehending, diſcovering, 
and ſeiſing of the body, or Eſtate of the Bankrupt, break open 
any Houſes, Chambers, Trunks, or Locks whatſoever, 21 7ac. 

(Ifany perſon ſhall claim any debt due from the Bankrupt, 
or any of his Goods, or any thing is his, and cannot prove 
himſelf to have right in Law and conſcience thereunto, that 
he ſhall forfeit double the worth therof, to be diſtributed a- 
mongſt the Creditors , if there be not enough beſides df the 
Bankrupts Eſtate to ſatisfie the Creditors.) 13 Eliz: 

If the party be gone from his dwelling place , the Commil- 
ſioners may cauſe five Proclamations to be made five market 


daies, neer the place where the Bankrupt lately dwelt, that he* | 


yeeld his body to them, by a day, andif hedo not he is to be 
out of the Kings prote&ion, 13 Eli. 

They may examine the debts demanded and claimed , how 
much and what they are, by ſwearing the parties themſelves or 


others, and if any claim or have levied any debt for the King, - 


as Accountanr, ifthey find it otherwiſe, they may diſpoſe the 
Eſtate notwithſtanding, 21 7ac. | 
If the Bankrupt uſe any other mans Goods as his own, the 


Commiſſioners may ſel} and diſpoſe them ; Andifthe Bank- 


rupt had mortgaged his Land , the Commiſſioners might re- 
deem it. See the ſtatutes, 21 fac. | 
Theſe ſtatutes ſhall be largly expounded for therelief of 
Creditors agaioſt the Bankrupt, Star: 21 Jac. | 
No man ſhall be ſayd to be a Bankrupt within theſe ſtatutes, 
but ſuch a one asis a Merchant, or one that doth pet his li- 
ving by buying and ſelling; and therfore that a Husband- man 
only is not within the ſtatute, but if the Husband-man if ke be 
a Drover alſo is within the ſtatute, per Baron Dex: 3 (Car: Re- 
gis Com:wWil:at Summer: Aſſ; But it is not requiſite that he do 
continue his Trade of buying and ſelling, to the time he doth 
become Bankrupt, but it ſufficeth that he hath uſed the Trade, 
and during that time he became indebted, and for that debe 
he is now become a Bankrupt : As if a Merchant go down in- 
to the Country, and leave of his Merchandiſing by the ſpace 
of two years, and after this he doth abſent himſelf from his 
Creditors: by reaſon of debts he did owe unto them whilſt he 
was 


Reſolwliens of 
the Fudees up- 
on theſe [ta- 
rules, 


o 


270 


The Marrow of the Law. Part IL. 


was Merchant, he is a Bankrupt, 2. 20. lac: in Banco R & 
gis, ina caſe berween Hicroft and Hall. 

2. IfeA.deliver mony to B. to trade with it, to the intent 
that B. ſhall give unto him an account of the profits that 
ſhall ariſe by the mony in the Trade, and that A. ſhall ſhare 
with B.in the profits ofthe Trade, according to that portion 
of mony that 4. doth deliver to F. in this caſe eL. ſhall be 
fayd to be a Tradeſ-man within theſe ſtatutes, and therfore 
may b a Bankrupt within theſe ftatutes. 

3. If one abſent himſelf by the ſpace of one day; and after 
he goeth abroad, this will not make him a Bankrupt ; Bur if 
a.man keep his houſe for fear of Writs of Arreſt againſt him, 
though no Writs be gone out againſt him : Or if he doth but 
begin to keep his houſe, with intent to deceive or delay his 
Creditors, though it be but by the ſpace of an.hour, heis a 
Bankrupt; Or if he make a fradulent Deed of gift of his Goods 
to deceave his Creditors, he is a Bankrupt ; or ifthere be di- 
vers Creditors that come together to ſpeak with the party, 
and he doth ſpeak with ſome ofthem, but doth refuſe to ſpeak 
with the reſt, this will make him a Bankrupt, 

4. If the Petition (which is to ſet forth the time when he 
became Bankrupt) do ſhew that he was as Bankrupt, 1 74 
18 ac; and the Commiſlioners find that he became a Bank- 
rupt firſt in November following, yet it is well enough, for it ' 
ſufficerh that he is a Bankrupt, and tht time is not mareriall. 

5. Although the ſtatute ſay, the ſale by the Commiſſioners 
mult be by Deed indented, and that after view of the Goods, 
yet a fale by any other Deed, and that before view is goods 

09.2.2F. 

6. The Commiſſioners cannot- make any Aſſignment to 
many Creditors together for their debts, butit muſt be ſeve- 
rally to every one his part, elſe it is not good. | 

7. A Bankrupt after the time of his becoming Bankrupt, 
cannot prefer one Creditor before another, to pay him all 
his debt out of the Eſtate, neither can he then make any diſ- 
poſition of his Eſtate, but the Commiſſioners will avoid it. 

8. Such Creditors only' as come into the Commiſfioners 
and make known their debts, and none others ſhall have be- 

nefit 
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nefit by theſe ſtatutes, and not ſuch as obftinately refuſe , or 
wilfully neglet, YVigilantibns & non dormientibus [ubveninnt 

Jura. h 

9. If the Commiſſioners do not make an equall contribu- 
tion to all them that come in and -notifie their debts, and ſeek 
_ all that they do otherwiſe is without Authority and 
void. _. | 

10. If a man enter into a ſtatute, and it be extended, . and 

then he become Bankrupt, and after a Liberrare is ſued forth, 
this Land thus taken in execution ſhal not be ſold by the Com- 
miſfioners amongſt the Bankrupts Lands : So ifhe bargain and 
ſell his Land and before Inrolement become Bankrupt , this 
Land ſhall not be ſold by the Commiſtioners ; but if he make | 
a Feoffment and a Letter of Attorny to give livery, and before . 
[very of Seiſin given become Bankrupt, this is a Countermand 
of the livery of Seifin, and this Land may be ſold by the Com- 
misfioners , (ria. &. R. 4 (ar. | 
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Vi: Baron & Feme. Divorce.R emainder. Rext. Heir. 
(= or Cattals are all poſſesſions of Goods moyeable ©,,,7;,, 
andunmoveable , except ſuch as are in nature of a Free- (attals 
hold, or parcell of it: And theſe are either reall or immoveable, 
which are ſuch as do not immediatly appertain to the perſon, 
but either to ſome other thing by way of dependance; as a 
Box with Writings of Land, the body ef a Ward, the fruit of a 
Tree , or the Tree it ſelf upon the Land , or are iſſuing out of 
things immoveable, ang.of a more reall nature; As Leaſes for 
years, at Will, Wardſhips, the Eſtates of Gardeins in Chivalry, 
which hold the Land tor the ſingle or double value, the 
Eſtates of Tenants by Statute-Merchant, Staple, or Elepit, 
and Grants of the next Advowlſon , or elfe they are per- 
ſonall and moveable (7: ) ſuch as are moved by others, 
as Mony , Plate, Gold, Silver, Jewels , Utenſils, Houſ- 
hold-ſtuff, Debts, Wood cut, Corn, Emblemeats , Hay , 
and the like, or-ſuch as move themſelves, as Cattell, and che 
like, and therfore called perſonall, either becauſe they are fuch 
as do immediatly belong to the perſon of a man, as a Horſe, 
cc. ar becauſe being detained from a man, he bath no means 
to 
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to recover them but a perſonall Action, and therfore are ſayd 
to be moveable, becauſe one may move them, and make them 
to follow a man from one place to another; and all theſe one 
may deviſe by his W1l, or if he dye they ſhall go to bis Execu- 
cors or Adminiſtrators : Both theſe kinds of Chattels alſo are 
either in poſſeſſion, as when one hath his Ward or his Goods 
in hand, or in Action, which is where one hath not the thing 
it ſelf, but an Aciion to recoverit, and then it is called a 
Choſe in Action, Terms ley. Stamf:pr: cap. 16. Stat: 1 Eliz: 
cap.2.Coe. ſuper Litt:fol. 42.118 Plow:192. Dyer 277. 5. Coo: 

| 4 65.3.12.Perk:ſeft:60. F:N:B: 128. 

on rape _ :,. Chattels are not ſo much regarded in Law as Inheritances 

*+..£qjg and Free-holds , nor Chattels perſonall ſo much eſteemed as 

 Chattels reall : and therfore it is they will ſo cafily veſt in a 

man and deveſt again, and develt and veſt again,for de minimis 
ox carat lex. Hence it is, that no Precipe will lye againſt a 
Leſſee for years, that hath only a Chattell, for the baſeneſs of 
his Eſtate, Coo.8.95. Dyer 25.163.298.30,C00;8. 171. Plow; 
ws. 

If a Leaſe for years be made on condition, that if ſuch an at 
be done, it ſhall be void, it will be made void without Re-en- 
try, 24 Ead.3 54.8 Ed.4.3. 

A Trayrtor or Felon after the offence done, and before con- 
viction, may ſell any of his Chattels reall or perſonall, bona ſi- 
de, to maintain himſelf: 'An Officer of the King that is an Ac- 
countant may ſell any of his Chattels, bona fide, after he is be- 
come an Accountant and a Debtor to the King, and the Kings 
Debt will not reachit : They will veſt in the King where they 
be forfeit , and the Kings Officer may ſeiſe them without any 
Office found. If an Obligation be made to two, and one of 
them releaſe the whole Debt co the Obligor,the other is with- 
out remedy ; But in caſe of .Inheritances and Free-holds the 
Law is otherwiſe in theſe caſes . 

o_ . - uf —rrugSrm _ veſt and deveſt; as if one that doth hold 
ect 127JHly Land in (apite doth mortgape ir, and the Mortgager- dye, his 
— Heir being within age, and the King ſeiſe the bod _ land, 
and defeated, And after the day the Mortgager redeem the Land and re-en- 
where not, ter ; now the Wardſhip is loft again: So if he make a Feoff- 
ment 
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ment to the uſe of the Feoffee and his Heirs, util! the Feof. 
for ſhall pay to the Feoffee or his Heir a hundred pound , and 
that upon & frem the day of payment ofthe hundred pound, 
the Feoffee and his heirs ſhall ſtand and be therof ſeiſed, to the 
uſe of the Feoffor and his heirs, and that then ang thenceforth 
the Feoffor ſhall re-enter, &c.and the Feoffee dy his heir with- 
in age,and after the mony is paid, the Kings Title to the Ward- 
ſhip its defeated, Dyer 369.4. Dyer 298.6. 

A Wardfhip hapned to the Biſhop of Darham by a Tenure 
of him in Capite , and before any Seiſon by him of body or 
land, the Biſhopprick becarne void, and a new Biſhop is made. 
It is adjudged that the Executors or Adminiſtrators of the Pre- 
deceſſor, as a Chattell-veſt, and not the King, nor the ſuc- 
ceeding Biſhop ſhall have this Wardſhip; Bur if a Biſhop ſeiſe 
a Ward, after it happen and dye, his Exeeutor ſhall have him, 
Dyer 277 2 H.4:19. 7 H.4.41. 44 Ed:3.42.F:N:B:143.c. 

If one give goods to his Daughter in marriage, and after 
they are divorced, the Wife ſhall have again the goods that 
are not ſpent, Dyer 13.4: | 

If a Waſt by a Guardian in Chivalry be found againſt him, 
wherby he looſe the cuſtody of the Land by the ſtatute of 
IHMarlb: cap. 4. yet the mariage is not deveſt, but he may till 
maintain a forfeiture of marriage : So if Entry be for Mort- 
main, a Ward veſt ſhall not be deveſt , but the Abbot ſhall 
have the marriage, &c. Dyer 25.6. 

The Husband and Wife are Joynt-tenants of a Tearm for 
years,andthe Husband kil himſelf;now in this caſe all doth ſur- 
vive unto the Wife,untill the office be found for the King up- 
on the forfeiture, and then it goeth all from her to the King, 
Plow: 262. 

If one recover by an erronious Judgment, and prefent to a 
Benefice, or enter into the Perquiſits of a Villain, and after 
the Judgment is reverſed by writ of Error ; theſe collatterall 
things that are executed ſhall not be deveſted, Coo:8.142.6. 

If an erronious Judgment be given in debt, and the Sheriff 
by force of a Fiers facias ſell a Leaſe for years of the Defen- 


VC 


dants, & after the Judgment is reverſed for Eerror,now in this 


caſe the Tearm ſhall not be reſtored, but only the mony made 
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hat thizgs 
ſhall bereputed 
as goods and 
chattels, and 
the Exccutors 


fhall bave after . 


tbe death of 
sbeTeftator, & 
What ations 
acrrue to them 
for fuch things, 


of it (4) Bukifthe Execution be by Elegit, and upoa it the 
Sheriff do by Inquifition extend a Tearm of the Defendants, 
and deliver to the Plaintiff in the Suit, and after the Judgment 
is reverſed, in this caſe he ſhall have reſtitution of the Tearm 
it ſelf, {00:8.142,143. (a) Adjnage in Paſche, 15, Jac: B: R: 
Buthburſt & Mayo. þ 

And if a Sheriff by force of a ſpecjall ("apias wt lagatam ſeiſe 
goods or Chattels, and ſell them, and after the Vr/ary is re- 
verſed, here the party alfo ſhall be reſtored to all his goods 
and Chattels in kind, { vo. 8.143: | 

If the King do Knight a Ward that is in cuſtody of his Gar- 
dein, by reaſon ofa Tenure in ({pire , or Knights-ſervice ; 
now hereby the Wardſhip of the body is deveſted. but he ſhall 
hold his Lands, and have the value of the marriage, Coo:6.74, 


Jf a man be outlawed , and the King give away ſome of his 
goods, and after the King pardon him, and reſtore him to his 
goods ; now the goods given between the Outlawry and the 
Pardon, ſhall nor be deveſted , nor that gift avoyded by the 
Pardon, Bree. Reſtitution 18. | 

Jfa man dye ſrifſed of Capire Land,and it diſcend to his bro- 
ther and Heyr an Infant , andthe Lord ſeiſe the Ward , the 
Wife of the Tenant being privily with child of a Sonne , and 
after the Son is born : now the brother ſhall be out of Ward ; 
but if the Son dye, then he ſhall be in Ward apaine, Broo. 
Gard. 119. 

Ifthere be a preſentment to a Church happen to a Tenanc 
intayle, and he dye before he preſent : now his Executor, 
not the iſſve in tayle ſhall preſent, for the Chattell is not de- 
veſted : So if a Termer have a Preſentment which doth hap- 
pen during the Tearm , thouph he do not preſent, yet he 
ſhall have te. See more in the next queſtions following : And 
in divers other titles. F. N. B. 34. #. B. Perk, ef. 97. 

Ifa Parſon, Vicar, Maſter of Hoſpitall, or any body poli- 
tique be poſſefled of any goods or chatrek m their own right, 
and dye, theſe are chattels that ſhallgs ro their Executors or 
- not ro their Succeffors, Coo.4. 65, Perk, /efF. 

| If 
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If a leaſe be made for years, or a Ward-ſhip, or the nexe 
Advowſon of a Charch, or Covenant for payment ofmoney, 
or the like be granted, or an Obligation made to me, and to 
my Heyrs : Yetin all theſe caſes I have this as a Chattel, and 
it ſhall go to my Executor , and not to my Heyr : So if any 
ſuch thing be made or granted eo me and my Succeſſors , my 
Executors ſhall haveit : Andif che Heyr or Succeſſor get the 
Deed, the Executor may recover him from them, LZ:te. ett. 
749-14 H.4 24. 34 H.6.27-F;N:B: 120, Broe.eblig.18,68. 
Fitz, Accomp.56. | 

It I bave a Box, or Cheſt, or Tranck full of Writings at my 
death, and the ſame is open,not ſealed, or locked : now this 
ſhall goe as goods to my Executor : but if it Were ſealed or 
locked, as incident to the writings, ic would be the Heyrs 
whoſe the wricings be. 22 Ed4.7.3 H.7.15. - | 

If Charters be pledged to me for money, or granted to me, 
and I have no land that they doe concern : it ſeemvthis is in 
the nature of a Chatcell, and my Executor, not my Heyr ſhall 
have them : But all ſuch Charters as concern my inheritance, 
ſhall go with my Heyr, and the land it ſeifchey doe concerri. 
21 Edw: 4.19.18. 8 Edw: 4 3. F: N: B: 137. Br. Chattle 
12. | 

If one ſeifed of Land make a Feoffment of it to me (excep- 
ting the Trecs) and after grant or leaſe the Trees to mee for 
years : Or if one make me a leaſe of land fortenyears, and 
afeter make me a leaſe of the Trees fortwenty years, to begin 
when the ten years are ended : In both theſe caſes I have the 
Trees in the nature of a Chattall, and they ſhall goe to my 
Executors after my death. Coo. 4. 63. | 

If there be Leſſee for years, or life, of land whereon Tym- 

ber doth grow , or houſes be, and the Leſſor, Leſſee , or x 
S:cranger cut downe any of the Timber ( anleſſe it be where 
the Leſſee doth eut what the Law doth allow him ) in this 
caſe the Leſſor ſhall have chis as a Chattell , which ſhall goe 
to his Executor after his death : So alſo if the houſes or Trees 
be proſtrate by the at of God : And ifthe Leaſe for years or 
life be a leaſe made without impeachment of Waſt, in which 
cale the Lefſee is co have = tymber and trees inthe Sig 
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fore; the Leſſee hath them as a Chatcell, which ſhall goe to 
his Executor. Coo. 4.63.11. 81.84. | 

1f a man that hath the fee-ſimple of ground whereon be 
erces growing, ſell me all, or ſome of the trees, and Idye, or 
he and Ibefore they be cnt, or I ſell the land excepting the 
crees, in the firſt caſe my Executor, inthe laſt caſe his Execu- 
tor ſhall have them inthe nature of Chatrels, albeic tbey be 
not cut down. (00.11.50. Perk, ſet.58. 

If one be poſſeſſed of a tearm of Land, and deviſe it to A. 
for life, the remainder to B. for life, whereby B. hath only a 
poſlibility ; now if B. dye, his Executor ſhall have this poſſi- 
bility in the nature of a Chattell. (0.8.55. 10. 47. 

Somuch of my wives apparell as is neceſſary and conveni- 
ent for her condition and ſtate, as her goods, ſhe may diſpoſe 
at her deatb, or take after my death; but the reſt, as my 
goods ſhill go co my Executor, 33 H.6.fel.31. 

If a Feaffment, gitr in rayl, or leaſe for life be made by one 
rendring Rent, and the Reat is behind, and dye : or a Rent 
be granted ont of Land to me in fee for life or yeares, and it 
be not paid co mein my life time, it ſhall goe to my Execu- 
tors inthe nature of a Chatttell. Srar.32- H.8. 37, Dyer 375. 
Coo.4 48,49. 

Tf a Renc be granted to me, my Heyrs and Executors , du- 
ring the life of /. $. and for one halt year after:now this half 
years Rentafter my death ſhall goe as a chattell co my Exe- 
cutor. Caria A. 7. Jac. Co. B, Walls caſe, | 

Jfone feiſed in fee make a leaſe for years, rendring Rent, 
and deviſe this Rent to a ſtranger by years, and che Deviſce 
dye, now it ſeems the Executors, and not the Heyr of the 
Deviſce ſhall have it as a chatcell, Dyer, fol.5,6. 

Jf one poſſeſſed ofa Tearm deviſe the land to 5: for life, 
theremainder to ZB: now this is a chattell (though it be but a 
poſſibility)-in B: which if he dye, his Executor ſhall have it : 
Bur if it. be a remote poſlibilicy, where an eſtate is to be cedu- 
ced to a certainty by a Contingent precedent, and it doth not 
reſt in the Teſtacors life time. (00: 8.'51;-10. 47: Prices caſe, 
Trin:ko,faeB: R: 6h 

Jf any perſon that is Tenant for their own, or anothers life, 
make: 
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make a Leaſe to me for one hundred yeares, this is a chattell 
which ſhall goe- to my Executors, and is in jadgment of Law,” 
but a leaſe for ſo many years, if he for whoſe life it is held,do- 
live ſo long. {00:7-12.. | 

Where by the Statute of Pefim. 1. the Lord ſhall have the 
Wardſhip of his Heyre Female , being of the age of fonrteen 
years at the time of the death of her Anceſtor for two years ; 
if he dye within the ſame cwo years, his Executors ſhall have 
it: 27 H: 8, 3. Coo: ſuper Litt: 79. 

Alſo if the Lord hath the ward- ſhip of the body and land' 
of an Heyr female ,' and maketh his Executor, and dyeth be- 
fore her age of fourteen years , in this caſe alſo the Executor | 
(2s ir. ſeems.) ſhall have the ewo years as he hath the ward- 
ſhjp of the body and lands. Coo:[nper Lirt: 79. 

Ifa man make a Feoffment in fee upon condition that the 
Feoffee ſhall pay an-hundred pounds to the Feoffer his Heyrs 
or Aſſigns, ( or his Heyrs, Executors, or Adminiſtrators ) ac 
ſuch a time : now in theſe caſes the Executor ſha!l have this 
money as a Chattell, ifit be payd by the Feotfee. Coo. 5.96, 
97. Fitz. Condition 8. TY | 

If a man grant to me the two next Preſentations of the 
Church of D. theſe are Chattels ; and if Idye, my Executois- 
ſhall have them. 34 H.6.27. Br: (hat: 

If a Parſon have an Annuity in fee in the' right of his: 
Church, and itis behind, and the Parſondye, the Execu-- 
rors, and not the Succeſſor ſhall have theſe arrearages as 
Chattell. F:N:B:120/. | 

If a man ſeiſed of land , and poſſeſſed of a ſtock of Cattel!;” 
leaſe it to others for years, arid'the Leſſees covenant to pay an: 
hundred pound by the yeare to the Leſſor, or his Wife their 
Heyrs or Afſignes during the tcarm , and an hundred pound-. 
at 2 day for a marriage portion of his daughter, and dye ; 
now the Wife, & after her death her Executor,not the Heyr:. 
of the Leſſor ſhall have this Rent. Dyer 275,276. - | 

If a man make a leaſe for life, rendring Rent, and dye, now 
the Executor, not the Heyr ſhall have the arrearages of Rent 
duein the life time of the Teſtator; Dyer 375: Coo, 4. 504. 


Fitz, Execators 112+ 98. : 
{ 
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If chere be in a Cheſt or Box, wherein are writings (which 
appertain tothe Heyr at /#pre _) plate or any other goods, 
theſe do belong, and ſhall goe to the Executor, ang not to 
the Heyr. Fitz. Execut. 111, | 

If a man find treaſure, the owner whereof is knowne , and 
he dye before he have it, yet the Executor of him whoſe it is 
ſhill have it. Fitz. Corone, 446. | 

IfI be outlawed, and my goods forfeic, and dye, and my 
Executor reverſe the Uclarie for error, now he ſhall have all 
theſe Chattels and goods that were ſo forfeit, 

If IÞbeing Guardian doe indow a woman. that hath title of 
Dower ont of the Land, and. after I dye, my Executor ſhall 
have the ſervice due from the woman, during the minority of 
the Infant. Fitz, Dower 138. 

IfI be Lord of a Mannor, and a Fine certain or incertain be 
aſſeſſed upon the admittance of a Tenant, this ſum of money 
aſſeſſed (as it ſeems ) is a Chattell in mee which ſhall go to 
my Executors if I dye. 

Jf a man have'Judgment for Land in a reall or mixt ation, 
or damages, and dye , now the Heyr ſhall have execution of 
the Land, and the Executors ſhall recover the damages : So if 
a man recover damages for detaining of Charters, and dye, 
the Heyr ſhall have the Charters, but the Execucor the da- 
mages ; but tae Executor ſhall not have execution for the da- 
mage before the Heyr have ſucd a Scire facias for the Char- 
ters. Fitz, Executor, 32.139. 

The Executors ſhall have a Raviſhment of Ward ; for a 
Ward took away in the time of their Anceſtor , per Statute 
of Ed: 3. for goods taken away in the life of the Teſtator, 
this is a Chattell therefore in them : So ifche Teſtator had a 
leaſe for years, or an intereſt by Statute or Elegit , and be 
ouſted, and dye,the Executor may bave an Ejetone Firme : 
So if the Teſtator bring an Accompt , and the Defendant ay 
ne inques [on bayiye, and ic be found againſt him , and after 
Judgment the Plaintiff doth dye, this aRion ſhall ſarvive to 
the Executors : Soifthe Teſtator have recovered any Debt or 
Damages in my per nga action, thisas a Chattel ſhall go to 
the Executor : So all cauſes of Acton and Suits ſhall go to the 
a Executor, 
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Executor, and not to the Heyr , wherefore ſeq more in Zex- 
cater, in Maſter Barker, «ſſarances , the very ſame que- 
ſtion in effeR with this. Fitz. Execat. 52, 53. 59. $4. 817, 
& eAccompt. 56. | os 
Regularly all choſe things which ſha? not be forfeit by Ut- here xot, but 
lary ina perſonall Aftion, nor be attached in an Afſiſe , nor tbe Heyre or 
diſtrained for Rent, are not reputed Chatcels, neither ſhall go Jome other ſhall 
to the Executor, but to ſume other, Alſo whatſoever it will _ _ 
not be felony to ſteale, as | 
All che incidents ofa houſe , as glaſſe ofthe windows an-- 
nexed tothe windows by nayls or otherwiſe, all the wainſcort 
about the houſe fixed by nayles, ſcrues or irons put through 
the poſts, orwalls, Tables dormant , Furnaces of lead and 
braſſe, and Fats in a Brew-houſe, or Dye-houſe ſtanding and 
fiſtned ro the walls, or ſtanding and faſtaed tothe ground in 
the middle of the houſe ( though faſtned to no wall ) A Cop- 
per or Lead fixed to the houſe, ajl the doors without & with. 
in, whether they be (et up at the charge of the Lord or Te- 
nant , ſhall go with the houſe ro the Heyr, or him that is to 
have the houſe , and not to the Executor of the. Tenanc 
as 2 Chattell: Alſo trees ſtanding, and graſſe growing, is par- 
cell of the Inheritance, and not as Chattel!, co go to the Ex- 
ecutor, or Adminiſtrator. 20 H.7. 13. Kelw. 118. C00: 4.63, 
64.21 H: 7.26. 4 H:7.10 Kelw.86, Dyer 173 b.Coo: 4.65, 
Alſo Pales, Walls, and ſtakes, Decr, Conies, Pheafants, 
Partridges, and the reſt ofthe Game of a Park, ſhall go with 
the reſt of the Park as parcell of the Free-hold, and incident 
and concomitant thereunto, and not asa Chattell to the Ex- 
ecutor, Cook. 7: 17: 22 Eadw: 4: 7 Henry 7: 15. 10 Henry 


me O | 
4 Aliſo the fiſhin a Pond are not reputed as Chattels, neither 
' ſhall goto the Execator , but ſhall go with the Pogd : So al- 
ſo the Pigeons of a houſe ſhall go with the houſe. Kelw.z 18. 


18 Edwv. 48. | | | 
Jf Land or Rent be granted to one and his Heyrs during 


the life of another ; now after the death of the Grantee, his 
Heyrs ſhall have this Eſtate, and not his Executors as a Chat- | 


ell. Lice: ſel: 739: þ 
| nf 
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'Jfone (eiſed of Land-wherein are trees in fee, and make 2 
Feoffment of it (excepting the trees) and after ſell the trees 


' tothe Feoffce abſolutely,or grant them to him'and his heyrs, 


Office 7 udici- 
«ll, Migiſter- 
all. 


. Coo; 3. 39. bY 


in this caſe the trees are re-united , and parcell of the Inhe- 
ritance, and are no Chattels, nor ſhall go to the Executors: 
And ifa man ſeifed in fee of ſuch land make a Leaſe for lifc or 
years (excepting the trees) theſe trees are no Chattels in the 
Leſſor , neither ſhall go to his Executors, but to him that 
hath the Land. Coo:463e Coo.11.48. 

Tfthere be Tenant for life, the Remainder in fee of a Te- 
nancy , and the Lord grant his Seigniory for life : And after 
he in remainder in fee of the Tenancy dye his Heyr within 
age;and afcer the Lord dye, andafcer the Tenant for life dye: 
now in this caſe the Heyr of the Lord , and not his Executor 
ſball have the wardſhip. Coo 2.93, 

Ifthe Kings Tenant by Knights ſervice in Capite be ſeiſed 
of a Mannor whereunto an Adrowſon is appendant , and the 
Church become voyd, and the Tenant dyeth,his Heyr within 
age , the King that hath the Wardſhip, ſhall have the pre- 
ſentment, and not the Executor as a Chattell : But if the land 
were holden of a common perſon, the Executor; and not the 
Guardian ſhould have it, Coo, ſuper Lite, 388. 

If a leaſe be made for vears, rendring Rent at Afichaelmas 
or within ten dayes after , and the Leſſor during the Tearm 
happen to dye after Afichaelwas before the ten dayes expir'd; 


now in this caſe the Heyr of the Leſſor, and not his Executor 


ſhall have this laſt years Rent due at Hichaelmas. Hill. 7 
7ae.per totam Curiam in B, R. & Hg fas. 

It any office of truſt, Judicial or Miniſteriall, being for the 
adminiſtration of Juſtice, or the like be granted unto me for 
years, or to me,my Executors and Adminiſtrators for years 
yet this is no Chattell which my Executor or Adminiſtrator 
ſhall have afcer my death ; forir is perſonall , and dyes with 
the perſon. Coe.9.96,67. . 

If one havea Ward-ſhip as Guardian in Socage and dye 
his Executors ſhall not have it, for it is perſonall. P/ew, 293. 


If 
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If the Father have the Ward-ſhip of his Son and Heyr ap- #bere the Fa" 
parant, jure natwre, this is no Chartell in him which his Exe- 57-416 che 
cutor ſhall have afcer his death ; for the Cuſtody is inſepara / j;."; ſp of - 
bly annexed to the perſon : As if there be Lord, and a woman ,,x; 5 at Hem 
Tenant by Kaights ſervice ,:and the Tenant doth make a leafe ture, it is xo 
. for life , and after the Lord and Tenant do enter-marry , and Cbaticll, 
have Iilue betweenthem a ſonne, and the Wife dye, and after 
the Father doth dye, the ſon within age , his Executors ſhall 
not have this Ward by reaſon of the Seigniory. 33 H. 6.55. , 

Coo 3 39. | 

In ſome caſes things that are in their nature but Chatrels, here Charte!s 
yet ſhill not go to the Execurors, as certain Jewels, &c. of ſhall not goe to 
the Kings of Exg/and , that ſhall not gots the Executors of - — 
the King, but ſucceeding Kings: So alto if the King have the ,, rocetin.” 
Temporalties of a Biſhop , all wardſhips and preſentations FED 
happening by reaſon chgreof, ſhall go to the ſucceeeding 
King , not to the Executor : Alſo by the cuſtom ot certaine 
places; Heyrdoms, and a reaſonable part of the goods may go 
to others from che Executors, 11 H: 4. 7. Broo, Chattels 2, 
F:N:B:1 22, Fitz: Dett:51.52.38.60. 

If a Mayor and Cominalty, Dean and Chapter, or any 0- 
ther Corporation have Goods or Chattels in the righc of 
© their Corporation ; though they change not cheir nature 
hereby , yet they ſhall not go to the Executors, but to the 
Succefſors inthe Corporation *: Bat if a leaſe be maderto a 
' Biſhop and his Succeſſors for years, his Executors or Admini- 
ſtrators ſhall have it as a Chattel, but in axter droit ; for regu- . 
larly no Chattell can go in ſucceſſion in caſe of a ſole Cor- 
poration, (0.465. {00 ſmper Litt. f. 46. b. | 

If goods be given to a womin in marriage, and the Huſ- 
band and Wife be after divorced ; now in this caſc , though 
theſe goods change not their nature ; yet they, ar leaſt thoſe 
that remaine ſhall come back to the Wife, and ſhall not be 
the Husbands any longer , or goe to his Executor after his 
death. See Divorce. 26 H. 6, 7. Broo, Chattels. 1. | 

If a man grant a Rentin Fee, and grant over that if the 
Rent be behind, &«, that he ſhall forfeit ewenty ſhillings xo- 
mine pee tO the Grantee and his Heyrs ; now if chis Rent be 

Oo behind 
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Amlemestis. 


To whom they 
ſhall eppertain, 
and who ſhall 


heve them, 


behind, and be dys;.the Heir ,not the Executor ſhalkhave and 
recover this Rent and Penalty, and he may bave an Aion. of 
debt for it; But if an Annuite or Rentbe granted to one for 
his life, or years, and he dye, his Executor ſhall have and ſue 


© forth for him and his Heirs: Arrearages incurred in his life- 
, time, F.2,8.120,/4. Fitz.Covenants 17.Fqrz.E xecntcrs g9. 


. k arman make a Feofiment in fee of land, and the Fcoffee 
covenant to do ſomthing to the Feoffor and his Heirs, &- quo= 
ties defeftus fucrit , &c. that heſhall forfe:t to him and his 
Heirs five pounds; now upon default, the Heir and got the 
Executor:ſhall recover this penalty, D er fel. 24.4. 

If a man ſeiſed of a Mannor.in fee, and have a Relief due to 
him upon the death of a Tenant, and he dye before it be had, 
it ſeems the Heir not the Executor ſhall have it; but if the 
Lord. yere only ſeifed of an Eſtate for life, or had a Leaſe for 
years of the Mannor, Contra, See ſomwhat more in the Dueſti- 
en following, whera Fftatc if Free-hold may be of a Chattell pre= 
ſemtment, Dyer ful. 24. 

Emblements ftrickly are the profits of land which hath been 
ſowed (which in ſome caſes he that ſoweth the land ſhall have, 


'and.in ſome caſes not ) But the word is ſomtimes uſed more 


largly for any profics that ariſe and. acrue naturally from the 
Ground, as Graſs, Fruits of Trees, Hemp, Flax, and the like, 
Terms ley. Kelw.125.Coo:ſuper Lit: 55. 

If a Tenant in Fee-ſimple or Fee-tail ſow the [and, their 
Executors, after their death , if they dye before cutting, not - 
their Heir ſhall have the Emblements , Aferton cap. 2. 37 H. 


6.2F. 

if one have land in Fee-ſimple, or otherwiſe in his own or 
wives right; or be eſtated in land for years in the right of his. 
wife, and he ſow it with Corn, anddye before it be rea ped, in 
this caſe the Executor of the husband , not the wife, or heir 
ſhall have it. | 

And ſo it ſeems of planted Hops, Saffron, and Hemp; 
guicguid plantatur ſolo, ſolo cedit. But Graſs, Apples, Pears, 
and arher fruit upon the Trees , though ripe and ready to be 


cut., ſhall go to the heir with the land : But all theſe of both 
ſoxts, if the land in which they grow be ſold away, and not ex- 
T9 cepted 
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cepted/ paſs with the'land. The roots of Carrets, Turneps, 


| Parſnips and Skirrers are difputable, new Book of Executors. 


If a Difſeiſor, or a Diſſeiſor of a Diſleiſor, or a |Feoffee, 
Donee, or Leſſee , of the firſt or ſecond Diſſeiſor, | fave the 


land, and cut and carry the Corn away, or cut and carry away . 


the Graſs,or Trees,vr gather and carry away the Fruit,as Ap- 
ples, Nuts, or the like; or give or ſell away any of this ( un- 
leſs it be in a Market or Fair, &c.) yet when the Diſſciſce 
doth re-enter, he ſhall have it all again, and may take it wher- 
ſoever he doth find it ; for the property of ir is ſtill in bim, 
and if he dye his Executor may do the like : And if they be 


gone or ſpent, the Diſfeiſee may have an Action of Treſpaſs Treſpaſs. 


for them aginſ the Diſſeiſor , but not againſt his Leſſee, Fe- 
oftee, or Donee, which come in by Title, Cos: 11. 51. Dyer 
31.173:12 H.7.25.Perk:/e&.519. Coorg 85. 


If a Tenant for his-own or anothers life ſow the land , and 
after dye, his Executors, and nor him in reverſion ſhall h#e' 
the Emblements: And fo is- the Law for any particular Te- 


nant that hath an Eſtate uncertain; but if a Tenant for years 
ſow the Land, and before that he hath cut and ſevered the 
Emblements from the land, his Tearm expireth, there the Leſ- 
ſor or he in reverfion, and not the Leſſee or his Executors 
ſhall! have the Emblements : But if Leſſee for years of the 
Tenant for life ſow the land, and the Leſſce for life dye before 
he can rezp, yet the Leſſee for years ſhall have the Crop : So 
if a man ſeiſed of lands in fee hath 1ſſue, a Daughter, and dy- 
eth, his wife being enſeint with a Son, and the Daughter ſow- 
eth the grounds, and after the ſon is born, yet the Daughter - 
ſhall have the Emblements, 10 .1/:p.6. Lir:Sef: 68. 7 H: 4: 
13.705:5.106.7.eA]] p.19. Dyer 310: 16 H:6.6, | 

If a woman Copy-ho/der during her W:ddow-hogd, ac-. 


cording tg the cuſtome of che Mannor ſoweth the land, and 
before the ſeverance of the Emblements ſhe taketh a hnsband, * 
the Lord ſhal{ haveche Emblements : So if ſhe make a leaſe 


for years, and the Leſſee ſow the land, and then ſhe rake a huſ- 


band, there the Lord, not the Leſſee ſhall have che Emble- 


ments, though the Leſſees Eſtate be determined to the at of a 
ſtranger. Coo.5.106:; & ſuper Lit: 55.9. Ys 
| QO 2 | If 
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If the wife have a leaſe for years of land, as Executor to a 
former husband, .aud her i husband ſow it, and dye, in 
th's caſe the Corn at leaſt ſo much as is more then the value of - 
the land, ſhill go ro the wife not to the Executor of the hus- 
band. New book of E xecutors, 

It a Leaſe be made to the husband and wife during the Co- 
verture, and the husband ſoweth the land, and after they are 
divorced cau{a precontrattue, the husband not the Leſſee ſhall 
bave the Emblements. : | 

If one ſeiſed of land in the right of his wife in fee, or for life 
be, and he, or his Leſſee for years ſow the land, and before 
the Corn be cut, the wife dye, or the husband, dye; now in 
the firſt caſe the husband or his Executors, and the laſt the 
Leſſee, or his Executors if he dye, ſhajl have the Emblemeats, 
(a) Bur ifthe husband and wife be Joynt-tenants of land, and. 
the husband ſoweth the ground, and the land doth ſurvive to 


the wife, here it ſeems he ſhall have the Corn, and not the 


Fxecutors of the husband, but the husband might have given 
or diſpoſed them, 7 H.4 17. 7 eAſſ-p.19. Bro. Embl.6. Coo, 
ſuper Lit 55. (a) Aſſ-21. Dyer 316. 

Where one doth enter into land by a right Paramesnt, or the 
Leaſe or Eftate doth determine by the act of the Leſſee , or by 
his means that did fow the land, or by the means of him under 
whom he claimes, in this cafe although the Eſtate of the Lef- 
ſee be incertain, yet he ſhall not have the Emblements : As 
if one enter upon or recover land, ſaved by vertue ofa can- 
dition in Law, or in Deed, as if the Leſſee for life or years do 


| alien in fre, or commit waſt, and he recover the Land or a 


Feoffment, or Leaſe be made on Condition and the Condition 
be broken ; or the Lord of a Copy-holderenter for a forfei- 
ture of the Tenant , ora Lord enter on his Villains land, or 
the King, or Lord enter upon the land of his Tenanr after a 
Felony done for a forfeiture : In theſe and ſuch hke caſes, he 
that entreth upon or recovereth the land , ſhall have all the 
Emblements that are growing and not cut upon the land at 
the time of his entry or recovery : So if a man recover land 
by a ſuit upon a = and be put in pofſeflion by an Habere 


facias Seſinaw, or Habere facias piſ[efſtonem,, he ſhall have all 
®, the 
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the Emblements that ſhall be. then growing upon the land, 
Fitz. treſpaſs.254. 44 Ed.3.25. Coo.5.106. & ſuper Lit.55.h. 
Co0.4-21. Perk,ſei.515.40. Ed.z.5.19 Hg 45. Stamf: lib. 3. 
301, (v0, 5. 111: Broo: Emblements $. : 

And yet if a Feoffment be made upon condition, and the 
condition is broken, and the Feoffee before the entry of the 
Feoffor cut the Corn ſowed on the ground, and after ſuch ſe- 
© verance the Feofftor re-enter, in this caſe not he but the Fe- 
 offee ſhall have the Emblements, but if he had entred before, he 
' ſhould have hadit : So ifa Copy-holder after forfeiture and 
before entry of the Lord cut the Corn, he ſhall havethat 
which is cut, 5 H.7.17. Bro. Emblements 4. ob 


If a man leaſe land at will, and the Leſſee doth fow the land: 


with Corn, or ſet Roots, or ſow Hemp or Flax, or any yearly. 
profit, and the Leſſor determine the will, before it be ripe and 
ouſt the | efſee;now in this caſe the Leſſee ſhal have the Corn, 
and if he dye his Executor ſhall have it; But if,the Leſſee him- 
ſelf determine the Will, he ſhall not have the Emblements, but 
the Leſſor : Andif ſuch a Tenant at will plant yonng Fruit 
Trees, or young Oakes, Aſhes, Elmes, &-c. or ſow the grounds 
with Acorns; &c. he ſhall have no profits of theſe;, for this 
doth nor bring any yearly'profit : So if he or any other Te- 
nant that ſhall have Emblements, do only care and dung the 
land, they ſhall have no benefit by this, Co.5. 116. &/«per 
Lir.55 18 Ed. 4. 18. Lite. ſett. 68. Coe. 5.116. 

If a Tenant by Star ute-merchant ſoweth the ground, and 
then a ſudden and caſual} profit, by which ke is ſatisfied, yer 
he ſhall have the Emblements, 44 E4.3.15. Coe. ſuper Lv. |. 

.b, | 

” fTenant at ſufferance be diſcharged, and notwithſtandin 
he continue in poſleſlion and ſow the land , and the pow 
Baily take the Rent at our Lady day after, and payeth to the 
Lord in.a groſſe ſum with other: monies ; now it ſeems in this 
cafe the Tenant and not the Lord ſhall have the Corn at Har- 
veſt, {romp.7ur.215. 

If a man under colour of a Feoftmcnt or Leaſe, preſuming 
he hath a good Eſtate, when in truth he,bath none,, ſow the 
laad ; now in*this caſe neither be nor his Executor , La 5x 

coner 


286 


The Marrow.of the'Law. Part I1. 


pO ET 


Tithe. 


Feoffor : or-[:efior:: ſhall bave'ithe Emblements, | Lees caſe 


9 {fe | 

Iftwo be Tenantsin Common, and one dye, and his wife 
hold in Common, and ſow the land, and dye, the other Tenant 
in common, or the Heir ſhall not have it , but the Executor 
of the woman, ' Perk, Set. 523. | 
. If a Leaſe be made to a.husband and wife at will, and they be 
afterward divorced {au precontratzs,and the land be ſowed 
before ; now in this caſe the husband and not the Leſſor ſhall 
have the Emblements, Co. 5. 116. | 

If a Tenant in Dower ſow her land , and dye before ſeve- 
rance of the Corn, the Heir ſhall not have it, but the Executor 
of the wife > Andifafter the ſowing ſhe take a husband, and 
he dye before it be cut, his Executors ſhall not have it, but che 
wite ſhall have it; If a Feme-ſole ſow her land, and after mar- 
ry, and ha dye before ſeverance, the wife not the Executor of 


the husband ſhall have it, Bros. Emblements 26. Stat.20. H. 


3.cap.2.Perk,ſet.5 22. Broo. Emblements 26. 

If a Parſon dye before the firſt day of ay when theland 
is ſowed, and another Parſen is made, the Succeſſor ſhall not 
have the Tenths, but the Executors or Adminiſtrators of the 
firſt Parſon; but if he dye before the Conception of the Vir- 
gin Azxy, the Succeſſor ſhall have the Tenth of che Embie- 
ments : But now by the Statute of 28 #.8. the profits are 
to be ſequeſtred from the death of the Parſon, and to be delt- 
vered all tothe Succefſor , only the Corn ſowed upon the 
Glebe Land by the Predeceffor, which he may diſpoſe by will, 
and if he do not, it ſeems his Executor ſhall have it, 21 H. 6. 
30.34 H.6.33: 35 H.6 39.28 H.8. cap. [1.Stat. 

If a man; be outlawed in a perſonall Action, the King, not 
the party or his Executors if he dye, ſhall have all the Emble- 
ments on his ground at'the time-of the Quthawry : So if a man 
forfeit his Goods in caſe of Felony uf Aight, /though he be af-: 
ter acquitted , or being convicted the King' will have all the" 
Emblements at the time of the flight in the firft caſe, and Fe-- 
lony done in the ſecond caſe, or at any time after (as it ſeems) 
untill convition or acquittall, 5 H.7.16. Fitz. orone 344- 

If Corn be reaped attd theTithe not fet ont ,'and the Inhe- 

ritor 


mn 


Cs eee - | py 
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_ 


Parel. The Marrow of the Law. > 
ritor of the Tithe dye, it ſeems the-Execator northeHeir of = Rs: 
the Inheritor ſhall haye the Tithe, Yew Book of Execs 

F0Y'S. ; | «| 'o 


But note that in all theſe cafes where a man hath riphtrd The remedy to 
Emblements and dies, if he make any deviſe of them, then thiy recover 1A 
ſha}l go according to/his will and "&ifpoſing, V4: Flanges 
Dyer 316. [17:01 4 | 07 204-1 -FED 7 b.y.-17.2 O00 

And in all theſe caſes before,he to whom the Lawdoth $ive 
the Emblements, may lawfully enter into andupon the Rnd 
or groun&where-they grow, and cut andearry them * and he 
is hot put'to: his Aﬀiqn for them, nor bound to cake thin ere 
they be ready , or at one time, but the Law doth vive fitim'con- 
venient entry of Ingreſs, Egreſs, and Repgreſs; And'if hebe 
diſturbed in this way, he may have his Action of the caſe; and 
ſhall recover as mvch as he is damnified. Quando lex aliquid 
alicui concedit, concedere videtur & id ſine quo res pſa efje non 
poteſt. And if a man that hath right to theſe Emblements hive 
any trelpaſs done to himin them, he may have an A&ion of 
treſpafs for it, Coo.ſuper Lit. 56. Kelw 125.Kelw fol.160.4: 

If aLeaſe for years of land be, &c. See it in my Bobk of com- 
min «Aſſurances f.469.- Ks Ml 
. Ifa man be poſſeſſed 0*a Tearm or Leaſe for years, and do 
by will deviſe it to one for life, and aftertd another for life, 
or for the reſidue of the years ; theſe deviſes are good, and 
the Deviſees ſhal have it accordingly,and the Executor of him 
in Remainder after his death , ſhall have this poſſihility as a 
Chaccell , and he thar hath the firſt Eſtate cannot bar him of 
thenext, but not as a Free- hold, for the quality ofthe Eſtate 

- is not hereby changed ; But if ſuch a conveyance were b 
Deed, in this caſe he to whom the firſt Eſtate were limited, 
would have all the wiole Tearm. and they that are to come 
in the Remainder would have nothing: So alſo fuch a de- 
viſe by will ofa Charcell perſonall will (as it ſeems) be void 
to him in Remainder. But 2 mere of this, and fee Fitz. Deviſe. 
Contra, Co2.8. 95. 10. 47. Plow. 525. Dycy 353. Broo. Ho 
ferb# 274: ©. 

But if a man be poſſeſſed of a Tearm, and do deviſeit to 


ene and the Heirs of his body; the Remainder to — : = 
cviſe - 


Aion of the 
Caſe, 
Treo pas. 
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 Feviſe is void to him in' Remainder, and the firſt Deviſce and 

T Execntors ſhall have it all the time, and if he deviſe to one 

of his Heirs, the Deviſee hath no Free-hold, but it ſhall go to 

his Executors as a Chattell, Co0.10.87. Walts & Gouldſts- 

rews caſe M.19.7ac. Coo, B. £505 | 

If a man be poſleſſed of a Tearm or Leaſe for years of land, 

and'grant a Rent-charge out of it to 1.S. for his life, or in fee; 

this'1s a good grant, and the land fhall be charged during the 
Tearmonly, (%0./uper Lit. 147. b. 

If one that hath aLeaſe for years enter into a Statute, and 
Execution be ſued therupon, and the Sheriff extend the Leaſe, 
and deliver it to the Conuſee at a yearly value, as he may ci- 
ther ſell it out right or extend it at a yearly value , which he 
will ; this is no Frank-tenement in the Conuſee, but a Chat- 
rell ſtill. 

Ifa Te mor grant all his Eſtate to A. to the uſe of himſelf 
and his wife for their lives ; Inthis caſe neither the Termor 
or his wife hath any Free-hold, for the Statute of 27. doth 
not execute the poſſcſlion to this uſe : And therfore if he or 

his wife grant this to another, there grant is void, - for che 
whole intereſt in Law is in 4. Dyer 369.4. 

If a Leaſe be made to 1.S. for forty years, if hz live ſo long; 
Andif he ſhalldys within the ſaid Tearm , that his wife ſhall 
have the reſidue of the Tearm ; now this is no Free-hold, . 
and by che death of 7.S. the Leaſe is ended, and therfore the 
Remainder to his wife is void, Dyer 253. 6. 

A man may have an Eftate ef Free-hold or Inheritance ins 
other thingsas well as Lands, Rents, Commons, and ſuch like, 
as in a Robe or Garment, Bread, or Drink, or the like, Yiae 
(orods, & Fitz. in Aſſiſe. | 
.. If Land or Rent be granted to one and his Heirs, during the 
life of 7: S: in this cafe after the deach of the Grantee his 
Heir not his Executor ſhall haveit, Lir. ſe. 739. 

And regularly all other things which are nor forfeited by 

W” Ourlawry in a perſonall Action , nor attachable in Aﬀile, 
or diſtrainable for Rent, nor the taking away wherof will be 

no Felony ; tbey are not to be reckoned Chattels that ſhall 
£0 to the Executor , 20 H.7.13; Kelw.118. 


Things 
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' Things in Aion bordering ſo near upon , and having ſo Things in aun 
intimate a relation to ai affinity with alf the Titles we have 
already handled , we muſt of neceſlity ere we give over, ſay 
| ſomething to it. gs eh 
' Things in Acton is when a man hath cauſe, or may bring 
an Action or haveother remedy for ſome thing due, or ſome 
wrong done to him. Asa right or title of entry into Land, 
which another hath an Action of Debt upon, an obligation, 
or Annuity, or Rent, or Action of Covenant : or*an Aﬀliſe 
upon a Difſeiſon , Eje&ione firme upon an Ejetment, a Ra- 
- viſhment of Ward, upon the deteyning of a Ward : Treſpaſs 
of Goods taken away, beating or the like. And becauſe they 
are things whereof a man is not poſſeſſed, but for recovery of 
them is driven to his Action, they are called Things. in AQti- 
on, orthe poſſibility of a thing. And this is either Certain(s) uoraplex, 
when the demand is certain, as in caſe of debt , or Jncertaine | 
(:) when the demand is of a thing incertaine, asin Adions 
of Treſpaſs and the like. And thefe choſes in Action , alſo 
are ſome of them perſonall, as Debt, damages and the 
like, and ſome of them are mixt, as Wardſhips. And ſome 
are reall, as Rights, Titl:s, of Entry or Aion, andthe like. 
 Termesley: Finches ley.fol.27. Broo.Pattents 98. | "T_ 
Theſe things in Aion or cauſes of Suits, as Entryesto con- ;ye,,f, es 
tinue ones Right, or upon a Title poſlibillities,and the like, or 
of thac nature , as that —_— they cannot be given nor 
granted, nor yet transferred from one ſubject to another , by 
at of Law. As aright of Action will not come to the Lord 
by Eſcheat; and if an obligation had been made to a villain, 
and the Lord ſeiſe him he ſhall not havenor can recover this 
debt, but in the villaines name ; nor yet be given or granted 
by a& ofthe party from one man to another : And therefore 
ifa man have a debt due by Eſpecialty or otherwiſe he cannot 
grant or aſſign it to another , ſaveonly in ſome ſpeciall caſes; 
but he may repute another to ſue it for him, and in his name, 
ot by agreement promiſe it to another when it is recoyered, 
or he may grant, give or aſligne, the eſpecialty it ſelf, and ſo 
deprive himſelf of the means torecover it, as hath beenoften 


adjudged , but ſuch things may be extin& by releaſe or con- 
Pp firmation, 
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things ſhall be 
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of things in 
sflio 1 and not 
grantable. 


firmation, &c, bur this muſt be alwayes between the parties 
themſelves. For no ſtrangers but parties themſelyes and pri- 
vyes(3) Heirs, Succeſſors , Executors, and Adminiſtrators, 
can take advantage of them, unleſs it be in ſpeciall caſes. As 
where a man is Executor , or where is a grant of a Reverſion, 


(For which ſee the Stat. 32:H: 8. cap. 8. & vide infra And 


this the Law doth provide to avoyd multiplicity of ſuits ,and 
ſubverſion, of Juſtice, which would follow if theſe things were 
grantable from one to another, 1. H.6.4.Coc:10.48.22. Aſſ: 
p-37-Dyer 30:b'39.H.6.26. 34 H.6.30.Fitz Mayntenance 14, 
Plow.185.6. 

|  Whatſoever comes under the definition of Acton: 


( For which fee Action ) or is a Chattell only. in A- 


Rion , ( for which ſee above ) as all cauſes of Suit for 
any Debt , or duty, treſpaſs or wrong , are to be accounted 
Choſes in Action : Alſo if1 have a Judgment apainſt another 
'man for money, or a Statute for money: Thele are Choſes in 
Action. So alſo ifI have an Annu ty to me in Fee, for life, 
or years, it ſeems this is in na:ure of a Choſe in Action : and 


| not prantable, But 2nere See Fitz Grant 45. For it ſeems 


an Annuity in Fee to me and my Heirs is grantable. Zo: 
\eAdjudge 16.Coo.5 $9.90. 


if a man have Advowſon & the Church be voyd.the preſer- 


tation to jt,is in the natureofa Choſein Aion, & cannot be 
;granted by a common perſon , but might in the'caſe of the 


King But in this caſe,if the Patron grant the next preſentation. 


when it ſhall be next voyd , the Grantee it ſeems ſhall have 


the next avoydance after this. Broo. Choſe in 4mm, Dyer 


296 Fiiz. Gra t 50.Dyer 26.4, 


Alſoa poſſibility of an intereſt or an eſtate in a Tearme of 


years , is ſomewhat neer in its nature to a Choſe in Aion, 
and therefore is not grantable from one ſubje& to another, 
| but this may be releaſed ro privyes and parties in the Eftate, 
' (60: 4.66.4.b. | 

| Butifone ſell comeand my afſignes one hundred load of 


wood in his Wood to be taken by my affignmenrt,this is more 
then a thing in Action, for it is intereſt which i may grant 9- 
ver; andif he refuſe toallign it, I or my Affignes may take it 

| | without 


_—_— — 
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without him. So if one ſell me his wood in ſuch a wood ( ex- 
cept twenty of the beſt crees)and that I ſhall cuc it within two 
years : this is an intereft in me. grantable over , and if he re- 
tuſe to chooſe his twenty trees in reaſonable time after I have 
requeſted him; I may cut down the wood, and leave him twen- 
l ty trees: So if one grant me reaſonable Eſtovers in his wood 
to be taken, by the view and delivery of his Bayliffe,, this is 
an intereft, and if his Bayliffe will not deliver it after requeſt, 
I may take it without him. Co..5-25:5. Ed.3.64: | 
All Choſesin Action perſonal! chat arecertayne, that were when & what 
the Kings originally; or that did come to him by Forfeiture 13ght of citle, 
from others, as Annuity , Debt, Watd, or the like might have —_ þ Fo 
been by ſpecial and apt words by his prerogative granted to, de 
any ſubject; and the Grantee might have ſued for the ſame in graxred over, 
his own name, albeit, there had.been no words in the Pattent 
to enable himſoto do : And the courſe is to ſue for themin 
the Exchequer. Alſo the King might have granted the pre- 
ſentation of a Church when it was voyd: Dyer 30. Fitz, grant 
16 Broo. Choſc in Attion 2.21-H:7.19:39 H 6: 26:5: Ed:4:8, | 
The King might havegiveg, aſſigned. or appointed the ob» 2 *®* Nnge 
ligations, that were made to him to his Heire or Executor at 
his pleaſure, but ſo might not a common perſon, Fitzs.Grazt. 
50: Broo. (hoſe 1n Attion.1 Stat.z3.H.8-39. | 
Alſo the King as it ſeemes,might have granted over his Rent 
aud his Condition of Reentry fpr not payment, or any| other 
reall or mixt Choſe in Action, which another may not do, but 
|  whereareverſion is granted within'the,Statute of 32.:H; 8. 
And ifthe King be indebted to ochers., he might have affigned 
over all,or part of a tenth, for the paiment of it to thofe he did 
owe it,or appoint it to be paid by his Cuſtomers. 2. H.7.8. Per 
Huſſey. 1 H.7.8.Broo, Patents 98.5. Ed. 4. 8. Dett.38. 43: 


" - I: 25 d16 57 > 44 
But a common perſon regularly cannot give of grant any ern 
ſuch Choſe in Action (ynlels it be to the King, Yhich he may 
do by Deed not inrolled) andifhe do ſuch gifts and grants 
will be voyd. Asifan obligee give or grant his Debt,and ob- 
| ligation, to another man, in this caſe he to whom it is] given 
or granted, cannot haye nor recover the Debt in his owne 
| z : Pp 2z name 
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name, but he may cancel zhe Obligation, or deliver it up to 
the obligor. So if a man have a right or title of Entry into 
Land, he cannot give or granc this over to a ſtranger. Asifa 
man diffeiſe me of Land in poſſeſſion or Reverſien , and1 
Frant my right of entry into this Land to a'ſtranger. Orif I 
make a Feoffment in Fee on Condition , that if I do fuch a 


thingT ſhall reenter, this Condition or title of Entry, in the 


natyre af a Choſe in Action is not grantable over. But ſome- 
rimes a Condition incident to a Reverſion is grantable by the 
Stat. of 32 H.8. Coo.10.48 Cor: 5: 89: 90:21 H.7.15: 
Fitz prerogative 10. 2 H 75. 8: Perk, SefF, 86 280: (v.2: 
56.4. 3.4:4- 

If a man have the Wardſhip of an Jnfant, and he is con- 
tracted to another in his minority , and then he grant the 
Wardſhip-, and after the Jnfanc is marryed : now in this caſe 
the Grantee ſhall have the Wrir-of Raviſhment of guard : for 
this grant was good Firz Grard 94. 

Jfa man take away any of my Goods or chattells from me 
as a Treſpaſſer : now it ſeeras Þ cannot give or prant theſe 
Goods or Chatrellsto/another, untill have deveſted the pro- 
perty'of them apaine iv me, by feifure, &c. 2 Ed; 4 f 15. 
io H 75 27: ') | 6 

The things in Action ſometimes are extin&, and gone by 
the a& of the party that hath right to them , and ſometimes 
they are only ſuſpended and ſhall be againe Revived: as if the 
ordinary commit theAdminiſtration of the goodsof the Debt- 
tee tothe Debtor, the debt'iS'only fuſpended, and cherefore if 
the Adminiſtration be unduly granted, and-after revoked, 
and granted t6 another , the ſecond Adminiſtrator may re- 
cover this debt of the firſt : Andif there be not Aﬀetts be- 
ſides , this ſhould be accoumed Aﬀetts inthe hands of the firſt 
Adminiſtrator whiles it doth continue - So if a Feme fole 
Executrix of a Deþttee,' take the Debtor ts Husband.; this 
doth only ſaſpend thedebr; and it he dye / the Wife may fic 
the Executors or Adminiſtrators of her Husband -h as ſhee 
might before ; And thatdebt alfo ſhall tilt be reputed Aﬀeccs 


' iter haads +''S6 if the Debror make the Debrtee - or the 


Debrece the Debtcor bis Execator-F ant he Wlegatly refuſe: 
| OW. or 
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or if he make him and others Executors ; andthey all refuſe, 
then the debt is revived againe. Coo.3.136.Plow.185. Coo. $. 
I136.9.37. 

Bur if a Feme ſole Debttee take her Debttor to Husband:or 
if there be two Obligors in an Obligation , and the Oblipee 
take one ofthem to Husband : Or if one be bound toa Feme 


ſole, and another in an Obligation; and ſhe take the Obligor 


to Husband ; or if the Debtor make the Debttee his Execu- 
tor : or the Debtcee and another his Executors, and they do 


' rake the Executorſhip upon them:or if the Debitee makeſche 


Debtor his Executor, or him and another his Executors; and 
the Debtor dye before he take upon him the Executorſhip; In 
all theſe cates the debt or action, is extin& and ſhall not re- 
vive. See Suſpenſion. Coo.8.136.21, Ed: 4.3. Plow. 184. 11 
H. 7.4;21.H-7.24- 

If a man diſſeife me of Land, and then T make kim Leafe for 
yeares of theLand : or if make him a Feoffment in Fee on 
condition; and before the Condition performed make a Leaſe 
of all or part of it ro.another ; by this the right or title is ſuſ- 
pended. Andif I make a Feoffment in Fee in theſe caſes the 
Right or title is extin@ and will neverrevive ; Soifthe difſei- 
ſee levy a Fine of the Lagd to a ſtranger, therigh: is extin&, 
and the Diſlciſor ſhall hold the Land for ever. Co0.4.52, C0 
2.56.4. 

W hen a man doth dye all theſe things called Choſes in A-. 
Rion, ſhall go to his Executors as part of his Chattells. See in 
Charrells chap.” 
 Tfan Obligation be made totwo men, and one of them for- 
feit by oulawry or otherwiſe, or had granted all to the King; 
in this caſe the King would have bad the whyule and the other 
had loft tis part. 19” H 6'7, 22 Aſp 377, 

-'Ff4 villain eſtheae} rhie Lord ſhall have ng Chofes in Acti- 
on'that were his; A dif the K d had 

nor tave had any Clioſes in Attion that were his hereby; And 
yet, ifa man had been ontlawed , the King fhoutd have had 
thereby the forfeiture, of all debts upon Efpecizlties, bur not 
of "debrs;upon 'fiaple contracts. 1 H'7 24 $0 o Ifife 


=. 
? | It 


nd if the King had had an Jdivr, he ſhould. 


F hat perſan [1 
ſhall bave 
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The Marrow of the Law. Parti. 


Common. 


It is by ſome de fined to be, The Right chat a man hath to 


take of that which is anothers. And by others : That ſoile, 


Quatuylex, 


Appcndent, 


Apprrienan” . 


Is Groſſe. 


water, or other thing, the uſe whereof is common to this or 
that LGrdſhip, Town , or perſon. And it is therefore called 
Common, becauſe it is common to two (z) the owner of the 
ſoile and one more at the leaſt. 7ermes of the Law. Coo. ſuper 
Litt. 1224+ 

And this is either of Paſture(:)for feeding for Cattell,which 
is a power and intereſt to feed a mans Cattell in the ground of 
another, or to uſe the ground that is not his own. As of 
Turbary , whichis a power and intereſt to digg and take 
Turfes in the ſoyle of another man : Or of Fiſhing , which is, 
a power and intereſt to fiſh at cerraine times in the water of 
another man : Or ofEſtovers, whichis a power and intereſt, 
to have and take a certaine allowance of wood in another 
mans Wood : There is alſo a Common of digging of Coles, 
Mineralls and the like. Coo. /der. 


The Common of Paſture is either Appenaant which is where 


a man hath Commor: for his commonable beaſts , as Oxen, 
Horſes, Kine , and Sheep only in the ground of another by 
reaſon of certaine Land, that harh been anciently arable land 
unto which the Common is ſo annexW , that it cannot be ſe- 
yered from the ſame by any means, but he that hath the one 
mulſt have the other. And this began when Lords did enfeoff 
their Tenants of arable Land, to hold inSocage,:( 5) Per 
ſervitiam Sece , in which caſe it was included in. their Feoff- 
ment , that for the maintenance of theirPlow,which by their 
tenure they muſt keep, and for the furtherance of tillage(much 
favoured in the Law) ſacha tenant muſt have Common in 
the Lords wafts for ſuch beaſts as.did manure and compaſt the 
Land which otherwiſe he cou'd qot have, for then moſt of the 
Meadow and. paſture lay in great waſts and in Common : .Or 
Appurtenant which is where. a, man hath Common for all 
manner of: beaſts, as well Commonable as others, as Swine , 
Goats, and Geeſe, and ſuch like in the ground of. anotber 
man. Orin Greſſe , whichis, where one claimeth to_ have 


. Commen for all manner of beaſts, or for ſome kind of beafts 


"by 


VIIMa 
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by ſpecial! grant in writing, and not by reaſon of any Land. 
Or by reaſon of Neighbour-hood or cauſe of Y:cinage, which 
is, where the Tenants of two Lords that be ſeiſed of ewo Vil- 
lages or Towns , lying adjoyning one to the other, and either 
of them have been uſed time out of mind to enter eommon 
one with the other with all manner of commonable beaſts. 
And the three firſt of theſe kinds of Common of Pafture, are 
either Certaine(:) for a certaine number of beaſts; or Incer- 
taine by conſequent , as when it is for ſuch as be Levant and 
Couchant upon the Land: or elſe more JIncertaine|, when 
it is without number and in groſle. Alſo they are either Abſo- 
tute{} at all times and without exception : or Conditionall 
(i)if che Land be o@ ſowed,or upon fuch likecondition. And 
there are no other kinds of Common of Paſture beſides theſe, 
neicher may any man make or claim any title to any ſuch 
Common , but as a Comman of'one of theſe kinds. And 
therefore a Title or claime of aCommon Ratione Cemmoran- 


' tie, or Refdentie, ina dulghag houſe or the like is not good. 


Termes of the Law: Coo. tdem Co2.4.37, N_. B.67.Broq. ( om- 
M0113. F. N.B. 179.Stat. Merton cap 4.Ceoe.8.70. |” 
Whoſoever will claim or make to himſclfe a good Title t 
any Common of Paſture muſt ſee that he have. 1 Some eſtate 
or intereſt in.the Land, or thing , to whichhe. doth pretend 
the Common doth belong for if one be diſſeiſed of his Con- 
mon , and after make a Feoffm:nt of the Land , to which ir 
;*incident, he is remedyleſs for the common (2) If he (clatme 
it by Preſcription , that he have h1d it time out of mind, for 
an occupation of Common by uſurpation, d-:rth not give any 
title to him that doth occupie it, unleſs he have been ſeiſed of 
ittim? out of mind '( 3) That. he have had Seiſon of the. 
Common, for untill then it ſeems he hath no remedy for it.. 
And hence it is (as it ſeemes ) Thar if one make me a Feoff- 
ment of a Plow Land, whereunto there is Common belong- 
ing , and [ never take nor uſe the Common, and after make a 
Feoffment of this Plow land to another , that this laſt Feoffee 
hath no remedy for this Common, becauſe | was never ſeiſed. 
of it, therefore 1 couſd not grant it. (4) Thar he have an E- 
tate in poſſeſſion, as well as in Right of the Land, to which. 
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Preſcription, 


cuſtome, - 


Appendant. 


#{#**7 


Lord. (7) So alfo Inhabitants of a Village which is a Corpo- 
ration may alleadge a cuſtom to have common in ſuch a place 
as belonging to their ancient Meſſuages, gg houſes, bur other- 
wiſe not: (8) And therefore a cuſtome Mleaged , thar every 
Baker; Butcher, or Shoomaker, dwelling in any ancient houſe 
in ſuch a Pariſh or Village,ſhall have common in ſuch a place 
for th-ir horſes , during the time of their reſidency there,is not 
go0d. And he that hath a good title to common , and doth 
make a claime to it, muſt take heed in what manner he doth it. 
(1 )Coe.6.60.4. F.N.,B. 160,F.(2) Fitz.Common 22:(3)Firz. 
{common 2.4 (4)19-H.6.33.(5)(00.6.60.4. (6) Coo.6 60.(7) 
Fitz. preſcription 46. Broo. Preſcription 28:76. Coo.6. 59: 60: 
Broo.Common 8.(8 ) Hill. 6. fac. Bant. Regis. 

It ſeems an anciend.Cottager may make him Title by pre- 
ſcription to Common, but a C—_ of a Cottage newly e- 
reed cannot preſcribe , and therefore he cannot make him- 
ſeife a titlero Common as belonging thereunto. Kitch. 5. 
135- 

I hath title ro common appendant , hath it by 
preſcription of uſage, time out of mind, for a man caanot have 
it by grant, unleſſe it be by the grant of the thing to which it 
is incident; but a man may make his title to this without Pre- 
ſcription, to ſay, He hath two Acres of Land, to which he 
hath Common appendant in ſuch a Cloſe or waſt, &c. (a) 
And this Common a man may claime or have as belonging to 
his Mannor, Farme, or Plow land, but it ſhall be intended 
ro belong only to the demeſnes of the Mannor preſumed to 
be ancient arable, and the arable Land of the Farme, and 
the Plow land; And therefore in the caſe of the Mannor , the 


Lord 


em a ep er rar ee en em 


Part II. The Marrow of the Law. 


Lord ſhall bave Common, only according to the proportion 

of the Demeſnes, and if a tenaney eſcheat his Common ſhall 

| not increaſe: Coo. 4:37. Fitrz.Common.1. Bros: Preſcription 30 
(a) (0: 4.37: F. N. 8.180 XN. Coſuper Litt.122. 

And ifthere be now built upon that which was anciently a- 
rable Land, to which the Common is appendant,a houſe;and 
part ofit be turned into Meadow, and part into Paſture , yet 
it is ſtill and may be claimed as common appendant , and he 
ſhall have Common for all the catcel lie keeps on that ground, 
which wasanciently arable Land, but otherwiſe common ap- 
pendant cannot be claimed 2s belonging to a houſe.(b) And 
yetit is faid the common of the Inhabicauts of ancient Villa- 

. ges that they claime 3s belonging to their-ancient houſes is in 
the natnre of common Appendant:i(h)Broo. (ommyy $.Nete 
This common may b- claimed either for a certaine number 
of Cattel,or for an incertain(7) all the cattell leyant and: cou- 
chant upon the ground, to which itis incident, Andit may 
be abſolute (z) to have common in the-Landat all times, and 
without exception whether it be fowed or not. (45)Or it may 
be with condition(7)if it be not ſowed, or the like. And there- 
fore it is, that a man may preſcribe to have common for his 
cittel in a peece of ground from Michaelmas to Candlemas, if 
it be not ſowen,and if it be, then from Michzelmas untill.it be 
ſowen againe: or to haveir ſo long as the Commoner ſhall 
. dwell upon the houſt and Land to which it is appendant: or 
to have it ſo, as he pay twenty ſhillings a year to the owner 
of the Soyle, and otherwiſe noty Theſe and ſuch like Preſcri p- 
tions are good, Andifthe Preſcription be for commonable 
beaſts only , then ir is common appendaat, bur if it be for all 
manner of beaſts, then it is common 4ppurtenant.C90. /uper 
Litt.122.4:(b)Broo.(ommon 25 13.Fii%.Common 7. F.N.B. 
II8. E. | 
A man may make him a title of common by Preſcription in 
F.as belonging to his tenement in S.in this manner,»zz.in 109 
Acres of Land,a 100 acres of Meadow, 200 Acres of wood,and 
one hundred Acresof Moore & Paſture(s Jin the third part of 
the Land all the yeare, andin two parfef the Land from the 
time the Corne is cut till it be ſowed again , and in the Mea- 
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The Marrow of the Law.  PartII. 


2 Apputtinagyt, 


dow from the time the Hay is out, untill our Lady day , and in 


| the Wood, Moore, and Patture, atall times of the yeare, with 


all manner of beaſts, and this is good. Bur one may not in 
any caſe make himſelfe a Title to have Common in Land, 
whiles there is Corne uponit. K:rch. fol.135. 


A man may make himfelfe a Tytle to have and-enjoy, Solar 
vefturam teri 4 for a time, (5) from ſuch a day to ſuch a day, 
and.ſo long to exclude the owner of the ſoile himſelfe to feed 
there : Buta cuſtome or preſcription to exclude the owner 
alwayes is againſt Law, and not good. Cov. ſuper Litr. 222, 
a. b. | 

Ifa man ſay , he and his Anceſtors time out of mind, have 
had Commou in certain Land for their beafts Commonable, 
Levant and Couchant in ſuch Lands , this is common appen- 
dant to that Lind. Eut if he ſay thathe hath had common for 
all manner of Beaſts, or for his own Beafts Levant and cou- 
chant , and others coming or being on the Land : this is com- 
mon appurtenart, and not appendant: Byoo. {ommon 23. 


Ifin a village where their Lands lye intermixt in their Fields 
one hath incloſed his Land, and the reſt of them that have had 
Land there, have been uſed to rake their Common in his in- 
cloſed peece afcer Harveſt untill Seed time againe ; This if it 
be for commonable beaſts only is common appendant, if for 
all manner of beaſts itis common appurtenant. And this 
kind of promiſcuous feeding where Lands lye in little parcels 
is called in Norfo/k Shak. , And it isa kind of common ap- 
pendant. Coo.7:5:; | | 

A man may make his title to this kind of common by Pre- 
ſcription, or by grant, for one may have it by either, Cee.4. 
38. 
If a man preſcribe to have common for all manner of beaſts 
as belonging to his Laad : Or preſcribe to have common for 
commonable beaſts only, but as belonging to Land, Meadow, 
and Paſtnre : or preſcribe ro have common, not only for his 
own beaſts, Levant and Couchaat , but for others alſo, that 
ſhall be-upon the Land,to whichit:doth belong : or in any. 0- 
ther 


\#62 8ks 


CT — _ 


Part LT. The Marrow of the Law. 


CH rs IIs eee. 


ther manner wherein it appeares that the common claimed 


would b: contrary to the nature of common appendant, and 
yet he claimeth it by Preſcription , this muſt ot neceſlity be 
common appurtenant. Coo. 4.3738. Broo.Commen. 13. 


This kind of common claimed by Grant or by Preſcripti- 
on. As where I grant to another , he ſhall have common in 
my ground or Land : or this being taken time out of mind by 
vertue of this grant, may afterwards be claimed by Preſcrip- 
tion. Co0.4.38:4.6. 

This kind of common muſt alwayes be claimed by Preſcrip- 
tion of time out of mind , &c. and cannot be claimed by 
Grant. Coo0:4.38.4. 

No Lord may claime this kind of -common for him and his 
Tennants, but he that is ſeiſed of the Village in poſſeſſion: but 
it ſeems one Neighbour may claime this kind of common in 
the Land of his Neighbour in the ſame village , although nei- 
ther of them be lord of the village. Firs Common 5. F.N.B. 
180. D. 

If two villages be adjoyning and a great Field or waſt be- 
eween them, part of which doth belong to one village , and 
part to theother, and the Tenants of the one village , have 
common with the tenants of the other , this is a common be- 
cauſe of Neighbourhood, and not any other common. But if 
there be two Villages and a third between them , and one 
Village hath common with the Village char is furtheſt of it:or 
the one Viilage hath common with char which 1s next it the 
one ſeaſon of the year, and the other hath common with it a- 
nother ſeaſon, or every,_ſecond yeare, neither of theſe are 
commons becauſe of Neighbourhood, but common appen- 
dant or ſome other kind of common. Dyer 47.p.12- | 

If a Lord b: ſeiſed of two hundred acres ofa common Moor 
and enfeoff another of iifty acres of it at the North ſide 
thereof, in this caſe the Purchaſer , and the Lord have not 
common becauſe of Neighbourhood, nor any other com- 
mon one with another : and therefore they muſt keep their 
cattell one from anothers part , or elſe chey may diſtrain each 


other, Dyer 372.p.10. 
: ; Qq 2 The 
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The Marrow of the Law. Part Il. 


© ———- —— 


A purtcannt. 


| The nature of all Common is, that it may be Extinguiſhed 
or ſaſpended. For which ſee Extingnifhment. Coo.6.60. 

The nature of this kind of Common is, That it is of common 
right, and began by operation of Law, and in fayour of til- 
lage, and cannot be created de Nows at this day, Andirtis e- 
ver belonging to ſome Land, or to ſome thing in grofle, 
wherein arable Land is included, and it belongs to ſuch land 
as is, or anciently was arableLand, it is taken and claimed 
only with commonable beaſts, and a reaſonable proportion 
only , and ſuch as live upon the Land to which it doth belong, 
and it cannot be ſevered from the Land ts which it doth be- 
Jong. Bur Common appurtenant, howſoever (as it ſeems ) it 
be ever belonging to ſome Land, or ſuch like thing , yet it is 
not of common right, and therefore this doth much differ 
from that which is appendant. 


U 

7: That: which is apper.dant cannot be created, but muſt: * 
2row by continuance of time, and by Preſeription of time out 
of mind muſt be claimed, but the Common Appurtenant may 
be newly created and granted at this day. 

2. This muſt be taken and claimed only , by ſuch beafts as 
manure or marle the Land, as Oxen, Horſes, Kine, Sheep, 
<>e. but that may be claimed for all manner of beaſts beſides 
theſe, as Goats, Hoggs, &c: 

3. This is to be claimed for, and taken with ſo may beaſts 
otily as will ſerve ro manure and marle the ground having 
reſpe& to that proportion, as if it be appendant to one acre, 
then he ſhall have common for ſo much as that acre will keep, 


- except it be for a number cercaine. But that may be claimed 


for, and taken with more. 

' 4+ This is to be claimed for and taken with the beaſts only, 
whiles they be Demurrant, Levant, and Coachant, upon the 
Land to which it is appendant ; But that may be claimed for, 
and taken with the beaſts that go and are kept in any other 

lace. 

: 5. This is to be claimed by reaſon of ancient arable Land 
only called Hide and Same , and not to Land newly approved 


from the Waſt, Meadow, or Paſture; But that may be claimed 


for 


Part Il. The (THe of the Law. 
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for or by reaſon of a houſe or any other land as « Meadow or 
Paſture, or arable land newly made. 
6 This cannot be ſevered from the Land to which it is ap- 


pendant, and granted away, and made in groſle, by any a&. 


ofGod,, the Liw , orparties, but that may. be ſevered by 
either. ' 


Comma the Common ſhall be apporcioned ;. but if hee that 


kath Common appurcenant, purchaſe part of the Land out of 


which ir comes, it ſhall not be apportioned, but is gone for 
ever. Sec eApportionment : And ſee more, [nfra. Cos, 6.60. 
26 H: 8. 4. Bros, Common, Fits, Common, I, (2) 9 Ed 4.3, 
37 H. 6. 34. (4) 15 Ed. 4.32. (5) Broe. Common, 15. Fitz. 


7 If a man purchaſe part of the Land wherein he hath this 


Common, 7. (6) Perk. Sett. 104 Kelw. 136, Broo: Common. 


29. 5 He 7. 7+ (7) Coe. 4. 37: 

The nature of this kind of Commonis , That it is' not-ap- 
| pertaining to any Land, and may be created at- chis day, 
and may be taken with any kind and number of Beaſts, as the 


Grant or Preſcription is, and this is grantable over. But for. 


the grants of Common, ſee Gravt. Coo. [aper Litt. 122. 

This Common is much of the nature of Common appen- 
dant , and cannot be created at: this day , and is rather be- 
longing co the whole Village then to one man, or to any one. 
mans land in particular, and this it not to be ſevere! or -grant- 
ed in grofſe. Broo. {ommon 30. 

The Commoner may and muſt in all caſes take and uſe his 
Common, acording to his title, whether ic be by Grant or 
Preſcription : As if his title be ro have Common for his owne 
Beaſts, he cx:not take it by the Beaſts of ſtrangers ; but if his 
title be for Common for Cactell without number , or for ſo 
many Beaſts indefinitely, in this caſe ( unlefle it be in the caſe 
of common eppendant ) he may take it by the Beaſts of ſtran- 
gers : And in all theſe things cuſtome is much regarded, 
Conſuetudo loci eft obſervanda, Fitz. C ommon 3. F,N.,B. 
80.6. 

All Common muſt de uſed and taken by the feeding of the 
Cattell, and with the mouths of che Beaſts, for the Commo- 


ner, 


3 In groſe. 
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ſhall take it, 
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1 Appind ant. 


2 Appurtenant. 


ner may not cut and carry away the grafle and feed his cartel 
elſewhere: Vide s»fra. 12 H.8. 2. 
| How it ſha}i be taken by Co-heyrs. See Coo. ſuper Lit, 165, 
4. & Partition. 
Common appendant muſt be uſed and taken with the 
Commoners own proper cattell (;) ſuch wherein he hath an 
abſolute property, or ſuch wherein he hath a ſpecial property 
(5) that he hath hired, or doth allow to go there of purpoſe 
co manure or compaſt the Lind; and he may not put any cat- 
cell upog.it but ſuch as are commonable, neither may he rake 
in or apiſt any cactell but commonable cattell, and to that 
purpoſe alſo: And therefore if he take in ſuch catcell for that 
purpoſe, and do not ſoemploy them , he may not take his 
common with them : So alfo where theCommoner makes his 
title by Grant or Preſcription ro have common for his owne 
proper Beaſts, he cannot take it with che Beaſts of others. As 
if one grant me common for mine own Beaſts without num- 


ber, or for twenty of mine own Beaſts , I cannot take ic with 


the Beaſts ofothers: But ifa man have Common appurte- 
nant granted to him, or in profle for cattell in generall and 
indefinitely: intheſe caſes the Commoner may take it with 
other cattell then his own, and may agiſt and rake in catrell 
upon it. Broo (ommoen 41, 14.5. 48. Fitz. Common 3.Fitz, 
N. B. 180, b. 22. eAfſ. 82. Kitch. 136.6. 137. a. 


He that hath common appendant muſt take ic with ſuch 
Cartell 2s are commonable only , and for fo many only as he 
doth keep , and are levant and couchan: upon theland to 
which it is appenzant and no more : And therefore if one * 


| havetwo Tenements inewo Villages, and Common append- 


ant £0 one; he cannot rake. his Common wich bis Beaſts char 
are Jevanc and couciant upon his cther Tenement. Fitz.Com- 


- mon16. | 


A Terraor of Land to which Common is appendant, may 
not put in any cattel] upon the common he harh to ſell, buc 
only ſuch as he doth keep to manure or compaſt the Land, 
or for his own houthold. 3roo. Commen 14. 14 H, 6.6. 

If 


- 


'L1h4 


hi. did 


Part II, 


Marrow of the Law. | 


If one grant me a Meſſouage, und Common appurtevant for 
tenne Beaſts, I can have no more but common for renne 
Beaſts. | | 

If I have common by grant, I muſt take it according co the 
grant. As if be grant me common #6bicnnqae , the Beaſts of 


the Gramor ſhall goe, and he do. occupy an hundred acres - 


with his Beaſts, inthis cxſe I may rake: common there at all 
rimes : But if che grant be, 2aundocangque the Beaſts of the 
Grantor ſhall go there , in this caſe 1 cannot common there 
bur ac ſuch times as the Beafts of che Grantcr go there, and 
fuch grants ſhall have a reaſonable conſtrution. And there- 
fore if I grant a man common out of all'my M:nnor , he may 
nor by Yertne hereof have common for any Beaſts bur ſuch as 
commonable , nor have commoa ia my Gardens or any ſuch 
place, bat only in commonable places : And if I grant one 
common for ten Beaſts yearly for three years, and he do not 
take his common the fiſt cwo years, now he ſhall not put on 
thirty ; an take allche third yeare : And fo if Iprant a man 
common for all manner of Beaſts without number , he may 
not take this with fa many Beaſts as to leave me no paſture 
for my cactell. See wore of this in Grants. 9H. 6. 25, Fite. 
Common 6, 12 H, 8.2. 


This kind of commoner may not put on the common what 
he iſt, bac according co the proportion of the Lxnd-co whieh 


; it is appendint, and che quantity of Land belonging to the 


Village whereof the commoner is : And in this caſe the com- 
moner8 of che one Village, cannot put in their cartel! into che 


common bzlonging to the other fide , for' fo the commoners . 


of chac Village may diftrain rhem damage-feſant,or the Lord 
may bring an aRion of T:eipaſſe aganſt che owner, bur they 


muſt pur thera in on their own ſide of the Field, or waſt, and 


then miy they ſtray and feed in the other part, and juſtike ir. 
(06.7 5.Co0. 4 39.13 H 7.13 


Waatſoever horſes may be fed and kept upon commons, 


See ſtat. 32 H.8, cap. 13.8 Eliz. cap. 8. 


Where - 


Grape. 


4 Becauſe of 
neighdoxrhood. 
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2 Inthe relief Where'oever the Law gives a man R good title to any Com- 
of bimſelf whe on of Paſture, it gives him alſo means to come by ir, and re- 


bee is diftwrbed (ner it, if it be denyed him afcer ho is once ſeiſed of it. Coo. 
in bis Common, 


. , 60 
hat rel : 
 - 57 ng] If the Commoner have any eſtate. of Free-hold in the 


Common , and the Lord, or any other do by Inclofure, feed- 
ing, or otherwiſe, hinder or deprive the Commoner of the 
fruit of his Common, ſo that either he cannot take and have 
it at all, or not ſo largely and beneficially as formerly he hath 
had it, in this caſe he may have an Aſliſe : And if the Com- 
moner have only an Eſtate art: will by copie, or a leaſe for 

Adtion of the YEars, Or ſuch like eſtate,in this caſe, albeit he may not have 

Caſe, an afſiſe , yet he may have an Acton of the Caſe, and 
thereby relieve himſelf. (a) As ifa man digg and carry away 
che ſoile to the hurt of the Commoners , each of them may 
have this ARion. Andin both caſes if the wrong be by fee- 
ding of a ſtranger , and not the Lord, the;Commoner may 
take his Beaſts damage feſant, and impound them : Bur if the 
wrong or treſpaſle be ſo little, that the Commoner hach not a- 
ny loſle at all by it, but that the Commonec hath his Com- 
mon ſufficiently , and in ample manner, in this caſe, howſoe- 
ver the Lord, or owner of the foile may have an action of 
Treſpaſſe for this be it greater or leſſe, yet the Commoner can 
neither bring any ation, nor diſtrain the Cattel) damage fe- 
ſant. Feſtms. 2. cap. 25. (00. 9.111. Coo. 4. 38. (a) Adjuadg. 
B.R.Trin, 21 fac, | 


Ifthe Lord incloſe where he 6ught not, or more then he 
ought where he may incloſe , the Commoner may have an 
Aſliſe againſt him, wide i»fra. F. N.B. 125, Fitz, Cons 
mon. 9. 

A Commoner may enter into , and upon the Common to 
ſee to his own Catte}y, and likewiſe to fee if there be any 
ſtrangers cattell thereupon damage feſanc ; and if he be not 
diſpoſed to impound ſuch catcell if he find them there, he 
may drive them out gently as he may the cattell in his owne 
ſeverail ſoile. Coo. 9.111. 

If the Lord or owner of the ſoile put Conies de novo upon 

the 
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the Common, or increaſethcm and their Burrows for them 
where there were ſome before , ſo as the commoner cannot 
take his common as heretofore ; In this caſe whether ic be a 
Warren or rt, albeit the commoner may not kill, nor chafe 
the Gonies, nor ſtop the Burrows, or if he do, the Lord may 
have an AQion of Treſpaſſe againſt him ; yet he may have an Tre/paſſe. 
ation of the Caſe againſt the Lord, and recover his damages. 
=_ 5. fac. Sit Chriſtopher Hodſons caſe, M. 9 Fac. Samburns 
CA/EC, . 
If the Lord or any other, ſet up any houſes, or other buil- 
dings, or digg any ditches, or the like in the Common, unleſs 
it be tuch asbe juſtifiable by ſome Law (for which ſee infra) 
the commoner may proſtrate the building, fill the ditches, *c. 
Yet ſee Firz. Commun 26. Sir ( hriſtepher Hodſons caſe, 7 
H 8. Breo. Common. 


If the Lords pigs goe upon the common where is no com- 
mon for pigs, and there do much harm , ir ſeems the commo- 
ner may have his Action againſt him, as in the caſes before, 
Broo. Common. 


If I have common in another mans ground, and he make a 
hedg npon his ground to keep me from my common , unleſle 
it be in the caſe of Improvement, I may throw down all the 
hedg : And if the hedg be made on another ground, and not 
the fame wherein my common is, I may break down as mnch 
as is needfull co make my way to my common, and juſtifie ir, 
though it be upon another mans ground. 15 H. 7. 15. Fitz. 
Common 36, | 


If crees be cut downe npon a common, an] lye upon the 
Graſſe, the Commoner may remove them into ſeme by- place 
out of the way in the ſame ground, and juſtific it, but he may 
not remove them into another mans ground , for if he do, he 
will be a Treſpaſſor. Hill. 9 Fac. Dean de Wincheſters caſe, 


A Commoner may not havea C#ria claudexds againft a 
man that oughe to repayr his hedg next to the common, al- 
though by defaule chereof the cattell come into the common. 
F.N.B.,128.c, 
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It is faid that the Commoner may not have a generall Aﬀti- 
on of Treſpaſſe for any wrong whatſoever done to the com- 
mon, but ſome other remedy before ſer forth : (4) And yer 
it ſeems if one that hath common becauſe of neighbourhood 
put his catte)l upon that part of the common that doth be- 
long to the other Village, that the commoners of that Vil- 
lage may have an Agion of Treſpaſs againft him that doth it. 
Bros, Commen 24. 40. (4) 13 Henry 7.13. Broo. ( ommon, 


5e 
2 por the , The Commoner though he may enter into the Common as 
land or foil du! before, to ſee his catel}, &c. yet he may nor when he is there 
| 0-29 cut down any trees, digg or take away the foile , or cut the 
jad, & wat BErafleand carry away the ſame to give his cartell elſe-where, 
he may due or otherewiſe miſ\demean himſelf ; for if he do , he ſhall be 
thcreupon, (aid t»bea Treſpaſſir ab initio, for the Commoner hath no 
incereſt into che ſoile at all : And therefore it is held thac if 
he dig Trenches in the common { though ir be to let out the 
. 4 
water, and better the common) he is a Treſpaſſor to the Lord, 


T1e/pac, and he may have an aQtion of Treſpaſle againſt him. Sir (hri- 
pher Hoaſeus caſe, 12 H.8. 2.22 eAfſ.p. 36, 
6 The power The power of a Commoner to grant his Common, what 
of the Lord, or Common is grantable, and how. See in Grant, | 
| | 36" - = The intereſt of the ſoile wherein the commoner hath his 
| pa Le omg Common. is inthe Lord only : And therefore it is, that for e- 
Sefl Ce, very litcle treſpaſs done to the grafle or ſoile, he may have 


an Attion of Treſpaſs, and he may take the Beaſts of any 
ſtranger damape feſant upon the common, albeit the Treſ- 
pa be never fo {mall : And for this cauſe the Lord may digg 
turfes, or gravell in the foile, cut down trees , or do any 
rhing elſe as owner of the {oil , ſo as he do not prejudice the 
Tenants or Commoners in their common, for then they have 
remedy againſt him as before. See intra in Adweſement. ( 00. 
9.1IT.4 38. | 

The Lord alio may incloſe and improve a part of the com- 
mon and ſeclude the commoners tor ever , either to preſerve 
and nouriſh young wood ( for which ſee #ood } or otherwiſe 
co makefſeveral] (of which ſee infra) in ſome cafes. Srat.35. 
H.8.17.3 & 4, Ed G.cap.3. | 


Incioſore 
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; Incloſure is the utring inf char which lay open. before. 


ground, and the Lord incloſeth part of the waſt for bimſelf, 
| leaving nevertheleſs ſufficient common with egreſs and re- 
gre's for the commoners, it is called an Approvement or Im- 
provement, Term: of the Law. ' 
The Lords of Waſts, Woods, and Paſtures [ wherein di- 
vers men have common appendant |] may appear againſt their 
Tenants and neighbours, and without their good will and 
conſent, ifthey leave ſafficient common and paſture [] at,the 
time of the incloſure ] to tbe Commoners accordingto their 
Land, with egrefle and regrefle: And if the common be ia 
three Villages, the Lord may approve in the one Village, lea- 
ving ſufficient in the other ewo Villages. But if che Common 
be appurtenant, or in groſſe ( which may be by grant) - As 
if che Lord grant common to one for all manner of Beaſts in 
all his Mannor or Waſts, in this caſe therecan be no improve- 
ment, unleſſe it be ſo that the Lord in his grant hath excep- 
ted a parcell of the Mannor or Waſte eut of the ground to 
make an Inclcſure , and in that caſethe Tenant is to have no 
common in that parcell. For theStatute is, (4) That it any 
do claym common by ſpecjall Feoffment or grant for a certain 
number of Beaſts which he ought co have of common right, 
he ſhall recover according to the form of the grant made to 
him. Stat. Merton, cap. 4. Broo. Common 20. 21 Stat, 13 
Ed. 1. ap. 46, Broo. Common 26. (4) Stat, 13 Ed. 1. cap, 
46. -. *+ | | 


- Alſo.the Lord or owner of the ſoile may incloſe a certaige 
reaſonableportion of ground out of the common for the buil- 
ding yup ofa Windmill, 'Sheep-coat , Dayrie, enlarging of a 
Court, Courtilage;. or- the like | as for the enlarging of his 
own dwelling houſe, or outlet ,and when' there is a, ne- 
ceſſity that it is not large enough for his ſtate and ule : or 
forthe making. of abouſe tolodg a'man to look to the ſoil or 
any ſuch like uſe..”)] St47.1 3. Ed:1:cep.46:Fitz« Common 14. 


Broe;CommenB9. 8 foils , 5202.15 * HY 340 aodd if; 
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Chimin. 


Quoruplc x. 


Chingtnage. 


And if any Lord ſhall make any fuch Improvement accord- 
ing to theſe Statutes, and ſet up any hedg, or ditch, and it be 
pulled down by night, or at ſuch times that the perſons that 
do ir,cannot be known, and the Juries there will not find the 
offenders, in this caſe the Towns neer adjoyning ſhall be di- 
ſtrayned to m.ke it up at their own coſts, and to yeild dama- 
gefe Stat. 13. Ed. 1: Cap. 46. | 

All ſuch houſes and incloſares to and with the ſame not a- 
boye three acres : or Gardens, Orchards, or Ponds, not above 
two acres taken out of any Common before 3 £4. 6. is not to 
be expounded any breach of theſe Statutes : And if the inclo-- 
ſare be above three acres, the overplus is'to be laid open, and- 
the reſt co continue. Stat.3. & 4. Ed-6.cap.3. 

Certain-waſts and mariſh grounds in ſome Countries al- 
lowed to be drained and approved by-conſent of Lords , own- 
ers, and undertakers ; for which ſee the ſtatutes of 4; Eliz. 


cap. 11. 4 f4c.8.13. 


A way is a paſſage for men to travaile in : And there be 
tlicee kinds of wayes. 

r A foot-way, which iscalled 7Tter, qued eft jns exnd; wel 
aw ul andi hominis , and this was the firſt way. 

2 Afoot and horſe-way, which is called 4s, ab agends, 
and rhis is commonly called a Pack and a prime way, becauſe 
it is both a foet-way, which wasthe ficſt andprime-way, and 
a Pack and drift way alſo, vis ur: «Fdrtas, Which doth con- 
taine the othertwo, and alſo a Cart-way , for this is jw 
eundi vibeuds, & vebicaluw,& jumentum ducends , and this: 
js it which in the Law-books is called Chimin. And from 
hence doth comethr word Chiminage , which doth fignifie a 
Toll due by cuſtome for the having of a way through a For- 
reſt ( the which is ſometimes in-ancient Records called peds- 


rium ) And this way alſo is two. fold, . - | | | 

r Pabſque , the which is called vie-regis , the Kings 
Righ-way , of the Royall way ,, which is the way that lea- 
deth from one Village to another, and to-Markee Townes, 
SO and 
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and this is a way for all men, and wherin every man ought to 
paſs to and fro without ler, which is called the Kings high- 
way, becauſe the King hath at all times paſſage in it for him- 
ſelf and all his people, and he may puniſh all the Nuſances and 
abuſes done in it. 


22. Private, and then it is either vicinalis (5) that which 
doth belong to a Village or Town, or that which is in, or lead- 
eth to, or from a Village, or doth ſerve for a Village to lead to 
the high-way, Church, Market, Ficld, or the like , and this 
way is called communis ſtrata, 2. Particularis, which is ſuch 
a way. as one or more hath by grant, or Preſcription through 
another mans ground, either from one Cloſe to another , or 
from his houſe into the field, high-way, or the like: And this 

way is fomtimes appendant. (;). adjoyning to ſome. other 
thing as houſe or land, and appertaining therunto ;. as if a 
man hire a Cloſe,or Paſture, & hath a Covenant for Ingreſs & 
Egreſs,to and from the ſaid Cloſethrough the ground of ſome 
other man, through which otherwiſe he might nor paſs: Or 
1t. may be that which is called Reall, which is when a man pur- 
chiſeth a way through theground of another man, for ſuch 
as do, or ſhall dwell in ſuch a houſe; or for ſuch as ſhall be 
owners of ſuch a Mannor for ever; Orit is in groſſe. (7) Such 
a way as a man doth hold principally and ſolely by it ſelf; As 
where one doth covenant for a way through che. ground of 
another man for himſelf and his Heirs.So that here are high- 
'Wayes, common wayes, and private wayes. 7 erws of the Law, 
{ #0. ſreper Litt.'56: Kytch: fob 137435. Broo. (himin. un toto 
Stathane» Chimin 1.20 eAſſ:28.39 H.6.6. 


As touching: the Kings High-way , theſe things are to be 3-Thenaruie of 
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the free paſſage of him and#his 'Subjets as an Eaſement , wajes, 


the which if any man do deny or interrupt them in, he may 
be puniſhed for it, Þ ; 
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Preſcription, 
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2. That the Subjet hath not nor claimeth more therin of 
right bur a liberty and freedom for his travail and paſſage, 
the which he may juſtifie by Preſcription, and no man can 7 
ny it to him. Ns: 


i 


3: The Subje& can make no other uſe of it but for his 
travail, and therfore he may not build houſes , or lay his Soil 
or Blocks upon it , but he will be pugiſhable for it ; Nor will 


a Preſcription in this caſe enable him ſo to do- 


4. TheSoil add the Free-held of the fame and all the pro- 
fits therof, as Trees , Graſs, and the like, do belong to the 
Lord or Owner of the Soil or Mannor, and not to the King 
or his- Subjects in generall,. nor to him whoſe ground is next 
adjoyning : And therfore the Lord or Owner of the Soil may 
lay the Hills there , or do any thing for the'bettering'of the 
High-way; or he may take the Profits , the Trees, Mines, 
and the tike, "fo as he do not prejudice the way therby ; for 
this ke may not do, albeit he pretend a Preſcription for it. 
Andithe Franchiſe of the High-way doth belong to the Lord 


_ ofthe Soil, and he ſhall havea Purpreſture ; And henceit is, 
that by the common Law the Lord or Owner of the Soil is 


bound to cut down the Trees and'Buſhes therin that do of- 
fend. Aud hence it was , that if one had given a Mannor ren- 
dringRent , and within this Mannor there had been a-great 
ſtreer , that the Donor might have. diftrained for his Rent'iin 
this ftrecr, for it was.reputed within the Fee, untill the ſtatute 
of 7Marlbridge came , which did forbid the taking of a Di- 
ſtreſs in the High-way ; And yet in caſes where the High-way 
doth go through amans ſeverall ground, the Owner ofthe 
ground, and not the Lord of the Mannor ſhall have the Trees, 
and Profits of the High-way. (f) And any man (asit ſeems) 
by Preſcription-may have: common of Paſture antifeeding for 
his Cartell in the High-way ,albeit the Saif belqng to at 
other. b 6: x 2087 9 
"21 #3i:hiiikbg 936 


5. The 
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'- F. The King and Subje& hath ſuch a right to this Eaſement, 


that «they cannot by any Act they can do, ſuſpend or exſtin- 
6 As touching the-private waies to common fields ,' and 
the like, it is held that the Free-hold of them and all the Pgo- 
firs therof do belong to him that hath the ground next ad- 
joyning, and therfore that he may cut the Trees and take the 
Profits therof. 


et v7 


7. As touching the particular way, this with all'the profit 
therof doth belong to the Owner of the Soil, but he that hath 
the way hath intereſt inco the ſame according to his Title by 
Preſcription or Grant ; but this is ſuch an intereſt as may by 
aQts done by him that hath this Title, be ſuſpended or.exſtin- 
Suiſhed, Fitz. & Bro. (himin in toto. Ty H.8,10. Bro. Leet. 
3:8 E4.4.9. 27 H.6.9 2 E4.4.9. Dalt. 7ſt. of p. 6e. 32 Ed. 
3. Barre 261. Statham ( himin 2, Fitz. Reſcous 14. (F) Inter 
Cantrell c& Church. Hill.42 Eliz, Rot.473. Bro. N uſance 28. 


8 H.7.5. 


Every man by the common Law may preſcribe to paſs and 
repaſs in the Kings High-way; And by Preſcription men 
may havea private way; and therfore the Inhabitants of a 
Village, being but "Tenants at will may preſcribe to have a 
way to Church , or to Market, of into their Fields; And if 
they ſay , that the cuſtom and uſage of the Village of D. hath 
been time out of mind , that the Inhabitants of the ſame Vil- 
lage have had a way over ſuch a ground or cloſe. Alfo one, 
or ſome few men may preſcribe to have a way to his field, or 
clofe through another mans cloſe. And in theſe caſes it. is 
held men may preſcribe to have a way througha Church , or 
Church-yard , and therfore much more through a common 
houſe, or chrough an Orchard or Garden. But in all theſe 
caſes when a man is to make or ſet out his Title by his Preſ- 
cription, he muſt take care how he doth preſcribe; viz. By 


what. 


4. Where aWoy 
nay be by Pri (+ 
Cription ; And 
baw and in 
what ſey111, and 
by what perſons 
the Preſcription 
Onght to be 
made and al- 
lederd, 
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what perſons, and in whoſe names to m3ke the Preſcription, 
and to ſer forth the particulars, wha way he doth claim, and 
which way jitis to go: As if a man claim a way from his 
iiouſe , to ſuch a Cloſe called B. he muſt ſet forth what way, 


whether horſe or foot-way he claimeth, and by and through 


5. What fhall 
bee ſaid 4 Di- 
Furbance, And 
the T1emedy for 
a Wrong or Dt- 
{ts bance in a 
PRblich or Pii- 
ate Way. 


what places his way is to go, -or otherwiſe his pleading will 
be faulty. Dyer 71.18. Ed.4.3. Bro. Preſcription 76: Coe. 6. 
60. 18 £4.4.8. Broo. Preſcription 91. Broo, Preſcription 76. 


To ere& aHouſe or Wall upon the high-way , to ſetup a 
Houſe of Office, to lay Soil, or Carrion in or upon the high- 
way, if it be an annoyance to the Traveller , to dig a Ditch 
athwart the way , or any way to ftraiten and leſſen the way, 
not to ſcoure the Ditches, but to ſaffer Yhem to fill, that the 
water doth overflow into the way, or otherwiſe not to repair 
but to ſuffer the way to be decayed, all theſe and ſuch like 
things in caſe of the Kings high-way are diſturbances and 
wrongs to the King and his SubjeRts:; For the puniſhment 
and redreſs wherof, no one man in particular may have an 
Acton of the caſe, for then every man might have an Action: 
But this is to be puniſhed and redreſſed moſt properly at a 
Leet, or at the Sheriffs Turn by Preſentment, or at the Seſſions 
by Indictment ; in which caſe any Subje& that will may be a 
Proſecutor in the Kings name : Or if the common Nuſance 
in this caſe be in ereing, any man may proſtrate the thing e- 
rected. If the fault be in not repairing, the party that ought 
co repair muſt be puniſhed, as if it be the Inhabicants of the 


Pariſh that ſhould repair, and they do not, they muſt be puni- 


ſhed; and if any man be bound by his Tenure, or otherwiſe 
to repair and do not, he is to bz puniſhed for it. And yet the 
Lord of the Soil may have a private Action againſt a man that 
ſhall dig in the Soil of the Kings high-way : Alfo if any man 
in particular ſhall meet with any ſpeciall harm by the publick 
Nuſance, as ifa man {ay a Tree, or dig a Pit in the high- way, 
and my horſe ſtumble at it and hurt me, or himſelf therby, al- 
beir there be a great deal of room beſides in the high-way ; In 
this caſe he may have'a ſpeciall Aion of the = 4 (f) a” 
i 


——— 
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if the high-way lead through a Corn field, or ſuch like place, 
and a man hath land on both ſides, and he incloſe, on both 
ſides leaving the way broader then it was before ; this ſtrait- 
ing of the way in this caſe is not puniſhable. And yet in this 
caſe of a common field, if the high-way lying in it be ill for 
travelling, the Paſſengers may go into the land adjoyning,and 
if the next land be deep, into ( next to that, andifthe land 
be incloſed and the way deep, he may break the Incloſure and 

g0 on the other ſide. Coo. 9 113.5:73.27 H.8. 27.13 H. 

8.16 Coo.(uper Lit. 56. 27. Broo, Action ſur lecaſeg3, 5 Ed. 


4.2.2 Ed. 4.9.8 Ed 4.9. Kytch. 34,35. 33 H.6.26. (f) A-_ 


greed in Sr. Edward Duncombes caſe, Trin. 10. Car, B,R.- 


The ſame things for the moſt part that are diſturbances to a 
man in the Kings high-way, are diſturbances to men in other 
waies, but they are not to have the ſame remedy ; For if the 
Inhabitants ofa Village have a way to their Church, or other- 
wiſe, and th:y are diſturbed by any means that they cannot 
uſe their way as formerly they have done; in this caſe every 
man of them imay have an Action of the Caſe againſt the di- 
ſturber, as every Commonet\may have againſt a ftranger that 
doth diſturb them in their Common, for otherwiſe they were 
without remedy , for they cannot puniſh this wrong in a 
Leet: Andifany one, or more men have a private way to a 
Cloſe, &&-c. and another diſturb him in it, heis to have an A- 


Rion of the caſe, or in ſomecaſes an Aiſliſe of Nuſans ; Or if 


his way be ſtopped, he may open it, or go. beſides it. And ther- 
fore in an Action of Treſpaſs for breaking of ones Cloſe, 
the Defendant pleaded, that time out of mind he hath had a 
way through it, and that the Plaintiff being Owner of the 
land hath p'owed it, and ſtopped the way with Thornes,wher- 
by the Defendant being barred of his ancient way, went be- 
fides itupon the land adjoyning to his way. And this was 2d- 
judged a good plea in Horze & winſlades caſe, M. 6 fac. B.R. 
But in theſe things ſome take differences, and ſay , where a 
man hath the free-hold of the thing wherto the way is appen- 


dant or appurtenant, there he _ have an Aſliſe, and where 
: S not 
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6. Amendment 
of Waycs ant 
kridges, 


not an Action of the caſe. And where the way is wholy ſiop- 
ped there the party grieve ſhall have an Afiiſe, but where 
it is but ſtrained only, there an Action of the caſe; And 


where the ſtopping is by the Ter-tenant an Aſliſe lyeth, bur 


when it is by a ſtranger an Action of the caſe lyeth: And 
where one doth not repair ſo that I cannot paſs, there I muſt 
havean Acton of the caſe, but where he doth ere& or levy 
any Nuſans in it, I muſt have an Aſliſe, F. v, B, 183, 184. 
Br. Nuſance 13. Dyer 250. Coo.5.73.27 H.8.27. 14 H.8.31: 


Amongſt Copy-holders whe.can have no Afliſe nor Aion. 
of the Cale for wrong done in their waies , it is uſuall to en- 
quire at their Courts, and to pain the parties that do wron g, 
and to aſſeſs the pain, for in this caſe they may do fo, becaute 
they have no other remedy, Kyrcb. 35. 


All men that have Ditches adjoyning to the high waics, 
are bound to cleanſe them, though there be no Preſcription a- 
gainſt them for it: (But for the Ditches that do not adjoyn, 
thoſe they are not bound to cleanſe, unleſs there can be alled- 
ged ſome Preſcription agaiuſt them in it.) And it ſeems to me 
by che fame reaſon, that thoſe that have Trees whoſe boughs. 
do over-hang and annoy the high-waies, are bound to lop. 
them ; yet the opinion of Retill is contrary, in 8 H.7.5. Put 
now by the Statutes they are-bound to ſcoure their Ditches, 
and cut their Trees and Buſhes, under pain of ten ſhillings for 
every default, 8. H.7.5. 


The Conſtables and Chu: ch-wardens. of every Pariſh with 
fome of the Pariſhioners muſt upon Eaſter Tueſday or Wed- 
neſday , yearly appoint and chooſe Surveyors for that year, 
for amending the high-wayes.; Thoſe Surveyors ate'to ſee to 
the amendment of the waies, and for that end to require the 
aid and help of the Neighbour-hood, according to the Sta-. 
tutes, which ſee at large, 2. & 3. Ph. & IM. cap.8. 18 Eliz. 
Ccap.9, 3 74c.cap.19. 

If a man incloſe the highway and make it his own ground, 
he muſt argend it himſelf, and the Pariſh need not to amendit, 
Tr:10.(ar.R. Curia B.R, in Sir Edw.Duncombes caſe. By 
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By the ancient common Lawes Villages are bound to re- 
pair their high-waies , and may ;be puniſhed for their decay, 
and if any do break down, ſtraiten,corrupt, or marre the high- 
waies, he is puniſhable in the Kings Bench, or before Juſtices 
of the Peace O yer and Terminer, Leer, or the like, 27 Afſc 63. 
Cromp.Iur. 76. | 


So all Purpreſures or Nuſances made upon the Kings high- 
way by land or water, to the damage of the King and his peo-- 
ple, is puniſhable there, 1dem. | 


And he that hath land adjoyning to any high-way,, by the 
common Law (before any Statures) was and is chargeable 
of common right to cleanſe and ſcoure the Ditches adjoyntng 
to the high-way, H.$.7.5 Broo.Nwſance 28, 


By an ancient Statute the high-waies from one Market 
Town to another ought to be enlarged, and all the” Bu- 
ſhes and ſmall Woods neer it to be cut down, that there be 
no lurking places for Theeves within two hundred foot of et- 
ther ſide; And if by default of the ſame any Robbery were 
done, the Lord of the place ought to anſwer it ; and if any 
Murther the Lord ſhall be fined. And ſo the waies within the 
Kings Forrefts and demean Lands ought to be enlarged; And 
by the ſtatute it is provided, That if a Park be taken from the 
high-way. the Lord ſhall ſet his Wall or Pale two hundred | 
foot from the high-way, or that he make ſuch a Wall, Dike, . 
or Hedpe that offenders may not paſs ro and fro to do evil), 
Stat. of Wincheſter, 13 Ed.1. cap. 5. 


If Pridges be decayed, and anyone or moreis bound by Petiibus repa- 
Preſcription to repair them, he or they ſhal be compelled to it. ow Pon oge. 
And for this purpoſe it ſeems is the ancient Writ in the Regi- : 
fter, called Poxtibus reparanais, which is a Writ directed to the 
Sheriff, to will him to command one or more to repair a Bridg 
to whom it belongeth. And for this was the Pontage, which 
doth ſignifie either a pI” 4 towards the maintenance 

2 or 
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Clair, 


Dudi'nplex, 


or re-edefying of Bridges, or a Toll taken for his purpoſe, of 
all thoſe thoſe that paſs over Bridges, #eft.2 cap. 2. 39 Eliz, 
chap.24.( romp. 1nri/d:fol.199.Regiſt orig. fol.153. 


. Four Juſtices wherof one of the 207um may take order for 


amendment of Bridges in the high waies, and compell them 
to it, that ought to amend them: And if it be uncertain who 
_ to do it, they may ſet a rate upon the Neighbour-hood, . 
and make them do it, and appoint Surveyors to ſee it done: 
But no man unleſs it be in this courſe ſhall be diſtrained to 
make any Bridges but ſuch as have been uſed todo it, Star. 
22 H.8.cap.5 9H-3 cap.1$5. 


See who ſhall milntain Edex and Preffback Bridges, Star. 
43,E1;z.2.cap.16. Newport rnd Carlioa Bridges, Stat. 39. E- 
liz.cap.23. Wilton Bridge, 39 Eliz. cap. 24. Rocheſter Briage 
in Kent, Srat.g.N.5.cap.12.18 Eliz.16. 27 Eliz.25. Stamford 
and Culhemford in Oxfordſpire, Stat. 8 H.6. 28. (hepſtow 
Bridge in the Counties of Glocefter and Iſunmeth, Stat. 18. 
£152.17. 3 14c.23. Cardiff Bridge in the County of Clamor- 
gan, Stat.23.Eliz 11. Vpton upon Seavern Briage, 3 Jac. 24, 
Sranes Bridge in the County of Middleſex, Stat. 1.H. 8; cap. 
9: The Bridges. over the River of Lee, Stat. 13. Eliz cap. . 
13, 


Vide Diſſent. Diſcontinuance. Entry. 


T is a challenge by any man of an Intereſt or ownerſhip af 

a thing, that is in the poſſeſſion of another, or at leaſt our 
of his own, and this is either aQuall or by Deed, as by Action 
(5) when a man doth bring his Action for the thing he claim 
eth,or by Entry or Sciſyre(;)when ane doth enter into or ſeiſe 
the thing he. doth ſo claim: Or elſe ic is verball-(s) when 
one doth: by words claim and challenge the thing that is ſo 
out of his poſſeſſion. And this is ſomtimes to Lands and ſom- 
times.{0. Goodsor Chartels : Alſo ſome diſtinguiſh claim in- 
| | , to 


of 


Part II. The Marrow of the Law. y 117 


to Expreſved and Implyed;for which ſee infra, & («fo auper Lit. 
251.6.Terms ley: PloW:359.Lit:/eft:442.Lit:ſet:419,420: 


And continuall Claim is a frequent Claim, or a Claim made cninual 
once every year and day at the leaſt, unto ſome laxd or other claim. 
thing, by which means the Entry, or property of him that 
hath right is preſerved , and a miſchief prevented : So thar 
this doth nothing differ from Claim, but that Claim is bur 
once only, and continuall Claim is and muſt be re-itterated 
and renewed once in every year at the leaſt , for in their ef- 
fe&ts and operations they both ag: ee for the moſt part, Lir: 


ſet:41 4.429. | 


And note that by Claim in- moſt caſes of land is under- 
ſtood aClaim with an Entry into ſome part of the land, or at 
leaſt  neer approach thereunto ; for a Clath is ſo to be made 
of land; v:z. In and upon ſome part of the land, or within 
view of it, unleſs it- be in ſpeciall caſes of fear, &c. and there 
it may be made in view ora far off, as the cauſe of fear and 
danger is, Coo:ſuper Lit:254-.4 b. 


And note alſo that this Claim may be by an Acton brought, 

as if the Diflciſee br:ng an Aſliſe, this is a Claim for lands: 

_ And if the Goods ofa Villain be diſtrained before the Lord 

ſeiſe them, the Lord may have a Replevin, and by the bringing 

of this Action as by a Claim, the property of the Goods is ve- 
ed in the Lord, Coo:/wper Lit: 263: 4. ; 


The effe&t and operation of the Claim is divers, and he The efetts ard 
that doth make it hath therby great advantge, for by it in operations of 
ſome caſes he ſhall avoid a diſſent of lands, and therby in ſome #5 £19#/7. 
| other caſes, he ſhall have bis Title which otherwiſe would be 4* ** © nm 
loſt ; and therfore ſuch Claims in judgment of Law amount 
to an Entry in Law, and will preſerve the right of Entry to 
him that maketh ic , notwithſtanding there be any Diſſeiſons, 
Diſcontinuances, Remitters, or Diſſents by any Diſſeiſor, In- 
trudor, Abator, &c. or their Feoffee or Donee, within the 
year and day: . As where a man hath Right and Title to enter 
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into any Lands or Tenements, wherof ano: her is ſciſed in fee, 
or fee-tail; As ifT be diſſeiſed, or my Tenant for life or years 
make a Feoffment in fee, wherby he do forfeit his land, and! 
having Title to enter do make continuall Claim (5) I claim 
the land within che year and day before the death of the DIf- 
ſeiſor, or the Feoffee ; In this caſe I or my Heir if I dye may 
enter notwithſtanding the Diſſent. (a) But if the Diſſeiſor - 
dye ſeiſed, his Heir within age, and by office the King is inti- 
tuled unto the Wardſhip of kim ; in this caſe I cannot enter 
upon the King, but muſt have other remedy, Lit: cap: Conti» 
wuall Claimintcto. (a) Fitz continual ( laim 1. 5 Ed: 4. 4. 


And they both do defeat the Eſtate unjuſtly gained , and 
put the party that claimeth in poſletlion fo, that if the other 
occupy the thing, after he may haveeither an Aſliſe againſt 
him, or an Action of Treſpaſs, or forcible Entry , as if he 
were in the actuall poſſeſſion of it ; For ſuch a Claim being 
an Entry in Law, is as ftrong and as forcible as an Entry in 
Deed, and that as well in the hands of one that hath the 
land by title, as by wrong , and therfore fuch an Entry in 
Law will avoid a Warranty, But yet this continuall Claim of 
the Diſleiſee ſhall veſt the poffeſtion and feifon in him only 
for his own advantage, and not his diſadvantage : And ther- 
fore if he bring an Aſſiſe, and hanging the Afſiſe, he make his 
continuall claim otherwile : or by the bringing of the Writ 
which doth amount to a continuall Claim in Law , this ſhall 
not abate the Asſiſe , but he ſhall recover damages from the 
beginning: And as.often as he which hath right of Entry 
making ſuch Claim, and the other doth continue the occu- 
pation ſo often he doth wrong and diffeiſons to him , and ſo 
many Actions of Treſpaſs he may have, and recover his coſts 
and. damages; or may have an Action upon the Statute of 
5A. 2.cap. 7. In which caſe he ſhall recover damages for the 
firſt wrongfull Entry, but not for the mean profits: or ma 
have an Action on the Statute of 8 H:6. cap: 9. In which caſe 
without any Regreſs he ſhall recover trebble damages as well 
for the mean occupation as for the firſt Entry, Coo: ſuper Lit: 
253,254- 11 H:6.51. Lir:/eft:430,431. Coo:ſuper Lit:263. 4. 
Lit:{et:430, Co:ſmper Lit:257. This 
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This Claim doth ſomtimes alſo prodace « Forfeiture of E- 


ſtare, for an Eſtite may be forfeited by Claim in. two ſorts 


oe 


. may be forſei- 


Either Expreſſed ; As if Tenant for life will in Court of Re- **4 *) Claws, 
cord claim fee, or if Leſſee for years be ouſted, and he bring 
an Asſiſe wt de /ibero tenemento': or Timplyed; asif in a Writ of 
Right brought againſt him, he will cake upon him to joyn the 
Miie upon the meer Right,which none bur Tenant in Fee-ſim- 
ple ought to do . So ir Leflee for years looſe the. land ina Pre- 
cipe, and bring a Writ of Error, for Error in Procels, this is a 
fortciture by Cleim implyed, Coo ſuper Lit: 254 .b. Fitz; Judg- 


ment 2.37-Fines 120. 15 Ed:4 29. 2 H:6.9. 16 Af: þ. 16. 


* By the claim of Goods the property is altered and removed ,; ,, G,,4; 


from one to another ; As if my Villain have Goods , 
which by | aw are mine ; now after I have made my Claim to 
them, and ſeiſed ſome part of them, the property ſhall be ſayd 
to bein me: So ifthe Wardſhip of a body belong to me, and 


aid Chattels, 


L by words claim the Ward being penny L lay no- 


hands on him, yet by this he ſhall be ſayed to be (ciſed. And 
ſo in other caſes where claim is neceſſary, by the Claim the 
forfeiture of the Goods is prevented ; vide infra. Fitz: Reple- 
via 43. 9 H:6. 25.42 Ed:3.18.Coo:ſnper Lit.118. þ. 


If two Lords of two ſeverall Villages or Mannors have waſts 
or fields adjoyning tog2ther parcell of their Mannors ; And 
there,is nv inclolure or ſeparation between them, burt.the 
bounds and circuits of each Mannor are known, and there is 
in that waſt or field a Common becauſe of Neighbourhood, 
for the Tenants of both Mannors ; In this caſe the Lords and 
Tenants of either Mannor may incloſe their own, and divide 
themſelves from the other ſide, and fo make an end of their 


3, there aud. 
In what caſe 8- 
thers may 11> 
cloſe 816 a- 
gainſt another, . 
aud where not.. 


inrer-commoning without their conſent, alchough their ſide- 


incloſed be the geeatelt part, (0:4.38, 39 9.113.7.5. 
In caſes where the owners ofthe land have been uſed in a 
place to incloſe their own land in the field, and to relinquiſh 


and waive their Common in the reſt of the field, and have- 


kept out the Commoners, ſo that they bave not taken any 


Common 


How an Eſtate 
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Common in the incloſed ground, there every man may incloſe 
his land at his pleaſure : But where the reſt ofthe Commoners 
have been uſed to take their Common and put in their Ca:tell 
inſuch incloſed grounds, notwithſtanding the Incloſure from 
harveſt till ſowing time; in this caſe no man may incloje, al- 
though he would waive his Common in the field belides : And 
yet if in ſuch a caſe there be an ancient Incloſure taken out of 
the field held alwaies in ſeveralty , this may be kept incloſed 
alwaies, Coo.7.5. 


If ewo men have inter-common, the one in the ground of 


another, they may by agreement incloſe and ſeclude one ano- 


ther ; but one of them alone cannot incloſe and ſeclude the 0- 
ther without his agreement , although he waive and retuſe his 


- Common in the ground of the other ; neither when the one 


hath incloſed, may the other incloſe without mutuall coa- 
ſent: Alſo the owners of the Soil and the Commoners alto- 
gether by an unanimous agreement may incloſe any Commons 
whatſoever, C:7.5. Broo:(emmon 47. 


If the Lord make a Feoffment of parcel] of his Waſt, it 
ſeems the Feoffee may incloſe 1t ; and that this is a kind of Im- 
provement of the Lord; but then it muſt be.in caſe where an 
Approvement is lawfull : So.if a Lord have a great Moor and 
infeoff another , of a hundred acres of tke North- ſide therof, 
the Feoffee may incloſe it, or the Lord may incloſe the reſi- 
due, Fitz:Garanty de Charters 31.Dyer 372 .Þ.1 0. 


If one have an ancient ſleigh for Cattellin a field upon his 
own land wheron he hath been uſed to keep them, and to drive 
out Cattell of other men that come within it; It ſeems in 
this caſe he may incleſe this Sleight. Per ?uft. lones 6.(ar: at 
Glouceſter vAſſiſes. 

If the Lord have Common in the Soil of the Tenant held of 
bim, the Tenant in this caſe may incloſe a part of his own Soil, 


. foas heleave ſufficient , by the Statute of Improvement , al- 


though it ſpeak only of Lords, Broo.Commons 22, 
In 
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- Inall caſes where a Right or Title of Entry is come to any mhere and in 
man , and nothing doth hinder but he may enter intoit, or what caſe a 
make his claime to ir, there he mult ſoe do before he ſhall be ng. or Entry 
ſaydto be in aQuall poſſeſſion of it, or before he can grant it LO 
over : But where the party that hath right is in poſſetſion al- © "= 
ready, or where an entry or claime, cannot be made, Contra. 

As if a man difſeiſe me ofmy Land, or I make a feoffment in 

Fee of Land in poſſeſlion, upon condition , andthe Condi- 

tion is broken : or my Tenant in Fee-timple do Alien in Mort- 

maine : or my Tenant for life , do make a Feoffment in Fee, 

(in both which laſt caſes he doth forfeir his Eſtate) now in all 

theſe caſes, I mult either make an atuall entry upon the Dif- 7, r.ands. 
ſeiſor , Feoffee, and Tenant; or I muſt make my clayme to 

the Land( which is raxt amount ) before the Law will adjudge 

me to be in auall poſſeſtion: And the ſame Law is where 

one doth grant an Advowſon, Rent, Common, Reverſion, or 

any ſuch like thing which doth lye in grant, upon condition, 

and after the condition is broken: now in this caſe alſo the 

Grantor muſt make his claime to this thins before it ſhall be 

ſayd to be in him. But if aFeoffment be made on a- Collate- 

rall condition, and the Feoffee make a Leaſe to the Feoffor, 

and after the condition is broken; in this and ſuch like caſes 

where the party hath it in poſſeſſion, he need not make any 


entry or clayme. L:r. SetF. 436. Coo. 1.157. 


Ifa Tenant in tayle make a Feoffment and diſcontinue the 
Eſtate tayle and then dye, in this caſe, theiſſue of the tenant 
in tayle muſt claime , if he will prevent the inconvenience of 
a diſcent, for after a dying ſeiled of the Feoffee , the iſſue 
capnot enter, but is put to his Formedon , Vide Di/continn= Pp”, 
ance. See Litt. Seft. Diſcontinuance. it 


| Ifa man ſeifed of Land in the right of .his Wife and make 
a Feoffement in Fee on condition, and the Husband dyeth, 
and the Condition is broken ; and the Heyre enter, as he 


muſt, in this caſe the Wife need not claime nor enter to bring 
Te her 
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To goods. 


her Eſtate to her for the Law doth veſt it in her without any 
claime.Coo. /uper Litt.202.4.Co0:8.43:44. 


Infants, Feme-Coverts, perſons de non ſane memory, beyond 
che Sea, or in Prifon, whiles they ſo continue , need not 
make any entry or claime. Vide /nfra. | 


If a Fine be levyed of my Land, in this cafe if I will pre- 
vent the Barre, I muſt make my claime to this Land within 
five years after the Proclamations had, made or certified , or 
elſeIam barred of my Land for ever; For which, See Fines. 
Stat: 4. H. 7. cap. 24. 


If a Lord have right to the Goods of his tenant , becauſe 


| he iis villaine, he muſt clayme or ſeiſe the Goods, ere he ſhall 


Within what 
time ſuch claim 
ſhall be made, 
& ſuch claime 
is good being 
made within 
the time. 
#here wor. 

Is Laxds. 


be ſayd to have the propertye : if I have right to the Ward- 
ſhip of a Body , I muſt lay hands on him, or clatme him,ere 
I ſhall be ſayd to be ſeiſed of him. So ifmy Goods be taken as 
wayffes, or eſtray , or wreck,in this caſe , I muſt claime them 
within a year and a day of the ſeiſure, orelſe 1 ſhall looſe 
them for ever. Coo:/uper Litt.118.6. (v0.5:107. 


After a Right or title of entry acrewed , it is good policy 
to make a mans claime or entry as ſoon as he can. For 
if a Fine be levyed of anothers Land according to the Sta« 
tuce of 4 H. 7. ( as moſt Fines are at this day ) he that hath 
right muſt enter or make his clayme within five yeares after 
his right or title acrewed ; or elſe he is barred, not only of his 
right of entry, but of his right to the Land for ever. But if 
the Fine be a Fine at Common Law, and not with Proclama- 

tions, in that caſe he that bath right muſt make his clayme 
within a yeare and a day after the Fine levyed , or clic he is 
barred for ever, See Fines.(,00.9.105. Dyer 3: 72,224. Coe. 5. 
107: 8, 101. 


1A 
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If a Judgement were had in a Writ of Right and executidn 
thereupon, and another man hath right to the Land, now 
he muſt have made his claime within a yeare and a day of the 


ION, 


% 


If I be diſſeiſed ofmy Land , and thereby put to « Right of 
entry : now in this caſe, by the Common Law, I muſt make 
my claime'or my entry within a yeare anda day, ( The 


day wherein the clayme was made being accounted one) of 


the diſſciſon , or elſe if it happen the diſleiſor dye ſeiſed in the 
interim: I am barred of my Right of Entry, ſoifone abate, 
or intrude into my Land. Litr: Sr.421.426. 


So alſo if T make a Feoffment in. fee or condition , and the 
condition being broken , ſoasT have title to reenter , I muſt 
eriter within the yeare and day, elſe if the Feoffee dye ſeiſed 
within that time my title of entry is gone, and Iam put to my 
Action to recover the Land: But now by the Statute of 32. 
H.8:cap.33. incaſe of Diſleifon : 'a Diſſeiſor muſt be' in five 
yeares quiet poſſeſſion before bis dying ſeiſed can hurt the 
Diſſeiſor : and then it may, and therefore after that time 
the Difſeiſor muſt make his continuall clayme : but the Law 
for Abators and intrudors, and the Feoffee of a Diſleiſor is, as 


it was before: Coo. /#per Litr. 283.Ploe. 47. 


But if I make my cfayme, and after the Diſſeiſor , or Fe- 
offee, &c. of the Diſſeiſor dye ſeiſed, this will not hurt me. 
Alſo if it happen that the Diſſeiſor, &c: do not dye in forty 
years afcer the Diſleiſon , If I make- my. claime before his 
Death ayeare and a day, and hedye within the yeare; this 
doth prevent the miſcheife of his dying feifed. Liter; Set. 


427. 


TEL If 


Judgement , or elſe he is barred for ever. (v. 5. 107: 8. 
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" Ifa Tenant a'ien his Land in Mortmaine, the Lord ifhe will 
rake advantage of the Forfeiture, muſt make his claime or en- 
try within a yeare and a day after the Alienation ; other- 
wiſe he is barred of his entry and Action for ever. Dyer 25. 
Continuall claime muſt be made once every yeare : and 
once every yeare doth ſuffice what ever happen. And there- 
fore , if he that hath right maketh claime, and the Tenant 
dyeth within the yeare and the day , this claime, though it be 
but once made ſhak| preſerve the entry,of him that maketh 
the claime: And ifthe Anceſtor or Predeceſfor clayme, and 
the Diſſeiſor dye,and then the Anceſtor or predeceſſor dyeth, 
now his Heyre or Succeſſor may enter. But if the Anceſtor 
or Predeceſſor mak? a continuall claime, and dyeth, and the 
ſonne or ſuceeſſor make no continuall claime, and within the 
ycare and day after the claime made by the Anceſtor, the 
Diſſeiſor dyeth, this ſhall take away the entry of the ſonne 
or fucceſſor, for that the'diſcent was caſt in his time. Coo./uper 
Litt. 250. 251: , 22 H.6.37.15.Ed.4.22. 
9 Eſtovers, This word doth ſignifie nouriſhment or maintenance, & is 
x ſometimes uſed for that ſukenance that a man taken for fc lony 
is to have forth of kis lands & goods for himſelf and his family 
du; ing his {mpriſonment : And ſometimes for an allowance of 
meat gr cloth:But moſt commonly it is uſed for certain allow- 
ances of wood to be taken forth of another mans wood : And 


it is moſt "ot. where a man hath right ro cut & take houſ- 


boot, hay-bgt, and plow-boot to expend and uſe in and up- 
on his houſe 9nd tenement in-the wood of another man. And 
W this is either Certain (3) ſo many loads, or the like : or Incer- 
tain, ſo mactras he ſhalldpend'in ſuch a houſe, or the like. Al- 
ſo it is Appendant, or in Groſs. eſtm.2.cap.15.Terms of the 

Law,F.N.8B. 181.28 4.8.28. | | 
7's eds. If, my-goods be ſeiſed as Wayffes , or efray , or wreck; In 
_ this caſe 4, muſt clayme. them within a yeare and a day of the 
ſcifing of them - firſt, or elſe 1-ſhall looſe them ; but the Lord 
is not bound to this time for the goods of his villaine,nor for 

the body of his Ward. Cv. 5: 107. | 

8; what fer- The party himſelfe that hath right either immediate or re- 
/0n; {ich 1-98 gngte , may and muſt in moſt caſes make his clayme or entry 
0 


Part LI. 


rotheLand ; 
vant or Deputy, for 2 per alterum facit , per ſeipſum fa- 
cit. And therefore if the Maſter ſay to his Servant , that he 
dares not come tothe Land , or any part of it, &c. and that 
he dareth goe no neerer then ſucha place; and command 
him to goe thither, and make hisclaym , and he do fo, this. 
is good, though the ſervant do not feare at all. Zitr. /efF, 


432, 433. & { vo. ſuper Cro. & fol. 245. 4. 


The Marrow of the Law. 
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If an Infant or any man of full age have any right of entry 
into any Lands, any ſtranger inthe name, and to the uſe of 
the Infant , or man of full age may enter into the Lands, and 
this regularly ſhall veſt the Landsin them without any com- 
mandement precedent, or aſſent ſubſequent. Omni enins 
ratihibitis retrotrahitur & mandato equiperatnr. But incaſe 
ofa Fine , a ſtranger without authority preſent , or ſubſe- 
quent agreement , cannot make a clayme to avoyd. Andin 
all caſes where one hath a righc orticle of Entry chat is in 
ward, his Guardian in Chivalry or Socage may enter for 
him. Fitz, Releaſe 28. 7 Eaw. 3. 39. 10 H. 7, 12.{ 00,9,106; 
a. & ſup Litt. fe 245. 4s Mp 

If the caſe be ſo with a man that he dare not, being for- 
bidden by authority to go abroa.j , or cannot being ſick, and 
not able to goe to the Land ; Ifinthiscaſe he command his 
ſervant to make a claym for him , and the ſervant is afraid of 
beating , mayming , or death, and goeth as neer the, Land 
as he dareth , and there doth make clayme for his Maſter, 
this is good, and will ſuffice ; for /mpotentia excuſat legem : 
But ifthe Maſter in that caſe were in health, and mighr goe 
eo part of the Land himſelfe , ſuch a claym by his ſervant will 


not avail him, Lite. ett. 434. 


Alſo in ſome caſes he that hath right, and cannot enter,yet 
may make this claym : As he in Reverfion, after an eſtate for 
yeares ( and as (ome hold after aneſtate for life.) by Statute 
Marchaar, Staple, or Elegst, may enter to-make a clayme to 
| | ' prevent 
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and this he may doe in perſon, or by his Ser- may be, 67 ſball 


be made, and 
When (uch 
claym 3s good 
by ſuch perſons, 
& there not. 


To lanis. 
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1n what jlate 
(«ch claim ſhall 
be made, and 
when it is well 
done in ſuch 
place gr not. 


prevent a deſcent', or toavoyd a Collaterall warranty # Bue 
none but ſuch as have right or title of entry can make this 
continuall claym. Coo. ſaper Litt.250.6,251.6. 


If a Fine be levyed of my Land, any man may enter, or 
make claym for me and to my uſe to avoyd this. Fine , by au- 
thority precedent from me ; and without authority alſo, if 
1 doe afterwards agree to it within the five years , but not 0- 
therwiſe. 


A Guardian for Education,or in Socage may enter or make 
clayme in the name of the Infant that hach right wichour 
any, commandement precedent , or aſſent ſabſequent, in 
reſpeR of the privity is between him and the Infanc, 


The Chapter incaſe of a Deane and Chapter, nor Comi- 
minalty in cafe of a Mayor and Cominalty in the vacancy of 
the Deane or Mayor cannot make any elaym , for they have 
not ability nor capacity to ſue or be ſued, and entry and con- 
tinuall claym muſt alwayes purſue the Action. Coo. /wp. Lit. 
263, b, 2 

The party himſelfe that hath right co the Goods or Chat- 
tells, or his Deputy or Servant, or any other in his behalfe 
by his precedent appointment, or aſſent ſubſequent, may 
claym or ſeize goods that he hath right unto, and it ſhall be 
good ; for ſuch perſons may claym Lind : « fortiors then, 
Goods. Vide ſupra: 


He that is to make any claym or entry into Lands, if bebe 
not afraid , isro goeto the Land , or ſome part of it : and if 
by his entry or claym he be to deveſt any eſtate that is in a- © 
nother,he muſt enter into ſome part of the Land ; but if it be 
only to bring him-into atuall poſſeſſion , and not to deveſt 
any eſtate in another, he may doe it in view; but if he dare 
not.come to, nor in view ofthe land , he muſt come as neer it 
as hedare, and make his claym there, 9 H.4,5. 11 H.6.51, 
Coe. ſuper Litt. 252. 254. ; 
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Ifa man have cauſe to enter into any Lands or Tenements 
which are in divers villages in one County, if he make his en- 
ery into the Land within one Village in the nawe of all the 
reſt hee hath right toenterinto, within all the. Villages of 
that County , this is good for all the reſt: But if it be! in di- 
vers Counties, he muſt make divers Entries : But if three (e- 
verall men diſleiſe me of three ſeverall acres ({ though in the 
{ame County ) : Or if one man difſeiſe me of 3. acres, & let- 
teth it to three ſeverall men for life : or one diſſeiſe me of one 
acre at one time, and another acre at another time, in all 
theſe caſes my entry muſt be ſeverall, elſe ic will ſerve only 
for ſo much as Ienter into : But if 1 infeoff another of one a- 
cre 0: ground upon condition, and afcer I infeoff him of a- 
nother in the ſame County on condition, and both conditi- 
ons are broken, anentry into one ia the name of both is not 
ſufficient ; butanentry into one part in the name of all ſub- 
jeR to one condition is good, although there be divers par- 
cells in divers Towns. And according to this pattern ( as it 
ſeems ) aclaym-muſt be made. 7 Af. 18, 12 £4. 4.10. 36 H, 
6. 27. Dyer 337. 11 H. 7.25. 


But ifit be ſo that the party in poſſeſſion do lye in wait, or 
have threatned co kill, beate , or mayme the party that hath 
right if he come upon the Land, ſo that he is in feare of his 
life, and he doth not dare to go igto any part ofthe Lands ;- 
there he may come as neer it, within the view of ic as he dare, 
and claim it, and this is good enough, Lite. /e, 421. 


If one have cauſe to clayme or ſeize the body of a man or 
woman-child for his Ward, it muſt be in his preſence by 
words , or elſe by laying hands apon him : But the Lord may 
claim his Villains goods in ary place where he findes them : 


To Lands, 


To goods , 


and ſo may any man in any other caſe. 3 H.4:15.Fitz; Barr: where the cone 
217,Do@: & St:fol.139. | tinuall claim 


If a man have right or title to enter into any Lands/or Te- 


of birs which 
hath right or ti- 
tle ſhall avoid 


nements whereof anocher is ſeiſed in fee, orin Fee-tayle,, if , j/2/cep. 


Ee here wot. 
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Where the claim 
of one ſhall a- 
vadle another, 
where ar. 


he which hath title co enter makes continuall claym to the 
Lands or Tenements before the dying ſeiſed of him which 
holdeth them, then albeit ſuch Tenant dyeth thereof ſeiſed, 
and the Lands do diſcend to his Heyr, yet he that hath made 
this claym , or his Heyr if he dye enter into the ſame Lands, 
and the force of the diſcent is hereby avoyded. Lzer, /e#. 


414, 415: 


As if I be difſeiſed, or. my Tenant for life alien in fee, 
and I make continuallclaym to the Lands in the life of the 
Difſeiſor, or Alienee, ifafter the Diſſeiſor or Alienee dye 
ſeiſed , and the land diſcend to his Heyre, yet I may enter 
upon the poſleſſion of the Heyr and avoyd this diſcent : ſo if 
the Diſfeiſor, or Feoffee , &c. of the Diſlciſor diſſeiſed , yer 
my right of entry by this claym is ſaved, | 


If thece be Tenant for life, the Remaynder for life , the 
Remaynder in fee , andthe Tenant for life alien in fee, and 
he in remainder for life maketh continuall claym before the 
dying ſeiſed ofthe Alienee, and after the Alience dye {eiſed, 
and after he in remainder for life dye before any enrry by 
him made : now in this caſe he in remainder in fee ſhall have 
beneit by the claym of the Tenant for life , and he may enter 
uponthe Heyr of Alience, and ſo may he in Reverſion alſo : 
And if two Joynt-tenants be diſleifed , and one of them doe 
make continuall claym, and dyeth , the ſurvivor ſhall have 
the benefit of this claym: But if the Tenane for life doth make 
continuall claym, this will not avayle him in the remainder, 
unleſſe the Diſleiſor die in the life time of the Tenant for life. 
Litt. ſet. 416. & Coo. [nper Cre. 


The c|avm of the Lord ſhall availe the Tenant that is a Co- 


' pyholder, ſo likewiſe ſhall the claym of the Copy-holder a- 
_ vailethe Lord : So theclaim of him in Reverſion or remaind- 


er ſhall availe the particular Tenant, and the claim of the 
particular Tenant availe bim in remainder or reverſion : For 
which ſee more in Fines. Plow. 359. 


It 
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Ic is where one hath 0: i: ted, or negleRed to make his Nea-cleim. 
claim inthecime and manner the Law appointed him, then 9# aches e 
this may be (hewed or pleaded againſt him, to bars himof = 

the ching he doth challenge, or would have. Stat de 34. Ed: Prong. Pkg 
2. 16. Crempt: Jur. I 44» = 0u nemy. 
[t an Infanc be diffeifſed, and the difſeiſor during the time 
ct the Infancy dye (eifed,this will not prejudice the Infant, 
alchoogh he made not hie claim in all char cime,bur he may 
enter when he comesto Ape : Soifa Fine be levied of his- 
Land daring his minoriry, and the proclamations and five 
years bz pafſed;and in all chistime,he tath made no entry, 
nor claim,this will not hurc him for he (hall havefiveyears jj jc 
afcer 1e come to Age co make his claim. Fide Fines. Cont $8. p 
109,& Lin: 8.F: 02, 
If there be Tenant in rayl,the Remainder in Fee,and the 
Tenant iniayl levy a Fine with groclimations, he in the 
Remainder dye, his Heir wichin Age; and after che Tenant 
in tayl doth dye without Iſſue, fo that the title doth acrew 
tothe lnfant,and five years incurr,anpd yet he iswithin Age: 
now in this caſe he (hall not be hure by bis non-claim in 
theſe five years, for he ſhall have five years afcerbe come to 
his ful age.D yer.133 a, | : 

If a man be dfl:ifed of Land he bath inthe right of his Feme Covers, 
Wife,ard the diffeifordye during the Coverture, and no 
claim is made by the Hasband; now in this caſe che non- 
claim of the Husband {hill not prejudice the Wife, though 
- it do barr him; And if a Fine be levyed of any Land which 
is the Lind ofa Feme Covert, within the Scat: of 4 H: 7. in 
this caſe thoug? the Husband make no claim dating the 
Coverture.yetchis (hall not twre che Wif-,bur ſhe (hall bave 
tive years to makeher claim or cntry afier chedeath of her 
Husband: Butifthe Wife whiles ſhe was (ole (if ſhe were of 
full Age )werediffeiſed, and 3fter take a Hysband that doth 
not make hi: claim. or enary, but ſuffer a diſcenty, new this 
laches of her Huzband ſhall prejudice her, and barrher of 
eniry after his death. Coo: 100 g H: 7.24.2 Ed.y 25.7.Ed 4 


7. Lin: SH: 403. 404.20 H: 6. 28- 
Va It 
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Home de nonſe- | Tf a man de non [ane memorizthat hath not intelligence and 


ne memor. 


Home en priſon, 


Home ultra le 
mere. 


reaſon, be diflziſed , have any right or ticle to enter into 
Land,and do not make hisclaim, bur ſuffer a dying (eiſed, 
if al! chis be daring che time of his diftemper,this lackes of 
his (hill not hart him at all. See Nonſane memvri.' Coo. $. 
$ 0O.. i 

If a min be I-nprifoned, and he be difleiſed, and che diſ- 
ſcifor dyeth ſeiled,during the time thed (C(eifee is in priſon, 
whereby the Tenem:nts diſcead tobe Hiic of the diffcifor, 
this diſcext, or his non-claim will not hart the diffeiſee 
which is in priſon: But if he were at large at the time ot the 
difſeifon, Or 2t any timeafrer, before, or atthetime of 
the dying ſeiſed of che difſeiſor,here his non-claim wil barr 
him: Plow. 360.600:ſuper Litt: 259 a. 9 H:7. 24. 

If a man beout of the Realm,in+he Kings (erviceyfor the 
buſineſs of the Realm, or otherwiſe, if ſuch a one be diſ- 
ſciſed when he is beyond che Seas, and the difl:ifor dyeth 
ſciſed,the difſcilee being Ril out of the Realm, his laches of 
entry here ſhall notprejudice him, neicher thall his difcene 
grieve him: But if he wereinf/a quatzavr maria at thetime of 
the difſeiſon, or at any time after, before, orat the time of 


_ thediicent, contra Litr.9. S:&: 439. 440. 


A! auters, 


DiſclaitRer. 


If a Biſhop, Parſon, Vicar,Prebend,or Abbot dye,anJd du- 
ring the Vacancy,one enter into any of the Land belonging 
co the Biſkeprick, &c-. and claim it to him and his Heirs, 
anddyeſeiſed of rhac Eftate, and irdiſcend to bis Heir du» 
ring the Vacancy:now this diſcent and laches wil not hare; 
but the Succeſſor may enter notwickhftanding. Soif a uſur= 
pation-be had co a charge in time of Vacation,thiz ſhal not 
prejudice the ſucceſſorto put him out of poſſeffion, bur 
that at the next avcidance he ſhill preſent. Litre Sef: 443. 
Coo: ſaper ceo. 


Itis where a man doth not challenge , but deny that 
whichis his: orivſs a plea containing an expreſs devyal, 
or refuſal. And this is ſometimes in the Tenancy, ſomtimes 


in the Seigniory, ſometimes in the Blood , ſometimes of 


(390ds, 


—_— ads. CO IEI—_ 
—  — 


Part Il. The Marrow of the Law. T—=—_ 


Goode, As wherethe Lord diſtraineth hls Tenant, and he Des terre. 
ſuech a R-plevin,and the Lord avoweth che taking of ie,by 
reaſon that heho!deth ofhim , if the Tenant in this caſe 
ſay that he d:(claimeth to hold of himz this is called a D3/- 
claimer. And hereupon the Lord may bring a Wriz of right 
Jar Diſclaimer, and if it be fonnd againft the Tenant,heloo Right of Dil? 
ſech his Land for everyif che diſclaimer bein a Court of Re- = F 
cord,elſe heis tobe amerced for it only. So if a Precipe be 
bronght againſt ewo men for Land,and one of the Tenarts 
diſclaimetb, and ſaith that he is not Tenant thereof, nor 
doth claim any thipg therein, for the manner of diſclaim is 
ſuch. N:hil babet nec habere clamat in terra illa, nec die impetra* 
rionts brevw originalu predifa: habuit nec clamavit ſed aliquid in 
terra illa habers de advocat, &- diſclamat, now by this he looſeth 
his part of che Land, andtheorther Tenant ſhall have the 
whole. And if there be but one Tenant, & he doo diſclaim, 
the Wiit ſhallabate, and che D:mandant may enter into 
the Lanc. preſently, whether he have right or nat» Ard in 
this caſe the T:nant hath noremedy by Writ of error; to 
avoid his o-vp diſclaimer. 13 H: 9. 27.16.H: 9, 1., Weftme2. 
cap:2. Coo:3.26,Fitz: N: B 150.19 H 7.27. Coo:8. 62. 
A'lo the Lord may diſclaim of his Segniory, and in this 
caſeit he doſcin Court of Record,the Seigniory is cxtin& 
and the Tenantthall hold of the Lord nexr paramount che 
Lord that did ſo diſclaim by che ſervices he held before. 
Litt: Sc: 14.6. | | 
Alſo we may diſclaim in theblood , asin caſe where a 0f Blood, 
Nuper eviit is brought by one Coparcener againſt anos 
ther,the Tenant may claim by purchaſe, anil diſclaim in 
the bloodzand it ſeems if this be found againſt him,he loo> 
ſeth the benefit of the blood, and diſcert. F: N: B: 197:9. : 
Aiſoone may diſclaim his own gocds: Asifa man be Of 5%0ds. 
Indi&cd that hedid feloniouſly ſteal the goods of another, 
where in truth they are his own proper Gords, and the 
Goods are brought in Court,and ſet before him, and be- 
ingdemand«d what heſaith tochem, he doth diſclaime 
them; now hereby he hath loſt them co the King, as Goods 
confiſcate, although he be afterwards acquitted of the 
V U 2 YE 1 Fetony 


& 
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Fellony. Fitz Corone 355. Stamif* fol; 186. a. 
of Eſtates | Alfothereis adiſclaimer of Eltates, (which ſee more of 
in Wyre) Avif Lands b: given to Hitband & Wifein Fees 
crintay!, and the Huzband dyett:now the Wrecannocby 
any verbal wayver, or diſclaim:r in che Cuuntry, ArtiFb.- 
(ore any entrie made;ſhe (a1.h the doch altogerher waycand 
difclaim the ſaidE tate, and will nevertake, nor acc-pt 
thereof, yet the Freehold doth remain i her, and ſhe may 
enter when (he pleaſeth: Soa Charter of Fecffreut was 
made cofour, and feifon gelivered to three, jn the name cf 
all; and the fourth when he ſeech the deed, faith, hewill 
not haivegnor zccept it,and diſclaimeth;z yet the Freehold is 
in him, and he hai as much todo with cheLand, as che 
reſt Coo: 3. 26, | 
1 Cottage: | ACotageizalite Houſe newly built,that hath not four 
| acres of Land toit. Aid teis a Cotrager that doth dwe! in 
(ach a bouſe. 
What ſhall be | Abc uſe builc fince 31 Eliz: for habitation, or any build- 
(aid to bea Cor- Ingyor koaſing,made for other purpoſe,that fince chac time 
rage,and how the) hath been,or (hill be converted; or ordained to be uſed as a 
rs was momage _ — ne. as = nan is not al- 
-7.4, agned and 1:14 6> the ſame Cottage or building , 4 acies oi 
ſhal be paniſtes no at ihe leaſt, robe DE — = he Sea- 
|tute,or Ocdinance de terri9 menſurandy, lying neer co the (aid. 
|Cortage,being his,or her own Freeho!d,$ inhecicance,that 
doth encer or convert the Cottage or building , and to be 
continnually occupied, anJ manured therewith ſolong as 
the ſame Cottage ſhall be inhabited; is tobe acccunted a 
Cortage witiir this Scatute: wherein theſe things are to be 
known. 1-Ifa man convert that building whicb before 
this Stecute was one dwelling bouſe, into two dwelling 
houles; theſe are two Cottages puniſhable by this Statute. 
| 2:1If one build a new houſevpoen an old foundation inthe 
ſame quantity that theold was ; this is no Cottage within 
this Scatute, 3. If one build two diſlin& Cottages together, 
the one upon the old foundation, theother upun the new; 
tbat which is builc upon the old foundation is no Cottage, 
| bur that which is buils upon the new foundation is 2 Cor- 
tage 
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tage. 4 It ons build a houſe upon aa o!d and new foun- 
da:ion together, ſothetcheea:ire houſe doih tand upon 
\both together; chis's aCortage wichinthis Statue 5 +lf 
a man have a houlryand one hundred acres belonging co it, 
and heſcl the hcuſe from ctheLand , or the Linq trumite 
houſe,or ſe! all the land,and krep the houſc;: his is now be 


come a Cottage wiihin this Stature, And if a man er. & 


a houſe,and lay four acres to ir, and afcer take it away a« 
gain, now this is b:zcome a Cottage within this Sta: ure, 
6. Any houſe ordained or ere&:d for habitation, or dwe!« 
ling in any City, Town Corporate, Auncient Purrough, 
or Ma. ket=:own, or for the necefſary 2nd convenient has 
bicaticn cf any workmen in any n izeral woiks, . Cyals 
mins,quarries,or deifs of ſtone, or ſlite,or in or about the 
making ct bricks,tyle,lime, cr Coa!s: fo as the ſame buil- 


ding be nut above one mile diſtant from the place of the - 


ſame mineral,or other works, and be uſed only for the hz» 
bication of the ſaid workmen, ſhall not be accounted 2 
Cottage within this Scatute 7. Any houſe, mide within a 
mile of the Sea, orupon the tide of ſuch part cf any Navi 
gable River, where the Almiral cugbt to have Jariſdifi- 
on,ſolong 43 no other perſon ſhall dwel ther: in but a (at- 
ler,or man cf manual cccupaticnio, or for makingyor fare 
niſhing, or vittualling of any ſhip,o: V.f0.1 uſcd to ſerveon 
the S:a,nor made in any Forreft,Chaſe, Warren,or Park,fo 
long as no other perſon (hall dwel therein but an under- 
keeper,or Warrener, for che keeping of the D#er, or other 

gameofthe Warren, nor any other houfe made, ſolong 


23 no Other perſon dodwel therein, bug a common heard-- 


man or Shepkeatd for keeping the Cate] , or ſheepof the 
Town,or a poor,iame;iick, aged,or impotent perſon, js not 
to be acccunted a Cotage puniſhable by this Satute. BS. 
Any Cottagechac (hall be by order of the Juſtice of Afſlizz, 
atthe ATz:8, or Jilticesof the Peace atche Qoarter Seli- 
_©n8 by their order entred in op:n Aﬀeiz:y, or at Q a-tec 
'Seffions for any juſt cauſeupon complaine cochera , be de: 
creed to continuefor habitation, for folong time only as 
by ſuch decree chey areco.erated and limired, is not ro bz 


accountcd . 
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2. Inmates, or 
under*tenants, 
who they are; 
And how they 
ſhall be punifh- 
ed.redreſſed,or 
rollerated, 


verally,ic ſeems they are Inmates. Kitch: 45. 


accounted a Coteage againit chis Statute, 9g. And there 
fore if the Churchwardens,and overſeers cf a Pariſh, or the 
S-eater part of them, by the leave of ehe Lord, or Lords of 
the Maunor, whereof any waſt, or Common within their 
Pariſh is,or ſhal be parcel,and upon agreement befure with 
him, orthem, made in wricing,under the hands an4 Seals 
of the ſaid Lord and Lords, ſhall ſet up any houſein a fic 
place,wichin che (aid waſt, at che charges of the Pariſh for 
the habitation of che impotent pour of che Pariſh, by order 
of the Juſtices of Peace at their Q 1arter Scflivns, is nor a 
Cottage agzinſt this Law. 10. Theforfeiture of him that 
{hall ere& any ſuch Corcage,er convere any houſe intoſuch 
a Cortage,is 10] And the forfeiture of kim chat (hall after, 
ward willingly uphold and maiotain any ſuch houſe 
erc&:d,or converted is ;os. farevery moreth the ſame is 
continued, and theſe forfeitures are togO tothe King. Sat: 
31-Eliz Chap:7. Reſolved by the Judges,8 C ar:B.R.Stat:3 i.Eliz: 
Per Juſtice Bridgman. Stat. a.3 Eliz.chap:2.8tat:31Eiiz, 

Inmates be thoſe that are admitted ro dwell tor their 
money, jJoyntly within another man, though in ſeveral 
rooms of his Manfton houſe, paſſing in and out at one doory 

and being not ableto main:ainchemſcives. Kitch: 45.State 
31 Eliz:2.chap: 7. | 
There maii not be an Inmate. or more Families, or Hou« 
ſholds then one, dwelling or inhabiting in any one Cor* 
cageere&ed.piaced,or ſuffered; wherein theſe things are i0 
be known. Kitch:45. 1. It one demiſe part of his houſe, in 
which he doth dwel to a Gentleman that doth not keeg.his 
Tab;cthere, but goeth co ViAualling houſcs for his Vi&u- 
als, and yer he hath certain rooms in the houſe 3 chis is noe 
an Inmate. Kitch: 45; 

2. If one keep his Daughter that is married, and her haze 
band, or Þ iz Son,and his Wife, by Covenant or otherwiſe, 
and he doth find them, and they have ſome rooms in his 
hoaſe;theie are not tobe accounted Inmates : neicher (ball 
they have Common. Burt if theſe live in'one Cotrage, and 
they parc the houſe between chEm,, and dyer themiſclves ſe- 


3 If 
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3 If one have a houfe, and he let certain rooms of ic to 
another todwelin with him, heiztoto be acccounted an 
Inmate, and yet he ſhall cox have common in the Lords 
waſts,and in the fields,except he be of ability, for if he be a 
man of ability, he (ball not befaid co be an Inmate in any 
caſe. Batifone take one into his houſe to Table, or (ojcizrn 
wich him,and let him certain roomeheis not to be acc. un» 
ted an Inmatc,neicherthall he have Common. Kitch 43. 

4 If the inheritor of a houſe demiſe a ceriain parcel of 
his Houſe in which hedoth dwel,& ſevec it from the other 
part, ſo that there are ſeveral doors into the high ſtreec, 
itis now as two houſes, and is not tio beaccuunted an Tn 
mate, but he thall not have common: Bur if there be bat one 
 dooroat into the itreet for both the Families, then he thac 


is taken in, is tobe accounted an Inmate. Start: 43. Elizz 


hap. 2. 
5. Inmates may be placed by the order of the Juſtices in 


their Quarter Scfſions, with licence of the Lord of the Man» 
nor,in any Cottage built upon the waſtof the lame Mannor 


for the impotent poor, by the Churchwardens, and Overſe+ 


ers, ard theyare not to be puniſhed that do ſo place 
them. 

6. It ſeems the Statnte of 3x Eliz: as to Inmatey,doth cx- 
tend to Cities,and Towns,for it is put generally, and the 
Exception in the Statute doth goto the ereAtion of Cotta. 
ges, and not to Inmates,and ſo is the common praQile. 

7. The forfeiture of every owner, or occupier of any ſuch 
Cortzge,placing,or wililing!y ſuffering any ſuch Inmate,or 
other Family then one, is ten ſhillings for every month any 
ſuch Inmate ſhall ſo dwelin any ſuch Coctage. And this 
forfeiture is togoto the Lord of the Leet where the Cots 
tage is. | 

Alt the cffences aforeſaid may be heard and determined 
by the Juſtices of the Afſizes, and Juſtices of Peacein their 
open S:flions, and by Lords within the Precin&s of their 
Leets And they may award execution for thelevying of the 
ſaid forfeitures as cauſe ſtall require. And as touching the 


forfeitures for Inmates, the Lord in his Leet may take che 
7* > 
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Preſentment of the Jury thereof, and afterward levie the 
{ame forfei:ures by diſtreſs to his own uſe. Seat. 3Zi.Elize c:7. 
" I: j8 an« ffence by which unlawful violence is uſed ro per» 
ſons or things. And this is either implied, as in every Treſ. 
paſz,R eſcous,and D.iſe:fion,there is a force implied in Law, 
or itisa&1al with weapons,number of peiſors, &c. which 
always carrieth ſome fearful (h:w, or marter of terror with 
it. ihe a&gal force allo is either fimple, when it is joyned 
with no 0:hercrim?, ab entry inro Landsonly ; or com» 
pound, when it is mixt wi h ſome other fat, which of ic 
lf is criminal: 28 it any by force enter iato anothers pol 
(i on,and kill 3 min.or raviſh a Woman there. ec. Coo. Su. 
per Litiz 16. Weſt. Eymb: part 292- | 
2. Forcibleen-1 | A forcible entry is a violent and aQaal entry into any 
trre. * Lan3*, Houtzs, ec. or taking of any ditltreſs by any perſon 
weaponel, whether he ctfec violence, cr fear of huct ro any 
th-re,or furiouſly drive ontany of the pelficfſion thereof. And 
—— C-mim:s it iecaken for a Wiiz ground:d upon the Scatuce. 
2. Farcible de- | Afoccibiedereiner,isa violent aA of retiiance by a ſtrong 
reining 'f oſej- z and of men weaponed with harnals, orotheraRion of 
ho fear in the ſame place,or elſewhere, by which the 1awfal 
entry of Jaiices, or others is barred or hindred, 
For the better underitanding of this pointy it muſt be 
4. Wot ſha!lbe gaxowogthat by the Common Liwy any man whoſe enirie 
(ad2j5rc0 tliful, might have entred into Lands and © enements 
entry into, ER, ; . * 
or holding of With force and Armand (o might have kzpe and detained 
Land, and what them. And therefore at this day if a man emer into Lang, 
mt. And what ® gich force,or m1ititu ie of people, where his entry is law- 
ajutjiable, ant 1 heis not puaitbable by aRtion,as the common Law. But 
a lawful he ding : Id 
: fpoſſeſſion. | Now by the Statutes of 5. KR: 2:chap: 7. 15. R:2. chap:2.and 8. 
| H-: 6, chap: 9. it 18 provided chat none ſhall enter into any 
Lands, ienements e&c-bur where enttie is given at the come 
mon Law, andthen ina mild and peaceable manner. Ad 
1. tr reſpe#? of that none {hall entec into, or hold a potTzilion of Lands, ee. 
the perſons by | with a ftrong hand,and witiforcezAnd it any do fo, one or 
+ enter more Jatticez of chs P-ace may cake theSnerift,and Poſſ) Co- 
Lande as gh  mitatus win bim,andit they fiad any fuch ching,the partie 


£**} . | there, & the forc: continuningythey may On renove 
| it, 


Nuotup ex. 


Ioboks 
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and ſend the offenders to Goale, there to abide till they be fi- 
ned to the King, and if the parties be gone, they may enquire 
of it by a Jury, and certifie it to the Seſſions, andthere the 
party may be indicted. Alfo the Juſtices may reſtore the par- 
ty outed to his poſſeſſion againe. Burt for the further 'expli- 
cation of theſ2 Statutes, and the better underſtanding of theſe 
matters, thefe things are to be knowne: As touching the per- 
ſons by or from whom the poſſeſſion is taken or held. 

1. That one perſon alone may commit, or make a forcible 
entry or detainer, if ſo be hee do it with offenſive weapons,or 
do uſe turbulent behaviour, and to the affray of others. 


2 An Infant of the age of 18 years by his own at may commit 


a forcible entrie or detainer, & ſo he may though he be under 
eighteen. Butifan Infant command another ro enter or hold 
Land with force to his uſe , the Infant ſhall not be puniſhed 
for this offence , for the commandement is voyd. 

3. A woman covert by her owne a& may con:mir a forcible 


entrie or detainer, and ſhee may be imprifoned for it . bur . 


ſhe may not be fined for this or any other offence, where her 
Husband is not made a party. 

4 If divers do come in a company to make a forcible entry, 
and one of them alone doth ufe the violence in entry or de- 
tainer , in this cafe all of them are guilty ot the force. And 
where divers doe come to enter into lands , &'c. where their 
entry is not lawfull, and all of them bur one do enter and de- 
mean themſelves peaceably , and one onely doth enter with 
force, or after entry made,doth nſe violence , this is a forei- 
bleentry in them all, albeit the force be againſt their wills ; ſor 
where divers come in ore company to one place to do an un- 
lawfull at, the a& of one of them, ſhall be ſaid to be the at 
ofthemall that are preſent , and they ſhall be ſaid to be prin- 
cipall doers, albeit chey ſtand by and do nothing. And fo al- 


ſo it ſeemeth to be where ſome of them do come without any + 


evill intent if they come together ; or if they come after , and 

be aiding and countenancing to the oftenders. * 5 If a'for- 

cible entry be made by three or more, then itis a Ryot, and 
the next Juſtice of Peace (if there be no former enquiry there- 

of) oughtwithin one moneth to-enquire thereof as of a Ryot, 

| X Xx | upon 
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Preſentment of the Jury thereof, and afterward levie the 
(ame forfei:ures by diſtreſs to his own uſe. Srat.3i.Eliz; c:7. 
I: js an « ffence by which unlawful violence is aſled ro per» 
ſons or things. And this is either implied, as in evety Treſs 
paſz,Reſcous,and D.fſcifion,there is a force implied in Law, 
oc itisa@&41al with weapons,number of peiſors, &c. which 
always carrieth (orefeartu} (h2w, or marter of cerror with 
. it. ihe a&qal force alſo is either ftimple, when it is joyned 
| eines with no 0:her crime, as entry inro Landsonly; or com- 
pound, when it is mixc wi h ſome other fat, which of ic 
Clf is criminal: 28 it any by force enter iato anothers pole 
(. 5n,and kill 3 min,or raviſh a Woman there, &c.Coo. Su. 
per Litiz 16. Weſt. £ymb: part 292- 
2. Forcibleen- © A forcible entry is a violent and atal entry into any 
Le LanJ*, Houlſzs, ec. or taking of any dittreſs by any perſon 
weaponel, whether ne ctfec violence, cr fear of hurt to any 
eh-re,or farioufly drive ontany of the pefiefſion thereof. And 
| (mii: it is taken for a Wiz grounded upon the Stacuce, 
2. Fircible de- Aﬀoccibiedeteiner,isa violent af of retitance by a ſtrong 
reining 'f doſeſ- hand of men weaponed with harnals, orothecaRtion of 
ſion. fear in the R__— or elſewhere, by which the 1awfal 
entry of Juttices, or others is barred or hindred. 
For the b:rter underitanding of this pointy it muſt be 
4. Wot ſhall5e gagwngthat by the Common Liw,. any man whole eniric 
(a d a jorep0.e was liwtul, mizht have entred into Linds and ©! enements 
entry mnto, , . ; . . 
or holding of With torce and4 A-rmy,and (o might have kept and derained 
Lind, and what them. And therefore at this day if a man eater into Land, 
mt. And what s gich force,oc maitituie of people, where his entry is law- 
ajuſt-fiable, ant 11 heisnor puniſhable bj aRiongas the common Law. Bar 
a lawful he ding | - : 
. fpoſſeſſion. © Now by the Statutes of 5. R: 2:chap: 7. 15. R:2. chap;2.and 8. 
H: 6, chap: 9. ir is provided that noneſhall enter into any 
Lands, ienements ec-bur where enttie is given at the come 
mon Law, andthen in a mild and peaceable manner. And 
r. [4 reſpe of that none thall entec into, or hold a pofſe{fion of Lands, ge. 
the perſons by with a ttrong hand,and withforcezAnl it any do fo, one or 
whom, or 1M (ore Jattices of chez Pace may cake theSNerift,and Poſſ) Co- 
whom the Poe)” ritarus witn bimandif chey Sad any ſuch cbing,the parti 
pon is taken, or | 295461598 WHEN biv,and it chey $19 any (g g.the partie 
- et. thece,& the forcz continningythey may (uppreſs,& remove 
it, 


Force. 
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and ſend the offenders to Goale, there to abide till- they be fi- 
ned to the King, and if the parties be gone, they may enquire 
of it by a Jury, and cercifie it to the Seſſions, and there the 
party may be indiſted. Alſo the Juſtices may reſtore the par- 
ty outed to his poſſeſſion againe. Bur for the further expli- 
cation of theſ2 Statutes, andthe better underſtanding of theſe 
matters , theſe things are to be knowne: As touching the per- 
ſons by or from whom the poſſeſſion is taken or held. 

1. That one perſon alone may commit, or make a forcible 
entry or detainer, if ſo be hee do it with offenſive weapons,or 
do uſe turbulent behaviour, and co the affray of others. 


2 An Infant of the age of 1$ years by his own aRt may commit 


a forcible entrie or detainer, & ſo he may though he be under 
eighteen. But ifan Infant command another ro enter or hold 
Land with force to his uſe, the Infant ſhall not be puniſhed 
for this offence , for the commandement is voyd. 

3. A woman covert by her owne a& may con:mir a forcible 
entrie or decainer, and ſhee may be impriſoned for/ it . bur 
ſhe may not be fined for this or any other offence, where her 
Husband is not made a party. 

4 If divers do come in a company to make a forcible entry, 
and one of them alone doth uſe the violence in entry or de- 
tainer , in this cafe all of them are guilty ot the force. And 
where divers doe come to enter into lands , &'c. where their 
entry is not lawfull, and all of them but one do enter and de- 
mean themſelves peaceably , and one onely doth enter with 
force, or after entry made,doth nſe violence , this is a foret- 
bleentry in them all, albeir the force be againſt their wills ; ſor 
where divers'come in one company to one place to do/an un- 

lawfull at, the at of one of them, ſhall be ſaid to be the a&t 
of themall that are preſent , and they ſhall be ſaid co be prin- 
cipall doers, albeitchey ſtand by and do nothing. And fo al- 


ſo it ſeemeth to be where ſome of them do come without any ' 


evill intent if they come together ; or if they come after , and 
be aiding and countenancing to the offenders. * 5 If a'for- 
cible entry be made by three or more, then it is a Ryot, and 
the next Juſtice of Peace (if there be no former enquiry there- 
of) oughtwithin one moneth to enquire thereof as of a Ryot, 

X Xx | upon 
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ppon paine to forfeit either of them an hundred pound : But it 
may be puniſhed upon this Statute notwithſtanding as a forci- 
ble deteyner, &-c. Divers do enter with force to the uſe of A. 
who is not then preſent with them, but doth after apree there. 
unto, this afccr-agreement albeit it make ef. a Diſſeiſor,, yet 
it doth not make him an offender within theſe Statutes: And 
ſo it ſeems if e. do counſell, conlent, or agree to, before or 
after ſuch an entry , that this is not puniſhable within theſe 
ftatutes, And it ſeems a forcible entry cannot be adjudged a- 
gainſt a man without an aRuall entry be made by him , or at 
leaſt that hee be preſent : But if A: that ſhall command or 
counſell others thereunto , ſhall alſo be prefent at the time of 
the entry, although he do nothing, yet he is now puniſhable 
by theſe Statutes. | 

6 The King canrot be put out of poſſeſſion of his free- 
hold : And therefore he can bring no action upon the Statute 
of $ H.6. nor any other Acion which might prove him out of 
oſſeſſion of the land. And therefore it his termor be ouſted, 
be cannot have a Bill of Inditment upon this Statnte , but he 
muſt have an Information of Intruſion in the. Exchequer. And 
yet in this caſe upon complaint to the Jnſtices of the Peace, 
they may, and ought to remove the Force, and upon view re- 
cord it, and commit the offenders to priſon, and fine them : 
And after the force removed, the Kings Tenant may preſent- 
ly if he can re-enter in a peaceable manner. But if a forci- 
ble entry or deteyner ſhall be made upon any other mans Leſ- 
ſee for years, Tenant at will, or upon a Copy-holder , whe- 
ther it be by a ſtranger, or by the Leſſor , or by the Lord, the 
Juſtices of Peace may ſafely upon view thereof by the Statute 
of :5 R. 2. remove the Force, and commit to priſen the par- 
ties, and fine them, &c. and then the Leſſee for years or Co- 
py- bolder may preſently re-enter, if peaceably they can do ſo, 


- and ſo may have his pofſeſſion againe. But whether in theſe 


caſes the Juſtices of Peace may make reſtitution , and ſet them 
into their poſſeſſions again, hath been much doubted , bur is 
now in the Stat. of 21 ac. ſetled. Sratates 5. R. 2. cap, 7.15: 
R.2. cap.2.8 H.6. cap.g, Laws Infi. p.145,146,147.Dalt.Juſt. 
$.41.171.Coo:/uper Litt, 257.Prefton de Pace 34,35, 36, 37. 

: & 10 
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&10H,7.12. 15 H.7.12.2H. 7. 16, Lite. ſe. 431: 18 
Ea. 4-4. 19 H.6.31.6H. 7.1. Coo.9. 72. 11.61.5.91. 


2 As ——_— nature ef the thing whereof the poſſeſ- 2 1» reſp of 


ſion is taken or held, A forcible deteiner or entry may be 
made of Rent or Common as well as of land ; For one may di- 
rain with force for Rent, and this doth countervaile an en- 
try with force. And a Commoner may be by force expelled or 
kept out of his Common. And a'man may keep his Beaſts by 
force in another mans ground where hee hath no Common ; 
And therfore if a man hath a Rent or common out of another 
mans Land ; and coming to diſtrayn for his Rent , or to uſe 
his Common , heis (o forcibly reſiſted by the Tenant of the 
Land, that he cannor, or dares not either to diſtrain for it, or 
totake the benefit of his Common ; this is a holling with 
force in the Tenant, and puniſhable by theſe Statutes. And 
ſo it is if the Tenant ſhall foreſtall the way with force and 
armes , or ſhall threaten him that hath the Rent or Common, 
fo that he dareth not to come to diſtrain for his Rent, or take 
his Common : And ſo itis if a man ſhall diſtrain for his Rent, 
and the Tenant of the Land ſhall make Reſcous with force 
and armes: Andin theſe caſes of Rent and Common , the Ju- 


—————— 
—  — — —— 


tbe naluc of 
the thing 
whereof the 


poſleſion 15 ta- 


hen or b(ld, 


ftices of the Peace upon complaint tothem made may remove 


fuch force, and upon view recordit, and puniſh the offenders; 
but of theſe things they can award no Reftitution , for this is 
to be made of houſes and lands only. 39 «4. Plow. 4. 

If there be three Joynt-tenants of Land out of which there 
isa Rent going, and ona Diftreſs taken , one of them doth 
make a Reſcous by force ; in this caſe they be all Diſſeiſors, 
but one of them only ſhall be impriſoned. 

3 As touthing the matter and manner of doing it. The a- 
Ruall and expreſle force only is that which is forbidden by 
theſe Statutes : And therefore every force puniſhable by theſe 
Statutes muſt be either wax fort;, as with apparant violence 
in deed or word offered to the perſon of another , as threat- 
ning ſpeeches, turbulent behaviour , or aQuall violence, or 
elſe chat chey be furniſhed with ſome offenſive or defenſive 
weapons by them not uſually born, as with Swords. Bucklers, 
Pikes, Javelins , Bills, Clubs, Pitchforks, Staves, Halberts, 

A 23 Pows 


3 In :eſpef of 


che mattey or 
manner of do- 
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Bows & Arrows, Croſ-bows, Guns, Harnefs, or by caſting of 
ſtones, or blocks, powring of hot coals,ſcalding water,or lead, 
or with any other thing wherwith one man may hurt the per- 
ſon of another : Or it muſt be wa/t5tadine , viz. with compa- 
ny more then uſual y they have attending on them : And the 
Law doth properly call it a multitude , when there bethree or 
more in one company ; but the Judges are not ſtinted by the 
number. | 

If therefore one or more come with Bows , Bills, Guns, or 
other weapons more then uſually they wear, to a ground or 
houſe , and enter without the diſturbance of any , this is an 
entry by force, for it is intended they would have uſed force if 
they had been reſitted. 

Much more if being ſo entred , he or they, ſhall there offer 
violence or feare of harme to the perſon of another chat is in 
poſſeſſion thereof ; and molt of all, if he or they ſhal! forcib- 
ly and furiouſly expell and drive another our of ſuch his poſ- 
ſeſlion. And if one ſhall enter peaceably (the Doore being 
open; or only latched Yand after he isin the houſe, he ſhall. 
forcibly put another out of his poſſeſlion. And ſo it is,if he 
or they ſhall enter peaceably, and after their entrie ſhall offer 
apparant violence, threatning, or feare of harmeto. the per- 
ſon of any that is in poſſeilion, to the intent to get him out, 
and to make him to leave the poſſeſſion, though they do not 
hereby put him out of poſſelflion, much more it they do get 
poſſeilion hereby. And if a man do enter peaceably into a 
houeſ, and after doth bring into the ſame more weapons then 
he and his ordinary family do commonly & uſually wear ( be- 
fides thoſe weapons i bat he doth find in the houſe, whereof 
he muſt make no uſe to defend his poſſeſſion ) it is a forcible 
detayning of poſleſlion : And if he or they that have eatred 
peaceably , ſhall after uſe words to any in poſſeſſion to this 
efteR, as to ſay, they will hold or keep it though they dye 
for it, or in ſpight of the other, or ſuch like, or other threat- 
ning word, this is a forcible entry. | 

And ifa Diſſeiſor hath entred peaceably. and being entred, 
ſhall preſently threaten to kill the Diſſeiſee if he reenter; it 


» ſeemeth this is a forcible entry in the Diſſeiſor. If 
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If a Maſter enter into a houſe or land with a greater number 
of ſervants then uſually do wait upon him, for though a man 
do actually uſe no force in his entry, yet if he come ſo ap- 
pointed with weapon or company , that other men may be 
reaſonably afraid , that he mindech to make his way by force 
rather then he will faile of his purpoſe; it ſeemeth to be a for- 
Cible entry. | Þ 

If a man enter with force into houſe or land, although he 
obtaineth not, or getteth the actuall poſſeflion thereby , yet 
ſhall he be impriſoned and fined, for this is a forcible entrie 
(as it ſeemeth ) howbeit no Reſtitution can be made in this 
caſe. Andifa juftice of P. ſhall come to the houſe or place 
that is ſuppoſed to be holden with force , and there. ſhall-find 
the Doores or Gates ſhut, and him, or thoſe within deny- 
ing him to enter, this is a detaining of poſſeſſion by force, 
though there be no weapon ſhewed or uſed, and though there 
be but one perſon within the houſe; for in this caſe: the of- 
fendor doth uſe the doore asa Buckler to keep the poſſeſſion. 
And ſo it is, if when the Juſt. of P.eatreth the houſe or ground 
he ſhall find chere any perſons in harneſs, or otherwiſe a: med, 
or having Harne's, Armour, or other weapons ( not uſually 
born by them) lying ready by them. And ſoit is, if the Juſtice 
of Peace ſhall find in the houſe any great number of people 
other then the ordinaay family or company : Bur the having 
of weapons in the hauſe that were there before & he found 
there at his encry will not be adjndged a forcible detainer. 

An1ifa man that hath peaceably entred into a houſe will 
draw men with fyrce ( /cil, with Harneſs, Guns, or other 
weapors ) in ſome other hou'e or place not farre diſtant, to 
the intent chat they may be ready to asſaule ſuch as ſhall en- 
ter upon him, this is 2 detainer with force. So it-is if the Niſ- 


ſeiſor of a houſe or Land ſhall foreſtall the way of the Disſei- 


ſee with force and armes, ſo that the Disſcilee dareth not to 

to enter or come neer thereto for feare ef death, &c. Soit is 

if 4. wrongfully ( chough peaceably) entreth into the houle 

or land of B. and hath put out B. and (hall preſently threa- 

tenor ſay to B. that if he do coine thicher again co enter, he 

will kill him ; this ſeemerh a forcible entry by 4. And _ 
| 2 
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ſhall afcerwards come again to make his entry, and then 4, 
ſhall threarento kill him if he enter there, this is a forcible 
detainerin A. And ſoalſo it ſeemeth if he threaten to maim, 
beate, or do any other bodily hurt to B. for hereupon death 
may enſue. Burt to threaten to burn the houſe, or ſpoile his 
goods therein ( if B. ſhall-come thither to enter againe ) this 
it ſeemeth is no forcible entry or detainer, So to cut trees af- 
ter a'man hath entred peaceably, is no forcible derainer. See 
infre. 

{oo ifa man (whoſe entry is [awfull ) ſhall perſwade or 
entice them which are within the houſe co come out , and 
then (the door being open or ſhut by the latch only) he ſhall 
enter peaceably without multitude , offenſive weapons, or 
other violence ; this entry is not forcible , but ſeemeth to be 


juſtifiable, 


So if he ſhall enter peaceably , and then by gentle perſwa- 
fions-can ſend thera out that are within the houſe, and after 
ſhucteth the door and keepeth them out , and afterwards he 
doth not hold it forcibly , nor uſeth violence or threatning 
ſpeeches. 

So if Itake a man ( being out of his houſe ) and then doe 
put or ſend into the houſe my ſervant or ſome other in peace- 
able manner, and do keep away the other by impriſonment of 


. bis perſon. 


S0o1f he whoſe entry is lawfull ſhall enter peaceably into 
the houſe ( the doors being open or ſhut by the latch only ) 
and being ſo entred , ſhall continue and abide there peacea- 
bly. And if in this caſe they which were before in poſſeſſion 
ſhall put or thruſt | him out forcibly, this is a forcible deteiner 
of their parts. 

And if e. enter upon B. and B.comes to make his Entry, 
and A. doth ſay to him, that he will not open the doors, this 
js no forcible deteiner. | 

And If ÞB. enter upon A. that hath a leaſe of a houſe at the 
will of B;. and command eF, to goe out and leave him his 
pofſeſſion, and 4, will not go out, this is no force. Ubi fa- 
A nm nullum bi fortia nulla. 

4 As 
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4 As touching the caſe. 

- If A, mortgage his houſe to B. upon condition, that if X. 
ſhall pay to B. (uch a day forty pounds, then the mortgage 
and feoffment to be void, and by agreement A. keepeth the 
poſſcflion untill the day of redemption , and at the day he 
doth nor pay the forty pound, and after Z. cometh to re-en- 
ter, and A. keepeth the poſſeſſion by force, ic ſeenieth this is 
a deteiner by force, | 

It the Difſeiſor make a gift intaylto B. who keepech the 
Land with force at the time when the Diſſeiſce m#Keth his 
claym , which claim is made within the view ſo neer as he 
dareth for feare of death , battery, or other bodily hurc , if 
B.after ſuch claime ſhall continue the poſſeſſion with force ; 
this is a new entry and detainer with force. | 

It a man enter peaceably and his entry be lawfull , and 
thereupon he get a lawfull poſſeſſion, and continue it by the 
ſpace ot three years together without interruption, inthis 
caſe he may hold and keep his poſſeſſion with force againſt 
all others ſaving the Kings Officers. See it'sufra, 

5 As touching the end and intent of him that doth enter 
or detaine the poſſeſſion, and of the force that is uſed. 

1 Ic ſeemeth that every entry into another mans houſe or 
land which is made with force ( /c: mans forts, or cam mults- 
tudine , either with apparanr violence offered to the perſon 
of any other, or furniſhed with weapons or company which 


4 In reſpef if 
the Cafe, 


5 In reſpeft of 
the end and in- 


tent of the ean- 
try and detai- 
ner. 


may offer feare ) though ir be but to cut or take away ano= . 


ther mans Corn, Graſs , or other goods, or to fell or crop 


wood, or todo any other like Treſpaſs ,. chough he do not - 


put the party out of his poſſeſſion, yet-it ſeemeth to be a 
forcible entry puniſhable by theſe Statutes. | 

Burt if the entry be peaceable,* and after: the entry made, 
the parties cut or take away any corn, graſs, wood, or other 
goods without apparant violence or force ;. theſe as though 
they are accounted a diſfciſia with force, yet they ſeem noc 
to be puniſhable by theſe Statutes : but if they ſhall by force 
or violence cut or take away any corn,graſs, wood, c.or ſhal 
forcibly & wrongfully carry away any other goods there be- 
ing ; this-ſeemeth to be a forcible entry puniſhable oy theſe 

atutes-- 
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Statutes. And ſoit is if a man ſhall diſtrain with force. for 
Rent (be it due or not ) for this doth countervaile an entry 
with force : And intheſe caſes of Treſpaſs only the Juſtice 
of Peace may remove the force, and puniſh the offenders. 

If one that hath right to enter into Land, doth goe with 
divers in his company , and with weapons over the land, 
whereto he hath right to the Church, Market, or ſome other 
place, and ſhall nor expre's his intent that he doth enter 
claiming the land, this is no entry with force. | 

2 The force that is uſed with the warrant, and in the 
maintenance of the Law is not puniſhable by theſe Statutes; 
but being uſed to ſome ſpecialt ends and intents, is juſtifiable. 
And therefore force may be lawfully uſed by 21] the Kings 
Officers, Miniſters, and SubjeQs thereunto deputed {( with 
the help of ail othersto aſſiſt them when need ſhall require) 
to execate or advance? Juſtice, or the judgements of che 
Law. 

It is therefore a lawfull force is uſed for the apprehending, 
carrying to Gaole, and execution of offenders in Treaſon, Fe- 
lonie, and (uch like great crimes. 

Ic is a lawfull force that is uſed by Sheriffs and their Depu- 
ties in apprehending of men upon the Kings Writ. 

It is a lawfull force that is uſed dy Juſtices of Peace, to re- 
move thoſe unlawfull entries, or unlawfull detainings of poſ- 
{eſlion which one man doth make into another mans Land, 
contrary to the Statutes aforeſaid, and to put him againein 
poſſefſion who was wrongfully diſſeiſed or expelled thereof : 
And it is a lawfall force that is uſed by Juſtices of Peace and 
other Officers charged and authorized to keep the Kings 
peace: Andin all theſe caſes, and to theſe purpoſes a man 
may enter forcibly into any houſe or lands, and juſtifie it. 
For if a man ſuſpeR of Treaſon or Felony be in his owne , or 
another honſe, and the doors be faſt that a man cannot 0- 
therwiſe enter, in this caſe che party purſuing may by force 
break openthe houfe to apprehend bim. And ſo it is where 
one that hath hurta man in 'peri!l of death is fled into an 
houſe. And ſoit is if an affray or a quarrell be moved ina 
houſe , whereby the Peace is broken, or likely to be —_ 

An 
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And ſoitis upon a Capia! Vilagatiams, and 2 Capias pro fine, 
and in all caſes where the King is parcy , and the party to be 
apprehended is ina houſe, that the Sheriff cannot otherwiſe 
come at him ; in theſe caſes the Sheriffe or other Officer may 
break open the houſe with force, and juſtific it. - And ſo alſo 
wherethe Sheriff hach a writ of Habere facies [ciſinam, or 


poſſeſionem , to give ſeiſin or poſleſiion of a houſe to a man _ 


that hath recovered it ; in all theſe and the like caſes they 
may enter into a houſe by force , and juſtifie it. But then in 
all or the moſt of theſe caſes, eſpecially where the party to be 
apprehended is in the houſe of another man, they may not 
break open the houſe, if they may enter without bre2 king it, 
and therefore they are to give notice, and make requeſt to 
the parties within the houſe, ere they do break open the 
doors, elſe they cannot juſtifie it, But in ordinary procefſe, 
at the Suit of a common perſon , the Sheriff. may nor juſtifie 
che breaking of the parties houſe, And yet if another man 
willflze to my houſe, or bring his goods thither co prevent 
jawfoll execution ; in this caſe if I will not after notice and 
requeſt,deliver the goods or the perſon, he may juſtiffe the 
breaking ofmy houſe to take them; for my houſe is my Ca- 
ſtle and place of priviledg for my (elfe, Wife, Children, Ser- 
vants, and ordinary reſiants only, and not for others. 

It a man diſtrain goods, and put them in a Caſtle, that 
when the Sheriff comes with a Rep/evin , he cannot come art 
them , if upan notice and requeſt they do not open and give 
way to the Replevis, he may enter with ſtrong hand , and 
demoliſh ic if he will, if otherwiſe he cannot come at it. 

And if Theeves or Robbers do come to my houſe to rob or 
mureher me, Imay defend it by force ; and it I,or my ſervants 
kill any of them, Tam excuſable. =] 

And ifa man being in his own houſe do hear that another 
will come to his houſe to beate him , he may call his friends 
and neighbours, and be armed to defend his perſon : But ifa 
man be threatned, if he come to ſuch a place , that then he 
ſhall be beaten, in chis caſe he may not take his friends and 
neighbours to affiſt him, | | 
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And if there be an attempt made to bear, maym, or wound 
me, my Wife, Father, Mother, or Children within age, or to 
difleiſe me of my land , diſpoſſeſſe me of my goods, diſturb 
me of my way, or water-courſeto my Mill, I may uſe ſome 
force to reſiſt chem. 

And if a man be in poſſeſſion of a houſe peaceably , and he 
donbreth that another ( who indeed hath more right ro the 
pofſcfion, and may enter ) will enter upon him ; in this caſe 
he which is in poſſeſſion may defend and keep his poſſeſſion 
with his ordinary company, and may bear the other thar 
doth attempt co enter upon him. But if he hire ranpers ts 
ayd him, or have his own ordinary company in armour, or 
provided with bowes, or guns, or the like, this may make a 


| forcible detainer contrary to the Statutes aforeſaid. And yet 


in caſe where a man is ſciſed ( ofa lawfull eſtate or pollefſi- 
on) of an houſe or lands, and he or his Anceſtors, and they 
whoſe eſtate he hath therein have continued the poſſeſſion of 
the ſame peaceably by the ſpace of three whole yeares toge- 
ther without interruption ( and his eſtzte not ended) in this 
caſe he may hold and keep his poſſeſſion againſt all others : 
yea it ſeemeth if he ſhall hire ſtrangers to aid him to keep 
ſuch poſſeſſion , or ſhall have his company in armour , he is 
not puniſhable by thefe ſtatutes. But he may not reſiſt the 
Juſtices of Peace that ſhall come to view this: And this is by 
a ſpecial] proviſo in the Statute of 8 H. 6. which is thus : 
Provided that ſuch as keepe their poſſeſſion by force after that 
they or their eAnceftors have continued their poſſeſſion three 
yeares, ſhall not be indamaged by force of that Statate, Andif 
now & man ſhall be indiRted for ſuch his forcible holding ( af- 
terthree yeares ſuch quiet poſſeſſion) he may plead ſuch his 
lawfall and peaceable poſlcſſion by the ſpace of three yeares 
next before ſuch IndiAment, and thereby he ſhall avoid both 
the Impriſonment and Fine, and alſo ſhall debarre the other 
party of his reſkticution : Neither may the Juſtice of Peace 
remove him from his poſſeſſion, though it be found by the 
Inquificion taken before them , that hee held that houſe or 
Land by force afcer three years lawfull and peaceable poſſeſ- 
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fion as aforeſaid : But here ir ſeemeth theſe four diverſicies 
are to be obſerved. 

1 Where the party in poſſeſſion did enter peaceably , and 
where forcibly : For if a man enter forcibly , and after conti- 
nueth his poſſeſſion peaceably by the ſpace of three yeares 
withont ifterruption, yet it ſeemeth he ſhall not be aided by 
theſe Statutes. | 

2 Where the party in poſſeſſion hath continued'his three 
years poſſeſſion peaceably, and where by force : Forif after a 
hawfull and peaceable entry a man ſhall coftinue or hold his 
poſſefſion by force , this is a forcible holding or detainer pu- 
niſhable by the Statute of 8 4.6, And three years of ſach 
poſſeſſion ſhall not aid him as it ſeemeth. : | 

3 Where the party in poſſeſfion is in by righe, and of a 


lawfall eſtate, and where by wrong : And therefore if a Diſ- 


ſeiſor ( or other perſon that cometh in by a wrongful'and un- 
lawfullcitle ) hath continued ſuch his poſſ: (ion peaceably, 
and by the ſpace of three yeares without interruption, it is 
doudted if he ſhall be aided by either of the Statutes of $ H. 
6. or 31 Eliz. Bur if a Diſſeitor hath continued his poſſeſſi- 
on forcibly by the ſpace of twenty years together, yet may 
he be indiRted nyon the Statute of 8 H. 6, before a Juſtice of 
Peace of the forcible detaining of the ſame : And the ſame be- 
ing found, the ſaid Juſtice of Peace is to reſeiſe the ſame, and 
to award reſtitution co the party ſo put our. 

4 Where the party hath continned ſuch his poſſeſſion 
three years without interruption, and where his poſleſfion 
hath been interrupted or diſcontinued : For if a man hath bin 
in peaceable poſſeſſion of land, &c. by the ſpace of 3. years, 
and above by a good title, and then is difſeiſed and expelled 
by force, and the Diſſciſce re-entreth peaceably, or the Diſ. 
ſeiſor is thereof indicted npon the Statute of 3 H. 6. and the 
Diſſeiſee is thereupon reſtored ,and in poſſeffion accordingly ; 
yet intheſe caſes the Diſſeiſee cannot juſtifie the deteiner of 
the poſſeſſion of thoſe lands by force, becauſe his poſſeſſion 
was once interrupted: But ( after ſuch intercruprion and re- 
entry or reſtitution ) if he ſhall continue a peaceable poſſeſM- 
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on again for three years together, then it ſeemeth he may 
juſtifie the deteiner of the poſſeſſion thereof by force, by ver- 
rue of this proviſo in the Statute. And if a Difſeiſor have 
continued in poſſeſſion peaceably three years , and after the 
Diffeiſce doth re-enter, or doth make his claim ſo neer as he 
dareth, ard then the Diſſeiſor doth re-enter again , or conti- 


* nueth his poſſeſſion afterſuch claym , bere the Diſſeiſor can= 
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not juſtifie to hold the ſame with force , for by the re-entry 
erclaim of the Diſſ:iſee , the firſt difſeifin & poſſeſſion is re- 
moved , and the D:ſſeiſor is in of a new diſſeiſin. Alſo if he 
that hath beena lawfull poſſeſſor of Lands by the ſpace of 
twenty years together, be once clearly and wholly removed 
from the poſſeſſion of the Land , he cannot come with force 
or multitude to put himſelf in poſſeſſion thereof againe , and 
ro detainthe ſame with force, becauſe his poſſeſliou was once 
interrupted : And if he be indiRed upon the Stat. of 8 H. 6, 
for ſuch forcible entry, he ſhall not be relieved ( conching the 
Reſtitution ) by the Stat. 31 Eliz. for that he had not the 
occupation of the ſaid lands, nor had been in quiet poſſeſſion 
thereof by the ſpace of 3. years together next before the day 
of fych IndiAment found. 

The party that is thus forcibly put, or kept out of the poſ- 
ſeſion of his houſes or lands, &c. hath divers waies to relieve 
himſelf. For firft (if he have an Eſtate for life, in tail, or in 
fee) he may have his Aſliſe, or Action of Treſpaſs of forcible 
Entry, npon the ſtatute of 8 H.6. againſt the Diſſeiſor : And 
therein if the Defendant be attainted of force, he ſhall fine to. 
the King, and a!ſo anſwer to the Plaintiff his trebble damages 
and trebble coſts of Suit ; And the Plaintiff alſo ſhall therup- 
on havea Writ of Reſticution to reſtore him to his former E- 
ſtate. As touching which Writ or Action , theſe things muſt 
be ob'erved. 

1, That this ation ( being the Suit of the party, & only for 
the right) is given there only where che entry of the Defen- 
dant is not lawfull; for ifa man entreth with force where his 
Entry is lawfull , as ifthe Difſeiſee ſhall enter upon the Diſ- 
ſeiſor with force, he ſhall not be puniſhed by ARton, and yer 
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he may be indicted on the Katate , and ſo the other may be 
reſtored to the poſſeſſion, &c. And after this he that diden- 
ter forcibly may enter peaceably if he can, or he may have an 
Aſliſe of Novel Diſſeiſin at his pleaſure: Dalr. 7«ft. p: 17. 
19 H.6.19.F.N. 8.243. 22 H.6.37 Ponlton de pace 38, 8 Ed: 

.9.19. : | 
, L He that doth bring this Aﬀtion muft have an Eſtate in 
fee-fimple, in tail, or for life, at the leaſt in the Lands or Te- 
nements entred upon, as he muſt that will maintain a Writ of 
Entry, upon the ſtatute of 5 R:2.' #bs ingreſſus non datur per 
legem: Fora Tenant for tearm of years, a Copy-holder or 
' Tenant at will, cannot maintain this Action; and yet he or 
him that is in Reverſion., may otherwiſe upon complaint to 
the Juſtice of P. have the like remedy that another man may 
have. Neither can every one that hath a Fee-ſimple bring this 
Action; for the King cannot bring any Action upon the 
ſtature of 8 H:6: or any other Action that may prove him- 
out of poſſeſſion of the land. | 

3. Ifa man diffeiſe me of my land with force, and I re-en- 
ter again upon him, yet I may have this Action for my da- 
mages, anditis no goodplea for him to ſay, I amin pofleſ- 
ſion of the land. 

4. A man may have this Writ of a Rent as well as of land, 

5: If there be- two Joynt-tenants or Tenants in Common 
of lands, and one of them doth expell and put forth the other 
out of 'poſſeffion , out of the lands by force; he that is ſo ex- 
pelled may have this Action againft his companion, and in this 
caſe he ſhall have a Writ of Reſtitution to reſtore him to his 
former Eſtate; And yetin this caſe he that is put out cannot 
maintain a Writ of Entry upon the ſtatute of 5 R: 2. againft 
his companion that put him forth ; and ſuppoſe he did enter 
on the lands «6; ingreſſus non datar per legem. 

6. The Writ and Declaration in this Actienaupon the Ra- 
tute wuft alwaies be vs & arms, & non ilicite , or by any 0- 
ther ſuch like words , for otherwiſe the Writ ſhall abate, for 
Proceſs of ou: lawry lyeth upon it Andthe Declaration muſt 
expreſs the certainty of the lands whereupon the Defendant 
did make his forcible Entry, and which they be , and not ſug- 
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geſt that he did enter upon ſome lands in D. F.N.,B. 249. 20 

H-.6:12.20 H.7.20. | | | 
7. In this Writ the Defendant may plead not guilty, andif 
he do plead ſome other matter in Bar, yet he muſt in the end 
of the Bar traverſ: the Entry with force , and the Plaintiff 
muſt anſwer to that ſpeciall matter alledged in the Bar, with- 
out anſwering to the traverſe of the force, and upon that ſpe- 
ciall matter the ifſue muſt be joyned and not upon the force: 
And if that ſpeciall matter alledpged in the Bar be found by 
Verdi& with the Defendant, he ſhall be excuſed, and the force 
ſhall not be enquired of 3 Bur if it be found with the Plaintiff 
and againſt the Defendant, then she Defendant ſhall be at- 
tainted of force, and render trebble damages and trebble cofts 
without enquiry of the force : As one brought an Action of 
forcible Entry upon the ſtatute of 8 H. 6. and ſuppoſed thac 
the Defendant with force and armes, entred into a Meſſuage, 
&-c. wherunto the Defendant pleaded that aſtranger was oh 
ſed of the ſame Meſluage, ec. and enfeoffed him therof , by 
means wherot he entred peaceably without that , that he en- 
tred by force. And the Plaintift made a Title and traverſed 
the Bar, and the Iſſue was found for the Plaintiff; and ther- 
upen it was adjudged that the force ſhould not be enquired of, 
for ſeeing the Title is found againſt the Defendant , he ſhall 
not be convict of the force, as-on the other ſide, if the Bar 
had been found for the Nefendant , the force: ſhould not have 
been enquired-of; for that if the Title of the Plaintiff be 
not good, although the Defendant doth enter with force, the 
Plaintiff hath no cauſe of Action, and yet in that caſe he that 
doth enter with force ſhall be indi&ed therof, and ſhall pay 
a Fine to the King therfore: And if the D:fendant doth enter 
peaceably where'his Entry is not lawfull, he may plead that te 
did not enter contre formam ftatuti, and by that means the 
force and the difſetſin ſhall be enquired of: But if he make a 
Title to the land by pleading in Bar, as is aforeſaid, then it 
ſhall be adjudged his own folly ; Asin a Writ of forcible En- 
try, whenthe Defendant doth plead in Bar ,, yet he muſt tra- 
verſe the force :' Soin a Preſentment of forcible Entry be- 
fore the Juſtices of Peace it was found and preſented, that e. 
| was 
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was ſciſed of the Mannor of B: in his demeſne as of fee , uncill 
C. did enter upon the faid Mannor and: put him out with 
force and armes againſt the Kings Peace. And this Preſent- 
.- ment being removed into the Kings Bench, the Proceſs. being 
awarded for the Kingagain.C.: he appeared and pleaded to 
the force andarmes andall that is againſt:the Peace not gnil- 
ty ;But the Court enforced him to: plead to his Entry; and 
then he juſtified his Entry by reaſon of a Remainder in tail to 
his Father of the ſame land, and that his Father entred and dy- 
ed ſeiſed .therof, and that he as:Heir to his Father did enrer. 
And ſoit isif a man be indicted. for che caking away of certain 
Goods by force and armes, he ſhall anſwer toithe raking, and 
if, he be found guilty ofthe Treſpaſs , there ſhall be no enqui- 
ry made of the force and armes. 37 H.6.23. 38 H. 6. 1.Poml- 
ton ar pace 39.19 HG 32. 

. 8. A man brought an Action of forcible Entry apainſt di- 
vers '@thers upon the ſtatute of $ H.6.. and counted that they 
did with force and armesenter upon his land and pur him our, 
and ſo declared according to the ſtatute, wherupon they were 
at iſſue: And it was found by Verdi&that ſome of the De- 


fendants entred upon the land with force and armes ; and'did 


not hold it with force, and ſome others of them did enter 
peaceably into the ſame land,and held it with force and armes; 
and ſo the Jury taxed damages ſeverally up >n both theſe fe- 
verall points; upon which Verdi@ it was adjudged ,' that the 
Plaintiff ſhould recover trebble damages againſt thoſe that 
eatred forcibly, andalſo ſhould recover trebble'damages a- 
Saint thoſe that entred peaceably , and held with force, 'and 
the coſts of his Suit : And further thatthe ſaid PlaintifFſhould 
be amerced, for that he ſuppoſed that all did.enter with force, 
which was found againſt him; And in like ſort if two be in- 
died of forcible Entry, and detaining witt'force, and upon 
| their Traverſe it is found, that one of them entred with force, 


and the other detained with force, yet Reſtitution ſhall be a- 


warded to the party put out of poſſeſſion. 2. Or in the fe- 
cond place, it any perſon after an Entry made into-Lands or 
Tenements holden with force, ſhall: make any Feoffment or 


other diſcontinuance therof to any Lord or other perfon to 
. | have 
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have maintenanee, or to defraud whe Poſſeſſor of his recovery; 
or. if any perſon ſhall take: or carry away any goods of the 
Poſſeſſors of the Free-hold after ſuck forcible Entry, then if 
the party -gteived , or- other lawfull man will affirm that the 

 Enitry was made in ſuch forcible manner, the Chancellor of 
Enzand may grant to the party greived a ſ[peciall Aﬀfiſe : And 
if the Diſſeiſor be attainted of ſuch forcible Diſſeifin, he ſhall * 
be/one year impriſoned, and pay to the. party greived. his 
double damages, and alfo damages for his goods. And one of 
the Juſtices of the one Bench or of the other , or the chief Ba- 
ron of the Excheguer (if he be learned in the Law) ſhall be 
named in every ſuch ſpeciall Aﬀiſe ; And go Swper/cdeas ſhall 
be granted to the contrary of ſuch Aﬀiſe. 3. Orin the third 
place, if the party grjev by ſuch forcible Entry or Detainer, 
will looſe the benefit/of his trebble damages ; he may be aided 
and havethea ce of the Juſtices of the Peace, and that 
after divers ſorts. Stat,4. H.4.chap.8. Poulton de pace 35. Ponl- 
ton de pace 40.Dalt.Juſt.p.181. 46, 47. | 'F 

I. He may purchaſe a Writ out of the Chancery, dire&ted 
to the Sheriff only, or to the Sheriff and Juftices of the Peace, 
and to every of them, for to remove the force. And this is 
upon the ſtatute of Northampton, 2 Ed. 3.cap. 3. The form 
therof ſeein F.N. B. 249. And this isin the nature of a 
Commiſion to them, and therfore herein they proceed as Mi- 
niſters only: And hereupon they are to make Proclamation 
three times, according tothe effect of the Writ, and then they 
are to enter into the place ſuſpeRed, or to make Inquiſition 
by Jury, to ſeeif there be any Armour or Weapons uſed con- 
trary to the Proclamation; And if any ſuch Armour be found, 
they are to ſeiſe and appriſe it to the Kings uſe, and to im- 
priſon the Offenders. And if upon the Proclamations the par- 
ties depart in a peaceable manner, then may they not commit 
them to priſon. But by this Writ they have authority to re- 
move the force only, and cannot pur the party expelled into 
poſſesſion again. 4. Or in the fourth place , the party grei- 
ved may at the generall Sesfions of the Peace within the fame 
County prefer his Bill of Indi&tment, upon the ſtatute of 
8 H:6, for ſuch forcible Entry or Detainer ; which _y 
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found there, the Complainant ſhall be reſtored to his poſſeſ- 
ſion, by a Writ of Reſtitution granted our ofthe ſaid Court to 
the Sheriff. 5 Or in the fifth place, as the moſt ſpeedy reme- 
dy the party grieved may complain to any one 'or more Ju- 
ſtices of Peace of the ſame County of the'ſame force, who ex 
*, _— and without any Writ may either \do execution of the 
atute of NN orrhampron as aforeiaid , where he hath a Writ 
delivered unto him , ſaving that in this caſe he needeth nor to 
make any Proclamation , nor to ſend ariy Certificate into the 
Chancery ; But the Juſtice may go to the place where the 

' forceis, andifit bein a houſe, he may enter and ſearch, and 
if any force of Armour or Weapon be worn or born againſt 
this atute: And ifany ſuch Offenders be found , he may 
commit them to Priſon, and may ſeiſe and preiſe the Armour 
fo found with them; And he ought to recordall that which 
he ſhali do in this behalf, and thereout to ſend ſome- Eſtreat 
to the Exchequer , that the King may be anſwered of the Ar- 
mour, or of the value therof. Bur here again the Juſtice muſt 
not make any reftiturion to the party oulted, but muſt only rg- 
move the force. And concerning the Oftenders ſo found and 
committed by the ſaid Juſtice of Peace, it ſeemeth the Juſtice 
(at his diſcretion) may fine them, and upon payment therof 
or ſureties found for the ſame, the ſaid Juſtice may deliver the 


Offenders even as in the former ſtatutes of 15 R.2. and8 H. 


6. or elſe the ſaid Juſtice may record fuch force and remit 
the Offenders, and after certific the Record into the Kings 
Bench, or to the Juſtices of the Gaol-delivery , or to the ge- 
nerall Sesſions of thePeace; or elſe the ſame Juſtice 'or ju- 
ſices of the Peace may proceed otherw:fe ; For every Juſtice 
of the Peace upon any complaint cohim made, or upon other 
notice to him given of any forcible Entry into, or holding or 
detainer of poſlesſion of any Lands, Tenements, or other Poſ- 
ſeſſions (or of any benefits or offices of the Church) contr 
to theſe ſtatutes, without any examining,queſtioning,or ſtand- 
ing upon the right or title of either parcy, may and ought in 
convenient time ( at the coſts of the party' grieved) to do exe- 
cution of the ttatates aforeſaid, ifi this manner, Dyer'187. 
Cromp.165: Dalt.Inſt.of p:46.47.Dalt.1uſt.of p. 42.45: js 
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Record, 


x. He 0ught to go to the place where ſuch force ſhall be. 

2* He may take with him ſufficient power of the County 
or Town by his diſcretion , and the Sheriff alſo-if need be ro 
aid him, for the better execution of his: buſineſs, -&c.; as well 
fot the arreſting. of ſuch Offenders, as alſs for the removing 
of the force,, and for the conveying of them to the next. - 
Gaol. x | 

3. He ought to arreſt and remove all ſuch Offenders as at 
his coming be ſhall ſee:or find continuing the force, and may 


. take away their Weapons, Harneis and;Armonr,. and preſent- 


ly cauſe them to be praiſed , and after to-be anſwered to the 
King as forfeited, or the yalue therof. And if the doors be ſhut 
and they within the hou ſe ſhall deny the Juſtice to enter , it 
ſeemeth he ,may. break. open. the houſe te remove the force: 
ut- if ſuch Ofenders .þeing in the houſe atthe coming of the 

Rice ſhall.make no reſiſtance, nor make ſhew of any force, 
thea the Juſtice cannot arreſt or remove then except upon the 
enquiry, a force be found. And if the houſe or Jand which is 
holden with force ſhall extend into two Counties, and the 
Offenders remove their force into-that part of the houſe or 
land which is th the other County , when the Juſtice doth 
come, he cannot then removethe force. F 

4. He ought to make a Record of ſuch force by him viewed; 
and this Record-ſhall. be a ſufficient conviction of the Offen- 
ders, and the partjes ſhall not be allowed to.traverſe it : And 
this Record (made out of Sesſions by s-particular Juſtice) the 
fame Juſtice may keepithimſelf, or he-may makett indented, 
and certifie the one part into the Kings Bench, orto leave it 
with che Clerk of the Peace, andthe other part he may keep 
fimſelF. tis 9 3110 13.1 7 

5. He ought to commit immediatly to the next. Gaol all 
ſach perſons as he ſhall find and ſee contirwing the force at 
his coming to the place :. The faid Offenders there to remain 
convict by his own eye, teſtimony andrecord;untill they have 
paid a Fine to the King ; for this ſight;and view of the force 
by the Jaftice .being,s Judg of Record! maketh:his Record 
therof (in the Judgnieat; ofthe Law); - asftrongandiefferty.. 
2ll-as if the Offenders bad .conteſſed the force beforetimm ;and 

: (touching 


Pare El. {he Marrow of the Law, 
(couching the reitrainin 

the force had been tound by a Jury , upon the Evidence of - 
thers. But the force mutt be in the preſence or view of che Ju- 
ſtice of the Peace, or elſe he can neither record it,nor yet com- 
mit the Offenders; For upon torce found by enquiry: only, 
(although this Preſentment of the Jury be a conviction of the 
Offenders.) Itis thought che Juttice of Peace can neither fine 
nor ſend to Gaol; But however: he is to remove the Offen- 
ders that be preſent , that ſo he may reitore the other , and 
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g of Traverſe) more effeftuall then if ** 


may bind the Offenders to their good betaviour.; And if 


they be gone yet he may make his Warrant to takethem and 
ſend them to Gaol, until! they have found, fureties for their 
good behaviour. | | -/| 

6. The ſame Juftices of Peace or tome of them that ſhall ſee 
the force (as having beſt knowledge of the matter, and of the 
quamity of the offence , and having thecuſtody ofthis Re-+ 
eord) arethe proper Judges over this offence ; and therfore 
may aſſeſs the Fine upon every ſuch Offender : Bur the Fine 
muſt be impoſed upon every Offender ſeverally, and not 
upon them joyntly ; And the Juſtice ought to eſtreat the 
ſame Fine, and to ſend the Eſtreat into the Exchequer , and 
that from thence the Sheriff may be commanded to levy the 
ſaid Fine to his Majeſties uſe; But upon the tame Fine ſo af 
ſeſled and eſtreated, it ſeemeth the Juſtice is to deliver the Of- 
fenders. Alſ> upon payment of the ſaid Fine to the Juſtice, 
or upon ſureties found by Recognizance for the payment 
therof, the Juſtice may deliver the Offenders again out! of Pri- 
ſon at his pleaſure, by ſome opinions : But 2xere for that the 
Sheriff is accountant for all Fines, orthe Juſtice of Peace (by 
ſome opinions) may record ſuch force and commit the Ot- 
fenders ; and after certifie the Record to the Juſtices' of Aſ- 
fiſe and Gaol-delivery, or elſe to the generall Seſſions of. the 
Peace, and there the Offenders may'be fined, for the ſtatute 
doth not ſay that the Fine-ſhall be aſſeſſed by them that re- 
cord the force : But rather the Juſtices of Peace may certifie 
or deliver the Record by thgm made, and refer the Fine and 
further proceedings therin to the. Kings Bench, which is 
thought to be the ſafeſt Courſe, Dar. Juſt .of pe. 4443+ 1 = 
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Enquiry. 


7. Alſo the Juſtice of Peace notwithſtanding his own view of 
the force , may and ought in ſome good Town or place neer 
where the force was, to enquire by a ſufficient Jury of the ſame 
County , to be returned by the Sheriff as well of thoſe which 
made ach forcible Entry, as of thoſe which made ſuch forceci- 
ble detainer, whirin theſe things muſt be obſerved. 

1. Thar one Juſtice of Peace alone out of the Seflions ma 
make an Inquiry , wheras otherwiſe to hold a Sesfions there 
muſt be ewo at the leaſt, and one of them muſt be of the Qug- 
rum. | 
2. This Inquiry may be made , whether the Offenders be 
preſent or gone at the coming of the Juſtice of Peace. ty 

3. This Inquiry my be made albeit the luftice of Peace go 
not” to ſee the place where the force is. 

4. This Inquiry muſt be made by men of good Eſtate; and 
therfore the Juſtice of Peace is to ſend his Warrant to the She- 
riff, to command him in the Kings behalf, to cauſe to come be- 
fore him 24. ſufficient and indifferent perſons , neer 


; about the place where the force is ſuppoſed to be, and every 


of them ſo returned muſt have forty ſhillings by the year at 
the leaſt in Lands and Tenements: And the Sheriff is co re- 
curn iſſnes upon every man ſo ſummoned ; the firſt day twen- 


\ ty ſhillings, the ſecond day forty ſhillings , and the third day 


fifty ſhillings, and at every day aſter double. And upon de- 
fult of appearance of the Iurors the Iuſtice may grant an A- 
lis, and after that p/uries infinito till they come : And if a- 
ny Sheriff or Bay liff of Franchiſe that hath the returrs of ſuch 
Writ ſhall be negligent, he ſhall forfeit twenty pounds ; But 
if ſuch Jurors have not forty ſhillings land per avnem, yet 
their preſentment of ſuch force is pood for the King, ſo as the 
Offenders ſhall fine therfore to the King : And if the Sheriff 
return ſmaller iſſues upon the Enquirors therr the ſtature 
doth appoint, yet the party indicted ſhall not impeach the 1n- 
quiry therof , but theſe defaults in the Sheriff for not return- 
ing ſufficient men may be puniſhed by the Tuſtice of Peace, 
who may heare and determine thyſe offences by Bill or Indic- 
meut, wherin ſhall go the like Proceſs, as againſt men indicted. 
for Treſpaſs. | 


Ie 


a, —_— a —_— 
—_— 


—_ 
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5. Te is conveuient upon ſach inquiry , that the Evidence 


be given openly eo.theInry , to the intent it may appear to 


the luſtices of Peace or Court , whether there be reaſonable 
cauſe to ſtay Reſtitution or not,after the Indictment found: 

6. If upen ſuch Enquiry, ſuch forcible Entry, or ſuch forci- 
ble holding or detainer ſhall be found .by the Oathes of the 
Enquirors,then the ſaid Juſtice of peace ſhall reſciſe the Lands 
and Tenements fo entred upon or holden, and therof put the 
party in poſſeſſion egain , which in ſuch ſort was put or hol- 
den out : As touching which point of Reſtitution, it is con- 
ſiderable. | b 3s 

1. What perſons may; make Reſtitution; and- herein it 
mnſt be known : Any-one, or more Juſtices of peace (before 
whom the ſame force ſhall be found) may himſelfe put the 
party in poſſe ſtion again ; Or he may make his Precept (ur- 
der his own Teſte alone) co the Sheriff to. doit , and therup- 
on he: may do it, But no other Juſtice of pe+ce hath any au- 
thority (by the ſtatute) to grant or award Reſtitution, bur 
ohly he or they before whomthe force is found by Ingquiti- 
tion; Nay, the Iuſtrces of Ojer and Terminer, nor the luſti- 
ces of Gaol- delivery: carinot grant Reftiturion, nor the Iuſti- 
ces of the peace at their generall Sesſions of the peace, cannot 
grant this Reſtitution except the Inditment were found be- 
tore them; And yet the Tuſtices of the Kings Bench (in regard 
of their ſupream authority in all caſes of the Crown) either 
upon Certificate to them made by the Juſtice of peace (before 
whom ſuch force was found) of the preſentment of ſuch force; 
or if the ſaid Preſentment or Inditment ſhall be removed be- 
fore them by Ce-tio-ars, in both theſe cafes the Tuſtices of the 
Kings Bench may award Reſtitution. Eur neither the Tuſtece 
of the Kings Bench (nor any other betides him or chem that 
made the Enquiry) can perſonally reitore the party but only 
by way of precept to the Sheriff. And to do this work (if 
need be) the Sheriff may takethe power of the County.; and 
therfure if the Sheriff upon a precept from the Tuſtice of Peace, 
or upon @a Writ of a Reſtitution (from the Sesfiorls &c.) 
ſhall return that he cannot make Reſticution for Reſiſtance, 


&c. he ſhall be amerced for making ſuch a Return, becauſe he 
may 


Reflitution, 
Who may have 
it. 
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To whon it- 
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zay rake power enough to. 24fiſt bim ; And if it be found by 
os Enquiry , that any fuch forcible Entry or Detainer is 


| made, -the Iuſtice of Peace may break open the houſe by force 


to re-ſciſe the fame,. and to put the party ſo ;put out into poſ- 


mama, 7 : And fo. may the Sheriff do having the Iuftice 


' 2. Itis:conſiderable to whom Reſtitution muſt be made, 
wherin theſe things are to be known: That this Reſtitution 
muſt be made to him that-is put out, and to none other ; and 
therfore if the Father be put out by force, and dyeth, his Heir 
ſhall not have Reſtitution : So if Leſſee for years be put out 
with force, anddye, his Executors ſhall not bereftored to the 

flesſion: And yet here the Tuſtices may impriſon and fine 
the Offenders; And if after the death of the Father a ſtranger 
abateth , and entreth into his land by force, before the Heir 
bath gotten actuall poſſeſſion indeed, the Heir ſhall not have 
Reſtitution, becauſe he had but a poſſeſſion in Law deſcended 
unto him. Dal. Iuſt. of Þ. 185: 44- ; | 

If the Diſlciſce put the Diſſeiſor out with force, the Diſlei- 
ſor ſhall be reſtored ; for the Right or Title is not for the 
molt part materiall : And.yet; in this: caſe upon a Traverſe 
tendred by the Diſſcifee,' and his-Right appearing, the luftice 
of Peace may = Reſtitution. 

Aiſo if the diſſeiſor be teſtored again, yet the diſſeiſee may 
after re-enter peaceably, or have his Afſife. Bur if the Diſſei- 
ſee ſhall enter peaceably upon the Diſſeiſor, and ſo they both- 
ſhall continue there together for divers dayes, and on the 
Niſleiſee doth put out: the Difſeifor with force , and is there- 
of indifted : Here it jeemeth the Diſseiſor ſhall not be reſto- 
red , forthe Disſciſors posſefſion was avoided in quiet man- 
ner, at the firſt enery ofthe Disſeiſce in eye of Law. 

If the Disſcifee ſhallenter peaceably, the Disſeiſor and his 
family being abroad , and after che Disſeiſee ſhall keep his 
posſcſſion with force , the Disſeiſor ſhall not be reſtored by 
reaſon of the eigne title of che Disſciſee, and for that he en- 
rered peaceably. But herethe Disſeiſce ſhall be impriſoned 
and fined for keeping bis posſeſſion with force. ; 

And here note; that the being of a mans Wife , Children, 


or 


—— 
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or Servants in the houſe, or upon the ſand, doe preſerve his 
posſeffion ; but his Carrell being upen his ground, &c. do 
not preſerve his porſeffion, T7 E15 2002 33191193 10] , WHNE) 
-- Alſowhentwo are in-posfeMMon of is hduſe, &4.: ad ithe 
one claimeth by one title , and” the other by another title; 
here tle Law will adjudg him to be in posſ{eſfion who hath 
che beſt right to the posſeſſion : So that if A, ſhall wrong 
fully enter upon B. .& they both ſhall continue in the houſe, 
and after B. ſhall put eve-£4, withiforce, #.' ſhall norbe re-. 
ſtored , for A. never gainegaty posſeſlion by. his entry,” 
If ewo Joint-renants or Tenants in Common be, and one of 
them do forcibly. pur out the other out of his posſeffion , he 
that is ſo expetled may have an ARtion upon'the Statute, and 
thereupan have awrit. of Reſtitution to reſtore him'ro his 
forwer eſtate. But what the Juſtice of/Reate may Yo herein, 
gazre,, for that his entry and-poſieſſion is lawfull through 
che whole Land in reſpe& of his own moiety and eſtate. 
Tf ewo Joint-tenants: be put out with force, and one of 
them only ſueth to have Reſtitution , in'this caſe reſtieution 
ſhall be made onto _bim-' Andiwhen'it hal-be'made ron © 
Copy- holder, Leſſee for years, ior Tenarit' at will; 'See Gefors 
in (v0. third part of his Inſtitutes, 2.432, 243. Dalts 182; 183: 
. CT. , F i= pe *s ; 
”"y * is confiderable where and how Reſtitution ſhall be 
granted: And forthisiemuſtbe knowno! + = 75 7 nt nn - 
x. No reſtitution ſhall be made but where the forecible 
entry or derainer is firſt found by Inquifitioh ! And the In- 
quiſtion or IndiAmene muſt be ſufficient alfo-;for no-Refti- 1xdimen:. 
rution can be granted upon an inſufficient.IndiAment or In- 
. guifition. And that the Indiiment maybeſtitient,' there het is neceſ- 
muſt be init; 'and found-by'rhe nquiſirion eM8/Purtitig 6vt ſary to make it 
( by expreſs words) foranotkermantazenteriiÞbn nieand £994 im ov. 
not pat me out, and'then there needethi nereftieucion es be 
made by the Juſtices: And this puccing outiSwo'beuntders 
ſtood only of honſe or laad; :and'notofe/ Retr! :Common, 
Advyowfſon, or ſachilike -- 73 ver 52634 19 $2TIU1 24 i F 


*4 
[4 


- 
» 


2 The inditmenvmnſt expreſſe the quality df the" thing 
entred into, &e, /cil, whether it be'n ns rf When, 
eadow, . 
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Suptrſedeas. 
By mbom may 
be groxted, 


Meadow, Paſture, Wood, or Land arable ; for ifthe IndiQ- 
ment be intraverwyt in tenement ;. Oe. itis void for incer- 
rainty, for tenement may refer to cither. L 

3 'The IndiAiment muſt have theſe words, viz. adhxc ex- 
tratenent : (0 that theſe words, expulernnt & adhnc extre- 
temext, and for lack of either oftheſe r.0 Reſtitution can be 
awarded. | | n 

4 Alſo one of theſe words, wars forti, or cum multitudine 
ſeem co be maerial), unleſs chey be implyed by recicing the 
Statute of 8 H, 6. and concluding: centre forman ſtatstiipre- 
dif. or by ſome other wards. And itaman be reſtored up- 
on an inſufficient Indiamerit taken before the: Juſtices of 
Peace, and this be removed irto the Kings Bench, the Court 
there will cauſe the party to be reſtored, that before was put 
out by the Juſtice of Pcace. Fr: 

AlſoifErrour or Inſufficiency be in the IndiAmenc taken 
before the Juſtices of Peace, and yet Reſtirution is awarded 
by them, any two ofthe Juſtices preſent at the taking of the 
IndiAment may graut a Swperſedeas (at another Seſſions , or 
out. of Seſſions ) .at the requeſt of che party to the Sheriff ro 


ms fame reſticution,if ic be not don before. But no other 
Juſti 


of Peace ( beſides thoſe who were preſent at the ta- 
king andfinding of the ſaid IndiAment ) can grant a S»per/e- 
das, if the IndiRtment be found art a ſpeciall Seſſions; bur if 
it be found at a Quarter Seſſions, quere : A man is indicted 
that he entred with force , and held with force , and upon 
the Traverſe ic is found that he encred with force, but nor 
chat he held wich force ; yer this IndiAmene ſeemerth good 
enough, and the party ſhall be reſtored : So two are indi- 
ed ofa forciþleentry and decainer, and upon the Traverſe 
ie is found thar'one entred with: force, 2nd the other held or 
detained with force, yet the party ſhall be reſtored. 

2 This Reſtieution is co be made onely where a man is put 
out or holden Que, 6&5. of houſe or land, and is not co be 
granted of a Rent, Common; Adyowſon, or ſuch like, 

3 The Juſtice of Peace may make Reſtitution norwich- 
ſtanding apy offer of Traverſe ; Bat yet:npon; Traverſe ten- 
dred, the (afeſt way:for the Juſtice of peace is, to deliver or 


certifie 
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certifie the preſentment into the Kings Bench, and ſo to refer 


the further proceedings therein to them. - 

4 Ifir be found by one Togo that 4. put me out by 
force, and by another enqueſt chat .I did put out <. by 
force, either of us may pray to have Reſticucion againſt the 
other : but he thac is firſt reſtored is in the worſt caſe, for 
the other may have reſtitution afterwards, and then he thar 
| had Refticution firſt is without remedy by the hands ofthe 
Juſtice of Peace, but he may re-enter peaceably ifhe can, or 
have his ation. 

5 Ifir be found by one Enqueſt that Adid put me out by 
force, and by another Enqueſt caken at the ſame Seſſions 
that B Cid put me out by torce, 1 may chooſe upon whe- 
ther of theſe Indiatments I will be reſtored. And if I have 
Reſticution againſt £2. and this be returned, I eannot have 
Reſticution upon the other. But if (upon the writ of Re- 
ſtitution ) ir be not returned that I have Reſticution, then I 
may afterwards have reſticucion againſt ZB. vpon the other 
verdiR, if B, hath re-entred upon the firſt reſtitution made 
to me. 

6 A. is diſſeiſed or put out with'force by B. and after PB. 
is put ont with force by (7. ard all this is found by ene and 
the ſame Inquiſition, in this caſe B. may have reſticyrion a- 
gainſt C, for B. hath more right co the poſſeſſion then C. and 
then may A. have reſtitution againſt B. Bur upon this In- 
quiſition, if A. have Reſtitution firſt, then Z. ſhall not have 
any Reſticution, otherwiſe if theſe had been found by feve- 
rall Inquiſitions. | 

4 In the next place it is conſilerable in what caſes, and for 
what cauſes the Juſtices of Peace may ſtay the granting of re- 
ſtirution ; for albeit the party indicted for a foree, ſhall not 
be heard nor ſuffered to pive his Ticle in evidence to excuſe 
himſelf and fave his fine ( which he ſhall endure, be his right 
neverſo good) yet as toche Reſtiturion ( which che Com- 
plainant will demand iftche force be found ) the Defend. ſhall 
be heard to diſprove the title of che Complainant, orwhar he 
can ſay otherwiſe for the ſtay of reſtitution; for in this caſe, 

Aaa. and 
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and for this purpoſe hee may alleadge any of theſe three 
things. 
” His quiet poſſeffion for three years : For there ſhall be 


no Reftitution awarded, in cafe where the party indicted. 


hath been in quiet poſſeſſion by the ſpace of three whoſe 
years together , next before the day of the Indiment found, 
if his eſtate be nor ended: And this the party may alledge, 
and upon this, Reſtitution ſhall be ftayed by the Juſtice of 
Peace untill ic betryed , it the other party will deny or tra- 
verſe the ſame. 

2. He caay deliver to the Juſfice of Peace, or Court « Cer- 
tiorars, and this is a Super/edeas to them : And therefore if a 
man have committed ſuch a force, and be in doubt that he 
ſhill be indied thereot before the Juſtices of the Peace upoa 
the Statute of & H. 6, and that thereupon Reſticution will 
be awarded againſt him , he may have a {*rtiorari our of 
the Kings B:neh ready, and when the Bill of Inditment is 
found , hee may preſently deliver to the Juſtice of Peace or 
Court , and this is a Swperſedeas to them, for hereupon the 
IndiAtment ſhall be removed into the Kings Bench. And al- 
though the Indi&ment be found after the Teſte of the {*»:; 
orars it is not materiall : But if a Cert/07 rs come to remove 
an Indiqment taken before the Juſtices of Peace in the Coun- 
trey , and the party will not ſueto remove it, but doth ſuf- 


fer itto lie ſtill, Come think the Juſtices of Peace may proceed 


to grant Reſtirntion : Bur it ſeems that the Juſtices ex Offcio 
are t0 ſend the IndiAment away , becauſe they are comman- 
ded fo by the Writ, and this Writ is a Swper/edeas Of it (elf : 
And after Reſticution made by the Juſtices of the Peace, if 
the other party doth remove the IndiAment by a Certierari 
of 2 more eign date tben is the IndiAment, the Juſtice of che 
Kings Bench may award Refticution back againe ; for upon 
the matter the Juſtice of Peace had no power to make Reſti- 
tution , for that the Certiorars had relation from the date, 
Afcer Reſtitution granted from the Seffions, and delivered to 
the Sheriff, the other party baving a Certiorari delivereth ir 
alſo ro the Sheriff after the Seffions , the Sheriff ſhall not ſur- 
ceaſe thereupon ( for he hath no authority to allow there- 


of ) 


The Marrow of the Law. PartIl. 


Vijdau 


« 


\ 


7 


Part [T. The Marrow of the Law. 


of ) : But if the Certiorars were delivered to any Juſtice of 
Peace , he may thereupon grant a Sxper/edess tothe Sheriff. 
And ifRefticution were made by the Sheriff before the ſayd 
Superſedeas carne to his hands, thenthe other party ſhall 


have reſticucion back again in the Kings Bench apon the Indi- 


Ament removed thither. 
3- He may tender a Traverſe ( But ſome doubt whether 


he may be admitted co a Traverſe before the ſame Juſtice of 
Peace _ But this tender of a Traverſe ( co an indiAtment of a 
forcible entry upon the Statute of 8 H. 6. ) is no Swperſede- 
as but in diſcretion , ſo as the Juſtice of Peace or Court may 
grant, or ſtay the Reſtitution ar their diſcretion , according 
as the truth of the right or title ſhall appeare to them, and 

ſo is the uſe of the Kinps Bench : Orelſe the Juſtices of the 

Peace before whom the Indiftment was found , may after 


Traverſe tendred, certifie or deliver the IndiAment into the 


Kings Bench, and fo referr the further proceeding therein to 
chem, Bur if the party indicted ſhall tender a Travers pre- 
ſently , whereupon Reſticution is ſtayed ; and after he ſhall 
not purſue his Travers with effet (but diſcontinueth it _) 
and afcer doth tender another Traverſe upon Reſtitution 
prayed at another time, the Juſtice of Peace or Court ſhall 
do well to proceed to grant Reſtitution notwithſtanding 


' ſuch Travers tendred : And it is the courſe in the K:ngs Bench 
chat he that tendreth the Traverſe there (upon ſuch an In» * 
di&tment) ſhall bear all the charges of the cryall, and not the - 


King, nor he at whoſe Suit the IndiAment was found : And 
the ſame reaſon ſeemeth opon an Indiament Traverſd before 


the Juſtices of Peace. | 
4. He may ſhew the inſufficiency of the IndiAment for the 


cauſes before alleadged. 

5. And {ome have thought he may plead the inſufficiency 
of any of the Jurors, /c/. for not having forty ſhillings Land 
per annums, And some think that the Juſtices of Peace ought 
not to ſtay Reſtitution , ſave only in caſe where three years 


- quiet poſſeſſion is alleadged, or by removing the Record , 1-- 


deo quere, 


Aaaz?2 The 
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The Mayors and other Officers of Cities having Franchiſe, 
have like authority therein as Juſtices of Peace have within 
their County. 2 H.6.cap.9. 

And if the Juſtices of Peace be negligent in their Offices 
npon theſe Statutes, they may be puniſhed i in the Starre- 
Chamber, 
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